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The ſeveral TITLES, with their Diviſions and Subdiviſions, 


; 


' EXECUTION. i Ot Wills of Land. WE B. 


| Stayed or compelled. In what Caſes. B. 
| Ee The Force of Probate. B. 
QCIRE Facia. = 2 Bona Notabilia. What; And where. H 
In what Caſes there ought to 80 8 Of what Value they ought to be. 1 
* F. 6 Pleadings. | "AS 
| Where a Scire Facias muſt be, * þ A dminiftration. Granted. In what Caſes. C 
new Action. W Inteſtate; Who though he left a Will. G. 3 
Lies. On what Judgment. | N. „ Her e Stu 31 E. 3. cap. 11. 
Alter a Scire Facias. e To ſeveral, Their Power and Pleadings. D. 2 
1 and againſt whom. | R _—_ On the Death of what Perſon, E 
IX whom. 3 By whom granted. | G 
By Fieri Facias. | A, 2 Metropolitan, | F 
Levari Facias. | ; T 1 At what Place. 8.2 
Habere Facias Poſſeſſionem. . ought to be granted. WE 
ROMS Facias Seiſinam or Poſſeſſionem 5 {of K. 3 
c. How, and in what Caſes ne- | Pins ae K. 4 
rf. * W here it is granted to Debtor or Debtee. K. 5 
Goods of whom may be put in Execution. S. a4 Acts done by Adminiſtrator where there is 
Diſcharge out of Execution. What will. T. a ed eats. „ 8 
Execution after Execution. V. a Durant © Minore tate. Actions 8 
After Eſcape. U. a. 2 Pleadings. L. M. 2 
Execution. b. . In what Caſes; And to whom. 0 L. 2 
Delivery by Parliament. U. 4. 4 When ſuch Power determines. 1 
Dying in Execution. * The Power ot ſuch Adminiſtrator. 
Capias or Fieri Facias, X Where ſuch Adminiſtrator after Judg- 
_ Elxgir. 5 ment, and be fore Execution, comes 
Habere Facias Focellebec. 321 6 done. 
Reſtitution awarded. In what Caſes, X. a. 2 A wi 'b Executor at 15 againſt e 
Made. = 9 8 by the Sherift; And c 5 Aan amor, 4 
in what by the Coroner, &c. 1 nd to 
Obſtruction of reer The Offence _ : D * Boe... in what Caſes; a 2. M. 5 
ol, and how relieved. , : e. M. 6 
Pleadings i in Bar of Execution. C. b 3 E M. 7 
We and Inquiſition. Return thereof D. b 1 may proceed in ae. 15 
; W CF . E. b tions begun before. M.$ 
Executor. | Repealed. In what Caſes. . M. 9 
Executor or Adminiſtrator. How conſidered. A. 2 | Where it voids all mean Acts. M. 10 
Ordinary. Wk | What Actions ſuch Adminiſtrator is | 
His Power as to Adminiſtrations, Al liable +0: - M. 11 
As to Teſtaments and proving them. Bl Second (or after) Adminiſtrator, His 
Probate By whom as xecutor, and bes. | 8 Power. MI. 12 
fore whom, and how. -2] Made, By whos they may be, N 
In What Court i It may be, | 1 ; | For a collateral I ator * 0 
a. 9 


IX A BLE of the ſeveral | TI TLES, 


How they may be made. By what Will. RI Power of an Executor. 8 N. 2 
In what Manner. 8 To prefer one Creditor to another, or pay 
Actions by them for Act in Life of Teſta- | his own Debt firſt. N. a. 2 
tor. h | * Among themſelves. | O. a 
What Action Executor or Adminiſtrator What particular Intereſt he has in Teſta- 
ſhall have. | Q tor's Goods. | O. a. 2 
» Declarations. | Q. 2} Charged, For what Debrs of Teſtator. P. a 
W hat Perſons may have or be Executors or Where he ſhall pay Colts. P. a. 2 
Adminiſtrators. 1 What Debts ought to be firſt ſatisfied. 
What Things Executor ſhall have and not 1 | | Q a. U.a 
- the Heir. 9 * v In reſpect of Actions commenced. © Q. a. 2 
What he ſhall have as Aſſignee. | X Judgments in Life of Teſtator. 1 
What he or Adminiſtrator ſhall have. In _ | without a Devaſtavit. S. a 
reſpect of the Limitation, L in their own Time. T. 8 
What the Heir ſhall have, and what the Before Legacies. X. a 
Executor. Chattels. . Debrs by Specialty. X.a 2 
M hat the Executor muſt do in Favour of _ | Without Specialty. X. . 3 
- the Heir. | 2 3 By {pecial Direction of Chancery. > i Ts 
What ſhall go neither to the Executor or Devaſtavit. What is. X. a. 5 
the Heir. Doratio Cauſa Mortis, 2 4 Who ſhall have the Aion. X. a. 6 
„W har the Wite ſhall have. Paraphernalia, Z. 5 Liahle. Wha. X 2. 
| Diſtribution. In Cafe of Iateſtacy. Before Proceedings and Pleadings. TY. 
| the 22 & 23 Car. 2 Z.6| Judgment de Bonis Teftatoris fi &c. fi non 
In what Caſes. | | 2. 7 de Bonis propriis. Damages. | . 
Is How; And by whom; And to whom. Z.S| Actions againſt Executors. By what Names. Z. a 
p | What an Advancement within the 22 Car. | Pleadings. Traverſe good and neceſſary, 
| 2. to be brought into Hotchpot., 2.9 | 3 Z. a. 2 
| Ct what Things. | Z.10| By Executors and Pleadings. In the De- 
1 0 To whom. N N bet and Detinet. Z. a. 
When the Right ſhall be ſaid to be Where he muſt name himſelf Executor, 
veſted. ; £.12 3 1 Z a. 4 
By the Court on a Deviſe. 213 Againſt Adminiſtrators alleging by whom 
[t By the Coſtom ot York and London; and Adminiſtration was granted. Z. a. 5 
| ro whom. Z 14 | Pleadings in Actions by or againſt Execu- 
| Compelled. How; And by what Court. Z. 15 | tors or Adminiſtrators, Z. a. 6 
Wb + | Power of Executors before Probate, _A.a| Replications to Pleas of Judgments &c. | 
| | Suits againſt them before Probate. A a. 2 good or not. Z. a. 
1 5 W hat is an Adminiſtration to make a Conſent | Pleadings. Ne unques Executor. Ne 
4 th the Executorſhip. Act in Law. B. a unques adminiſtred as Executor. 2. a. 8 9 1 
4 De ſon Tort. By what Act. C. a] Pleadings, Where there muſt be Mon- _ 
if Of what he may be. | C. a. ſtrans of the Teſtament or Letters of I 
[ | His Power. | | „ D. Adminiſtration. | | 2. 2. 9. 
þ Charged, How; Where there is an Ad- | What ſhall be anAdmiſſion of Aſſets Z,a.io © 
} | miniſtrator or Executor. E. a. What Plaintiff muſt do on Plene Admini- 3 
* | Where he takes ſubſequent Adminiſtration, | ſtravit pleaded, n 
iſ | | TR r E. a. 2 Pleadings fraudulent by Executors or 
We Chargeable. How far. | E.a.3] Adminiſtrators. Z. a. 12 — 
+ Chargeable as Executor. Who, F. a4 In what Caſes he muſt name himſelf by. | 
[1 Where he may retain, or Allowances be | Executor or Adminiſtrator. Z.a iz 
| rar how pO mapa F a.2] Bond to the Ordinary, In what Caſes Ex- —_ 
I; Actions by or againſt him. 48836 ecutor malt account in the Spiritual 10 
| Pleadings by or againſt him. Gat: Court. | Z. a. 14 
Aſſets. What ſhall be. G. a] Joint-Executors, What Acts or Pleas of 
At what Time. Eb G.a.2 one ſhall bind his Companion. A. b 
Things which never were in Teſtator | Remedy for one againſt the other, and 
- bee eee, | G.. 33 Pleadings. ST | A. b. 2 
1 Pleading Perſonal Aſſets. S. a. 4 What one may do without the other; 
| Equity. Suits as to Aſſets. 15% $f And where one is an Infant. A. b. 3 
| Charged, In what Actions Executor may Actions againſt them and Pleadings; : 
| 3 . | 125 HH. & And Judgment. How. A. b. 
19 In what Caſes though not named. H. a. 2 In what Caſes one ſhall anſwer alone on 
[ Oa Covenant of the Deceaſed. H. a. 3 Default of the other. 225" WMS 
j On Promiſes by himſelf. H. a. 4 Actions by them and Pleadings. A. b. 6 
1 Favoured or not. In reſpect of the Fund | Joinder in Action by and againſt Executors. 
4 _ diminiſhing in Value. . H. a. And of Summons and Severance. A. b. 7 
1 | Demeanor of Plaintiff, How in Actions Where the Survivor ſhall have the Sur. 
4 | inſt Executors. | . plus, and join or be joined in Actions 
1 Of Executors. How in Action againſt with Executor &c. of the deceaſed Co- | 
| them. | K. a Executor. | A.b.$ 
Retainer. By Executor or Adminiſtrator. L. a Actions againſt them, and Pleadings by 
In what Caſes. | . Survivors Ke. | A.%'g 
Pleadings in Retainer. M. a. 2 5 | 125 Judgment. | 
1 2 
| 


With their Diviſions and Subdiviſions. 


| Refuſal. 


What muſt be firſt applied to pay Debts or 


Judgment. In what Caſes againſt Executor, 


and how. B. b 
Of Aſſets quando acciderint, B. b. 
General. On a falſe Plea. C. 
De Bonis Teſtatoris only. D. 
Execution ot it. 1 E. 


De Bonis Teſtatoris fi &c. fi non, de Bo- 
nis propriis. F 
De Bonis Propriis. In what Caſes. G 


Executor or Adminiſtrator. Debtor to Teſ- 
tator or Inte ſtate. The Effect thereof. H. 
Debtee or Creditor. Eflect thereof. I. 
Legatee. Take. How as Executor or 

Legatee K. 
Election to take as Executor or Legatee. 
W hat is. * 

Where he ſhall take as Executor or G x 
Where as Purchaſor. 

Where he ſhall have the Surplus. A 

Truſtee. His Power. P. 


Infant Executor; What he may do. And 
bound in what Caſes. IO 
What is, and how. And the 
Effect thereof. | 
At what Time it may be. 
By one. The Effect thereof. 
Pleadings. 
Acions by or againſt Executors of Execu- 
tors; And Pleadings. 
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eee eres c PET”. S Fer 


4 


Legacies. 
Equity, In what Caſes Executor or Admini- 
ſtrator muſt be a Party. 
Decrees on Executors. 
Favoured or charged. In what Caſes 
more or leſs in Equity than elſewhere, B. c 
2— to Executor | > 0 


N 


Avoided or prevented. 


Extortion. 


What is Extortion. 


Extraparochial, ; 


By 8 3 What; And in - 
Caſes. 
Where Executors or Adminiſtrators are in- 
cluded though not named. 
Where the Word Executors includes Admi- 
niſtrators. F. c 


Explees. 


Alleged. 


In what Caſes or Actions they 
muſt be. | 
How. « And in whom. B 


Extinguiſhment. 
|, y Conjunction of Eſtates. 


A 
y Purchaſe of Part of the Land charged. A. 2 
By Act in Law. B. E 


By Unity of Poſſeſſion by the Act of the 
Party, 
Cuſtoms. 
By a Feoffment or other Act of the Party. 
By what Act. 
Suſpenſion. Of Rent or Common. 
What Act will make a Suſpenſion. Of Part 
or of the whole. 
Act in Law. 
Act of God, Enemies &c. 
Ot Perſonal Tavngs. 
A Perſonal Thing once ſuſpended ſhall be 
extinct, 
Suſpenſion avoided, _ 
Quoad one and not quoad another. 
Ot Part where i ir ſhall be of the whole. 


=" 


And who may be guilty 


of it. 
Puniſhable. 
Pleadings. 


How. 
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(N. a) Seire Facias. 
nn what Caſes there ought to be a Scire Facias. 
And where Execution may be by Fieri Facias, Capias, or 
Hlegit, without Scire Facias. ; 
Aſter the Tear upon Error brought. | 
Jg Ban eos Dave or Damagrs ad te ler en rg 


pet he ſhall not have an Execution there without a Scire Facias, be“ E the De- 
Lal the Court is changed. 20 E. 2. Execution 133. (Quere, fand , Bit. 


whether this differs from the Exchequer Chamber.) 15 Þ. 7. 16. b. feifor with 


a | h Force, and 
within the Year the Record was removed by Certiorari into the Chancery, and from thence into 


C. B. by Mittimus, and after the Defendant was taken by Capias pro Fine Regis within the Year, 
and Detendant off-red Surety pro Fine Regis, and prayed to go at large; and the Plaintift prayed 
that he may remain for his Execution, and by the Opinon of the Court, he ſhall not remain for the 
Execution of the Party, becauſe now the Party ought firſt to have Sci. Fa. though it be within the 
Year, becauſe the Record and Capias awarded is in another Court than where the Plea is; For per 
Frowike, where Record is removed by Writ of Error in B. R. and affirmed within the Year, yet the 


Plaintiff fhali have Sci. Fa. before Capias or Elegit ; For in alia Curia. Br. Execution, pl. 59 cites 
14H a and 15 H. J. 5 


So where the Teſtator recovers and dies within the Year, the Exe- 
cutor ſhall have Sci. Fa. within the Fear; For Alia Perſona, Per Mordaunt Ibid. But of a 
Record removed out of the County into Bank the Plea ſhall be held as in the County; For there is 
no coming out of a Court of Record. Ibid. —— And it all the Juſtices of C. B. die, and others 
are choſe, yet they ſhall have ſuch Execution as it the firſt Judges 'were alive ; For this is in one 


and the ſame Court. Ibid. — And of Pleas in the County, it ice? ve gun in Eyre come there they 


ſhall hold the Pleas, and ſhall make ſuch Execution as the County thall make, which the Juſtices 


agreed, and the Caſe where the Juſtices died alſo. Ibid. — And per Vaviſor, it a Fine exccutory | 


be removed out of Bank into the Treaſury, and return'd by Certiorari and Mittimus within the Year, 
yet the Party ſhall not have Execution by Habere Facias Seiſinam, but Sci. Fa, though it be with- 
in the Year. Ibid —— Br. Scire Facias, pl. 119. cites 8. C. 8 | „ 
Note, in the Reſidue of this Caſe the beſt Opinion was, chat it 2 by the Mittimus that the 
Plaintiſt had not Execution in Pais before the Jates, of Aſſiſe by Elegit or Fi. Fa. and yet by Award 
the Defendant found Surety pro Fine Regis, and went quit; For it is in another Court now, and 
therefore the Party ſhall have Sci. Fa. as well as after the Vear; For if in Treſpaſs the Defendant is 
convicted, and after the Year the King ſues Capias pro Fine, by which he is taken, he ſhall not ſtay 
in Exccution for the Party; For the Party cannot have Execution by Capias after the Year, but 
within the Year ; ideo Nota. But otcerwiſeot the King by his Prerogative. Br. Execution, pl. 61, 


cites 14 H. 5. 19. 20. 


It the Record is removed eur of C. B. into B. R. by Writ of Error, and the Judgment affirmed, the ; 
Plaintift ſhall not have Execution there, though ir be within che Year, without ſuing Scire Facias, 


becauſe the Record is now in another Court, and before other Judges, Br. Exceutions, pl. 119, 
bis) cites a1 Aff. 14. 4 1 1 | * * 


2. I a Man recovers Debt or Damages in B. R. and after with Lane zo. 
10 the Year the Deſendant brings Writ ot Error in the Exchequer Paſch. 4 Jac, 
Chamber, where the firk Judgment is athrmed after the Year expired, 1 | 
yet the Recoveror may have Execution by Capias or Fieri Facias s P. nd 
within the Bear after the Affirmance withour a Scire Factas ; For fecms 0 be 
— qa is a new Judgment. P. 5 Ja. in the Exchequer, * © 
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| Lane 26, . So ff after the Year after the Recovery the Defendant brings 


cution may m F 

be taken . | | : _ 
dur without NO Writ of Error had been brought, and therefore it ſhall not be ang 
"8. F. Continuance of the firſt Judgment 2 


or other. being paſt, the ]latnti cannot have Execution without a Scire 
Suit, w 
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eee kg Writ ot Error, and the Judgment is affirmed, though before tye 5 3 
And ens Writ of Error brought the Recoveror was put to his Scire Fa- 
to be S. C. Clas, pet this Alffirmance is a new Judgment, and the Recoveror - 
may have within the Wear after the Alftrmance, a Fleri Factas, or 
Captas, without Scire Facias. M. 5 Ja. in the Exchequer, per 
Cur. PM. 12 Jad. B. G. i 3 
So if after 4. So it he be Nonſuited in the Writ of Error, For there though 
the Year , there is not any new Judgment given in Aﬀirmance ot the firit 
Errot in the Judgment, pet the Writ ot Error revives it. M. 12 Ja. B. K. 
Exchequer 5. So if the it che Writ ol Error be ditcontinued, yet he who 8 
Chamber £gyer'D is not put to his Scire Factas, For the bringing ot the Writ 
53 by the gf Error has revived. the firſt Judgment. M. 12 Ja, B. R. adjiudgg. 
any of the kd between Sir Henry = Bellowes and Hanford. 
Plainrifts, | | PBL32 CMS» wp | | 
Ececution may be taken out within a Year after the Abatement without any Sci. Fa. to revive the 
Judgment, but it is neceſſary that a Remittitur be entred ro warrant the Execution from B. R. For 
till then the Record remains in the Exchequer Chamber, and unleſs a Remirtitur be entred the Plain- 
tiff muſt ſue out a Scire Facias. But if a Remittitur be entred, the Court will not examine into the 
Time of its Entry; Per Cur. Carth, 236. Howard v. Pitt. Thar for want of entring a Remitti- © 
tur the Execution will be erroneous, but not void, and denied 4 Le. 197. Ruſſel's Cie. 1Salkn. 
261. Howard v. Pitt ——Carth 23. S. C. —— If the Plaintiff in Writ of Error be nonſuited al- 
ier the Year, the Plaintiff in the firſt Action ſhall have Scire Facias, and ought to have the Part) a 
returned warned; or to have 2 Nihils returned before Execution be awarded. Br. Execution, pl. 


N k 
A a 
9 
SINE 
_ „ 
2 
4, e 
, ; _ 
ern 
* 
1 
. 
„ 
Wa 
TROY 
2 
1 
N 
Ks 
8 
wr 
1 
1 
ja 
"1 4 
EM 
9 
. 
5 as 
1 
8 
. 
n $*2% 
3 
13 
HE 
KEY 
892 
n 
e 
* "2 
Va 
4 : . 
4 * 
1 
%..X 
PI 
I 
- 7 4 
- 7 * 
23 
5 
„ 
' 5884 
q . 
— 
& 
g 
Rs 1 
So 
x. 
GR 
r 
8 
Wet 
fy” 
Ms 
$5 Þ 
N 
* * 
* 
* 
* 
8 


. cires 5 E. 4. 6. E ie 
75 Roll Rep, 104. pl. 43. S. C. & S. P. admitted. 
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A'S atute is 6. A. recovers againſt B. in B. R. Damages and Coſts, and upon 
the more thts has Judgment againſt the Bail after Scite Facias ct. and after 


expedite 12 2 ; 
| B. and the Bail join in a Writ of Error upon the Statute in the Ex⸗ 
Remedy, | 1 | ad 
Rte. chequer Chamber, and alter che Year and the Day paſſes, in this 
upon Exe- Cale, notwithſtanding this Writ of Error, the Court of B. R. 
ay grant Execution; For it is a void Writ of Error, and as if 


ent ; But the Bear and the Day' 


not be - Factas, though the Bear paſſed atter the Writ brought. Tr, 9 
de Ce Tar. B. K. adjudged per tot, Curr, between Barnes and fil. 


of a b = e 80 1 on „ | _— 

_ rizance ; For there if a Year be paſt after the Acknowledgement no Execution can be ſued againft 
the Party himſelf acknowleding it, without a Sei Fa. firſt ſued out againſt him, and it he be dead, 7 
then though the Year be not paſt vet muſt a Scire Facias be ſued, and thereupon the Executor De- | 
fendant may plead ſome Plea to hold off the Execution for a Time, Wentw. Off. Executor 139. 5 
See tit. Error. (K) Wy e ayes | 3 

7. 13. E. 1. 45. After the Year a Hire Facias ſhall iſſue to ſhew Cauſe 5 

| why Execution may not be done. 21 e . IO og 1 6 


8. In Replevin, it the Plaintiff recovers Damages, and Error is brought, 
and the fir/t Fudgment is affirmed in B. R. he who recovers the Damages 
cannot have Fiei Facias or Elegit there at firſt, but Sci. Fac. tho' it 
be within the Vear, becauſe the Record is come into another Court than 
where the firſt Judgment was given, and it was ſaid there, that they E 

map award Scire Facias before the Fudg went affirmed, and when the Defen- "4 
dant comes, then to affirm the firſt Judgment and award Execution im- 
mediately; quod nota, Br. Scire Facias, pl. 151. cites 21 Aff. 19g. 
9. Scire Facias upon a Recognizance ; the Defendant was returned, © 
dead, and thereupon Garniſhment thall iſſue againſt the Tertenants, which Y 


was returned that they are warned, and they did not come, by which 4 
Elegit was awarded; And fo ſee that in Scire Facias upou Recogaiz= — 
zance a Man ſhall have Execution by Elegir, Br. Elegir, pl. 16. -cites A 
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10. Betore the Statute which gave Scire Facias upon Recovery, if 
the. Year had paſſed, aud no Execution mate, he ſhould not have Execu. 
tion, but yet He might hade ha ne- Original; Per tot. Cur ; For Re- 
covery without Execution is no Plea; quod nots. Per Thorp clear- 
ly there. Pr. Execu ions, pl. 17. cites 43 E. 3. 2. 

11. Elegit lies upon a Recognizauce. Br. Elegit, pl. 2. cites 44 E. 
3. 10. | 
. 12. At Common Law, if a Man had recovered in Debt and did mor S. P. Br. 
tale Execution within the Year, he was put to a new Original, but now Fecutiog, f 
by the Statute of Weſtminſter 2. he hall have Scire Facias, and yet ben ohn. 
he may have 4 new Original il he will &c. Arg. in Treſpaſs. Br. Dette, on, cites S. C 
pl. 10. cites 20 H. 6. 11 ; 5 | 5 

13. If the Plaiatiſf in Wirit of Error nonſuiteũ after the Tear, the Plain- 
tiff in the ficſt Action thall have Scire Facias for Execution. Br. Non- 
ſuir, pl. 30. cites E. 4. 6. and 22 H. 6. J. ALON e 

14. Where the Sheriff returns upon a Fi Fa. of 20 l. quod Fieri Frei 
10 J. &c. and has not the Money in Court at the Day, and another She- 
Tiff is made, Sci. Fa. ſhall iſſue to the new Sheriff againſt the old Shertff 


and thereupon. Fi. Fa, or Elegit, becauſe Diſtringas Vicecom' ad Ha- 

bend' Denar' &c. is too long Proceſs &c. quod nora, Br. Executions, 

bs. pl. 69. cites y E. 4. 50. as tie ot SH NE MG. SD HER oc 
3 15. I the Court changes, As if the Record comes into B. R. by Writ Br. Scire Fa- 


ol Error, and Jodgment is affirmed, the Plaintiff himſelt who reco- cines 17 f. 
vVver'd ſhall not have Fi. Fa. againſt. che Detendant there, but firſt Sci. 15. 16. S. C. 
3 Fa. Quod Nota. Br. Execution, pl. 64. cites 15 H. J. 14. i. 


16, A Man condeinned and in Hxrcution for 100 J. pleaded Acquittante Br. Scire 
after the laſt Continuance, and it is ſaid that he ſhall have Sci. Fa. the ſane r Ay 
| Term, and Audita Owerela in another Term &c. and after he ſhall find 5. C. 

Sureties and go at large. Br. Executions, pl. 73. cites 21 H. J. 30. 

17. It a Man recovers in Writ of Annuity, he ſpall have Fi. Fa. of the 

Arrearages incurr'd within the Tear, and Scire Facias as ſoon as the Annut- 

ty is arrear, and never Writ of Annuity again; For it is executory; and 

the ſame Law of . Account and fudgment upon Compoſition, which is exect- 

tory from Time to Time &c. And in every Scire Factas in which he recovers 

after the 2 Fudg ment he ſball have Execution thereof of the Arrearages 

within the Year by ki. Ta. For every one is founded upon the Judgment. 

Br. Execution, pl. 119. cites 23 H. 8. and 32 E. 3. „ 

18. Judgment was given in the County-Court, and a Writ of Falſe 
1 was brought, only to delay the Execution, upon which the 
Record was removed, and the Writ ſerved, and the Plaintiff was non- 
ſuited; and thereupon the Detendant pray'd a Scire Facias to have Exe- 
cution, and upon good Adviſement the Writ was granted, for other- 
wiſe he could have no judicial Writ to have Execution, becauſe the 
Record ſhall nor be ſent back again in alio Comitaru. . D. 329. a. b. 
pl. 14 Mich. 15 & 16 Eliz. Anon. | 33G 

159. At Common Law there u as no Remedy for a Judgment-Creditor 
or Debt or Damages either againſt the Body or Lands ot his Debtor, 
unleſs in ſpecial Caſe, but only as to his Goods and Chattels, and 
Corn, and other preſent Profit growing upon his. Land, to which Pur- 
poſe the Common Law gave him two ſeveral Writs to be ſued within 
the Year, viz. a Levars Facias, whereby the Sheriff was commanded 
Quod de Terris & Catallis iptius A, &c. Levari Faciat, and the other 
called a Feri Facias, which was only de Bonis & Carallis,. both which 
Writs were to be brought within the Year, but atterwards he might 
bring Debt. 3 Rep. 11. Mich, 26 & 27 Eliz. in Scacc. in Sir Wil 
liam Herbert's Caſe. _. . F | 
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Mo. 566. 20. If Judgment in C B. be affirmed in a Writ of Error the Plaintiff = 
pl. 772. may have Ca. Sa. or Fi. Fa. within the Year, and ſhall not be put to 
Gelaende, bring a Sci. Fa. 5 Rep. 88. Hill. 40 Eliz. the ſecond Reſolution 
8. C. ad- in Garnon's Caſe. | 
ſudg'd, and 3 : 8 | 6 

reſoly'd that after the Year he ſhall have Scire Facias.Cro. E. 706. pl. 28. Leighton v. Gar- 
non. S. C. ſaid to be the Courſe of the Court. ——S. C. cited by Jones J. Godb. 372. that the 
Writ of Error was brought within a Year of the Judgment in C. B. but it was not affirm'd in two 
Years after, and yet there he had the ſame Proceſs in B. R. as he was to have had in C. B. and that 
in Garnon's Caſe the Judges delivered their Opinions that if after the Year and Day he bringy 


Error and the judgment is affirmed, he ought to have the like Proceſs here as in C. B. and that was 


a Scire Facias, becauſe the Year was paſt in C. B. although it were within the Year of the Judg- 
ment affirm'd here. | 


21. Scire Facias was given in Executions 4 the Statute of + vrg atg 2. 

For at Common Law it the Plaintiff had ſucceeded ¶ ſurceaſed] to ſue 
Execution by Fleri Facias or Levari Facias a Year and a Day, he had 
been driven to his new Original. Co. Litt. 290. b. 291. a. 
232. A Judgment being of eight Years ftlanding, the Defendant being 
taken 1n Execution without Notice or ſuing a Aire Facias in the pro= © 
E County; and therefore it was prayed that he might be diſcharged; © 
but the Court would not; and thereupon he brought an Audita Qier ela, 
and was bailed by tour Mainpernors. 2 Roll Rep. 42. Trin. 16Jac. B. K. 
Mumperſon v. Gates. | WE 85 

23. It A. recovers a Debt as Executor of F. S. and makes B. his Execu- 
tor and dies before Execution ſued, B. is not put to a new Suit, but may 

have Ex:cution upon that Judgment. But if A. or B. died Inteftate, now 

| | could none as Adminiſtrator to either of them, nor as Adminiſtrator 
* ä of J. S. have Execution of this Judgment, For the former has no 

| | Intereſt in any Thing pertaining to J. S. and the later comes to Title 

above judgment, viz, as immediate Adminiſtrator to J. 8. who is 
now dead Inteſtate, and derives no Title from the Executor who re- 
cover'd. Went. Off. Executor. 103. 5 N 
24. It was mor ed that upon a Fudgment in Debt a Fieri Facias iſſued, 
and more than a Tear after the Fieri Facias the Plaintiff bad taken Execu- 
tion by a new Fieri Facias without ſuing of Scire Facias, and theretore it 
was prayed that the Monies levied ſhould be ſtayed, and the Practice 
examined, and ſo it was done, and a Day given, at which Day Herne 
Secondary certified the Court, that the Practice in B. R. is, that after 
a Fieri Facias or Elegit &c. taken, it it be not executed a new Fieri 
Facias or Elegit may be ſued ſeveral Years after without ſuing any Scire 
Facias, provided that Contintuances are entered from the Time of the firſt 
Fieri Facias, and thoſe Continuances may be entered after the ſecond Fi- 
eri Facias &c. and a Rule be made upon Motion that Proceedings ſhall 
ſtay, and that Nothing ſhall be amended ; quod nora ; for by ſuch Way, 
(as Finch Solicitor-General ſaid) there will be little Uſe of Scire Facias. 
Sid. 59. pl. 28. Mich. 13 Car. 2 B. R. Welden & al' v Greg. 
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| Tfanew 25. The Common Courſe in B. R. is, N Elegit to make Continu= 7 
it ant bhp hog ances for ſeveral Years (if the Party pleaſes) and then to take a new 7 
[| j Elegit without any Scire Facias; Per Twiſden and Windham J. Sid. 
| | | | | one, Conti- 60. pl. 18. Mich. 13 Car. 2. B. R. In Caſe of Welden v. Greg. 8 
—_ % ͤ ˖ͤmr ̃ 7 2 2 . 5 1 
th} | be entered at any Time by the Attorney in his Chamber, otherwiſe not, Arg. to which the Court =” 
*f agreed; And per Wild and Curiam an Elegit taken out once may be continued ſeven Years; and all MW 
0 the Clerks agreed the Courſe to be fo, and by the Courſe of C. B. Continuances may be entred be- 1 
il fore the Return. Keb. 159. pl..110 ..... v. Welden. 8S C-———12 Mod. 84. Mich. J W. . we 
[4 Anon. S. P. Holt Ch. J. took it for a Rule that when one Writ of Fi. Fa. is actually taken bf 
10 out, it may be continued on the Roll without a Sci. Fac, but if there be only an Award upon the 
wy Roll that will not warrant it. Afton ſaid, that after one Writ taken out it might be continued for +8 
"MY | ſeven Years without a Scire Facias, but Sir Samuel Aſtry thought there ſhouid be a new Writ 1 
[i taken out within every Year, and afterwards the Court inclined to that Opinion. Comb, 346. Mich. Mp 
10 q W. z. B. R. Vincent; Caſe, | i 
| | . Though 
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283. Mich. 5 W. & M. in B. R. Seymour v. Greenvill. 
0 26. One that is not Party to the Recopnizance, Record &c. though 


without a Scire Facias. Bur it is otherwiſe in Caſe of a Stature Staple 
or Merchant &c. tor there the Proceſs is given by other Acts ot Parlia- 
ment; Per Bridgman Ch. J. in delivering ihe 45 of the Court. 
Cart. 193. Palch. 19 Car. 2. C. B. in the Caſe of Law v. Toothill and 
Rawlins. . OE 3 FR 

27. Execution on Recovery in Præcipe quod reddat, or Real Actions may 
be ſucd after the Near without any Scire Facias, becauſe in ſuch Actions 
the Party cannot begin again, as in perſonal Actions he may by Debt 
&c. on the judgment, which the Court agreed, and Execution was 
awarded good. 2 Keb. 30). pl. 6. Hill. 19 & 20 Car. 2. B. R. in 
Caſe of Vicars v. Obrie. 


his Wife, the Writ was executed upon his Goods in her Hands, and this 


the Goods was bound by the Teſte of the Fi. Fa. ſo that a Sale thereof 
made for a valuable Conſideration ſhall be avoided ; and ſince the In- 
teſtate himſelt, whilit living, could have no Plea, why ſhould his Ad- 
miniſtrator have any Time to plead to a Sci. Fa. and of that Opinion 
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againſt the Opinion of the Chief Juſtice Vaughan, 1 Mod. 188. pl. 20. 
Mich. 26 Car. 2. C. B. Farrer v. Brooks 
29. Reſtitution was prayed on an Execution made out after the Death 


by abated, but the Court held that it was not (as in the Caſe of the 
Death of the Plaintiff in Error it would be) but there muſt be a Scire 
Facias againſt the Exccutors, 3 Keb. 571. pl. 3. Hill. 27 Car. 2. B. R. 
Hart v. Malcher. CCCͥ⁰ò¾ nf - Oh 

30. Upon a Fudgment above a Year's ſtanding, you may have an Ele- 


git they enter their Continuances all along from the Judgment; and 


B. R. Cooke v. Bathurſt. 


not ſue torth Execution within a Year and a Day, he muſt then bring 
a new Original, and the Judgment thereon had been a new Recovery; 
bur now a Scire Facias is given by the Statute inſtead of an Original; and 


Petendant may plead any Matter in Bar of the Execution upon the firſt 
Judgment, and it is for this Reaſon that a Releaſe of all Actions is a 


> good Bar to it. Beſides an Action of Debt will lie upon a judgment 
on a Scire Facias, which ſhews that it is an Action diſtinct from the 
Original, and upon ſuch a Judgment the Defendant may be committed 
co Priſon ſeveral Years afterwards without a new Scire Facias ; Arg. 
3 Mod. 189. Hill. 3 Jac. 2. B. R. in Caſe of Obrian v. Ram. . 


32. Scire Facias againf an Executor upon a Judgment in Ejectment 


Terretenant of the Land recovered, and it ſhall not be intended; becauſe 

a Detendant in Ejectment is always ſuppoſed a Diſſeiſor, and that by 

bis Death the Lands deſcend to his Heir, and ſo Plaintiff cannot have 

Judgment ſor che Poſſeſſion » Damages; becauſe the wris not being 
5 0 Too 


privy, ſhall have no Writ of Execution, though it be within the Vear, 


28. A Fi. Fa. iſſued on a judgment, but before the Writ was executed the 
Defendant died inteſtate; and afterwards Adminiſtration being granted ta 


was adjudged good, without bringing a Sci. Fa. becauſe the Property of 


was all the Court upon Advice with the Judges of B. R. But this was 
of the Defendant in the Writ of Error, ſuppoſing that the Writ was there- 
git without a Scire Facias, but not a Fieri Facias, tor that on the Ele- 
fo it was ruled in this Caſe, 2 Show. 235. pl. 233. Mich. 34 Car. 2. 


31. At the Common Law, if a Man had recovered in Debt, and did 


= theretore a Judgment thereon ſhall alſo be a new Judgment; tor though 
id is a Judicial Writ yer it is in the Nature of an Aion, becauſe the 


againſt his Teſtator is nor good unleſs it ſers forth or names the Executor 


" Though an Elegit be not taken out within a Year and a Day after the Judgment, yer if there abd 
Continuances entred on the Roll, it may be taken out at any Time without ſuing a Sci. Fac. Carth, 


Caſe. 
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good jor Part is bad jor the Whole; And the Court inclined to this 
Opinion. Carth. 2 Tin. 3 Jac. 2. B. R. Doyley v. Walker. 

33. At the Common Law before the Statute of W. 2. If Execution 
had not been ſued upon a Fudgment in any Perſonal Action within a Tear 
and a Day, the Party muſt then have brought an Action ot Debt upon 
that Fudgment ; for he could have no Scire Facias upon that Judgment, 
but now that Statute applies a proper Remedy by giving the Scire 
Facias upon the judgment; Per Cur, 4 Mod. 248, Mich. 5 W & M. 

-  i$R.in Cale of Vighron-v,Granvie ENT 
* This was 34. Execution on a Fudgment in Ejectment was denied to be granted 
8 after the Year without a Scire Facias; and the Caſe of * Sid. 351. 
ee Ah being cited, Holt Ch. J. ſaid that that Caſe was not fully reported. 
2 Keb. 30% Comb. 250. Paſch. 6 W. & M. in B. R. f Barwick v. Fenwood. 
obs x C cited Arg. 5 Mod. 64, 65. + Skinn, 427. Marwood v. Fenwick. $ C. The 
Statute of Weſtm. 2 extends only ro Perſonal Actions, whereas an Eje#ment is a Mix"d Action, 
and in the Realty as to the Recovery of the Land, and therefore left the Party to take Execution 
as he ſhould *be adviſed, per Holt Ch. J. and he did not agree clearly with Siderſin in this 


Alter a Near after Tudsment in Ejectment an Habere Facias poſſeſſionem canrot iſſue without A 
Scire Facias to revive the Judgment. 2 Ld, Ray m Rep. 806, Mich. 1 Ann. Withers v. Harris. 


He cannot 35. Judgment in Treſpaſs againſt four, who bring Error; one dies; 
_ our. The Plaintiff cannot ſue Execution without ſuggeſting the Death upon 
Execution 


ide Record, but need not ſue Scire Facias, 1 Salk. 319, pl. 3. Trip. 


Court is 9 W. 3. B. KR. Pennoir v. Brace, 


informed of | | 15 3 . 
the Abatement of the Writ of Error by the Death of one of the Plaintiffs in Error before the Return 


of the Writ; for in Stricknefs it ought to be ſuggeſted on Record, and the Court ought to adjudge 
the Writ abated &c. and for want thereof Reſtitution was awarded. Carth 404. $. C. — | 
Supgeſtion cvght to be made on the Roll, and then to pray Execution againſt the Survivors, Et 


quia ſuper Examinarionem conſtat Curiæ that one of the Defendants was dead, therefore the Court 


_ doth award Execution againſt the Reſt; And for this Reaſon a Superſedeas was awarded Quia Im- 


provide. 5 Mod. 338. Brace v. Pennoyer. 8 C. - Comb. 441. S. C. & S. P. and a 
Superſedeas granted to the Execution Quia Improvide &c.— 12 Mod, 130 Bennoyer v. Brace. 
S. C. & S. P. ruled accordingly. --—— Ld. Raym. Rep. 144 S. C. & S. 5. accordingly 
8 Mod. 108, Cites 8. C. held accordingly, OD e | 2 | 


36. If Judement be had againſt two Defendants and one dies, Execu- 

tion may be had againſt the Survivor without Scire Facias, which we 
hold ir may ſuppoling it to be within the Year; becauſe there is no 

Change of Record at all; and it ſhall not be intended there was a Re- 
leaſe to the Party deceaſed, 12 Mod. 130. Trin. 9 W. 3. Bennoyer 


„ . Brace: ©: 8 
m. 37. Where any new Perſon is either to be better or worſe by the 


S. 877 Execution there mult be a Scire Facias, becauſe he is a Stranger, to 


S. P. Arg. make him Party to the Judgment, Otherwiſe where the Execution is 
and admitted neither to charge or benefit any new Party as in Caſe of Survivorſhip. 
by Holt 1 Salk. 320, pl. 3. Trin. 9 W. 3. B. R. Pennoire v. Brace. 
Ch. J. 38. A Capias or Fi. Fa. being in the Perſonalty may ſurvive, and 
may be ſu'd againſt the Survivors without a Sci. Fa. otherwiſe of an 

Elegit, tor there the Heir is to be contributory. Per Holt. Ch. J. 

f L Salk. 320. pl. 3. Trin. 9 W. 3. B. R. in the Caſe of Pennoire v. 

race. | | 8 

309. If one will take out Execution within a Tear after Sono he 
may continue it down after the Year by Vicecomes non miſit Breve without 
being put to a Scire Facias; Per Holt Ch. J. 7 Mod. 50. Mich. 
1 Ann. B. R. Withers v. Harris. | 


1 Mod 64 40. In Fjedment Execution cannot be ſued after the Year and Day 


S8. C 2 without Scire Facias, and way be brought either by the Plaintiff or bs 


accordingly Leſſor. 1 Salk. 258. pl. 11. 


that it can- ich. 1 Ann. B. R. Withers v. Harris. 
not be with- | 


out a Sci. Fa. though it is ſtated there that the Judgment was upon Terms that there ſhould obo _ 
 Execytiop till ſuch Time, which was a Tear and Half after, 


41. Ia 
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41. In no Caſe where the Parties to the fad gaucut are changed, ought 

Execution to be ſu'd by any other without à Scite Fadias. 2 Ld, 

Raym. 96 8. Trin. 1 Anne. The Queen v. Ford. | 
42. Where Execution is ſtayed by Jnjus 3208 till after the Year the © Nod. 23h 

Plaiaritf muſt fue a Scire Facias, 1 Salk. 322. pl. 9. Mich. 3 Ann. 7. F- 

B. R. Booth v. Booth. pA | Cola Wir 

| | | | | might have 

been taken out and continued by a Vice comes nom miſt Breve. Thid. So of a Writ of Error 

the Judgment be afkrmed after a Year after the Judgment, Cre. E. 416. pl. zo, Mich. 3 

& 38 Eliz, B. R. Goodwin v. Grudge, | | 
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(N. a 2) Scire Facias. 
On what judgment it lies 


1. IF a Prior recovers Land by Default, and bas Dnale Fas, and pend- 
I irg this dies, the Succeſſor ſhall not reheat Jus withour 
ſuing Scire Facias; For it may be that the Tenant has got a Releaſe 
after; Per Thorp and Mombray J. quod nota. Br, Scire Facias, pl. 
nne, . 1 
2. At the Common Law, if a Man had recovered Debt or Damages, 
and had not taken Execution within the Year he had been put to the new 

Original 7 Debt, bur now by the Statyte of Weſtminſter 2. cap. 45. 

Quia de hiis recordata ſunt &c. he ſhall have Scire Facias, but yet he 
may have Debt as at Common Law ; For the Statute does not prohibic 
it; Per Wangtord. Br. Scire Facias, pl. 146. cites 36 H. 6, 3. 8 
3. An Elegit upon a Judgment iſſued at the Suit of H. and after H. 
died, and his elde// Son ſucd a Scire Facias upon the ſaid udgment; 
and holden that it Hes not, Lane 16. Hill, 4 Jac. in the Exchequer, 
... 
4 On a Motion fer a Scire Facias to avoid a Fudgment made void by 


the Statute 12 Car. 2. of General Pardon (the Judgment being obtained I NN 


befofe 1658 tor Matters relating to the War) the Court. doubted adjornatur. 
whether à Scire Fa. lay, or whether the Party ought to bring Audita 
Querela, and therefore took Time to adviſe. Sid. 231. pl. 32. Mich. 
16 Car. 2. B. R. Allen v. Powell. „ 3 

5. Leſſee was Plaintiff in Ejedtment and got a Fudgment, and bis Ad. 2 Keb. 143. 
miniſtrator brought a Sci, Fa. againſt the Tertenants to ſhew Cauſe pl. 19. S. C. 
Quare Executionem non haberet; The Tertenants demurred to this _— . 
Sci. Fa. tor that there is no Precedent for a Sci, Fa. upon ſuch a Judg- ,wardea 
ment; but it was agreed, that the Scire Facias was we/l brought, Sid, per rotam 
317. pl. 5. Hill. 18 & 19 Cat. 2. B. R. Cole v. Tertenants of 8 
| Skinner. 2 be rs De rg | aLutw. 1268. 
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(O. a) In what Caſes there ought to be a Scire Facias. 
[ After the Tear. | 


b. * a Man acknowledges a Recognizance to be paid at a certain 
Day beyond a Year of the Date of the Recognizance, the 
Bear being paſt from the Date of the Recognizance, though tt be 
within the Year after the Day ot Payment, yet he ſhall not have Ex⸗ 
ecution without a Sctre Factas. 21 E. 3. 22. b. adjudged, 
2. If a Man acknowledges a Recognizance to be paid at a Day 
within the Year atter the Oate of the Recognizance, in this Caſe he 
may have Execution by Fieri Facias, or Elegit, within the Bear 
* Fol. 90. After the Day of Payment, though * the Bear be paſt from the 
OY Date of the Recognizance, 21 E. 3. 22. b. 
1 Jf a Man recovers an Annuity, he ſhall have Execution for 
Facias the Every Term that incurs afterwards by Flexi Factas or Elegit wichin the 
Plaintiff re- Year after the Term incurred, tho' the Bear be paſt from the Judg⸗ 
covered An- ment. 21 E. 3. 22. 1 E. 3.3. blit not after without Scire Facias. 21 
1 E. 3. 22. 1 E. 3. 3. . 8 | res | ; 
and = Arrearages were arrear for 2 Yeavs, and the Parſon died, and the Plaintiff prayed Execution 
againſt the Succeſſor, viz. Sci. Fa. againſt the Succeſſor of the FP, ard Fi. Fa. de Bonis Eccſeſiaſt of 
the laſt Year, becauſe it is within the Year, viz, Fi. Fa. Epiſcopo dirigend* de Bonis Eccleſiaft* and 
the Judg ment was by Nient Dedire, by which he ſball have Sci. Fa. of all; var the Predeceſſor bad 
had Aid, the Plaintif (ball have his Prayer. Br. Executions, pl. 56. cites 24 E. z. 25, ——Br, 
Scire Facias, pl. 114. cites 8. C,———Þr. Scire Facias, pl. 212. cites S. C. 


4. Ita Man be bound in a Recognizance to the Ring upon Con⸗ 
dition to be of good Behaviour cc. he cannot be indicted tor Breach 
of the good Behaviour, by which he korfeited the Recognizance 
without a Scire Facias. Mich. 15 Car. B. B. Perrote's Caſe, 
per Cur. and ſuch Indictment taken in Cornwall quaſhed accord⸗ 
inglpy, and ſo two other Indictments the ſame Term quaſhed, the one 
againſt 6:74, the other againſt Bæynard; For if a Scire Facias had 
been brought, they might have pleaded any thing to diſcharge them. 
5. In Account the Defendant was awarded to Account, and Capias 

ad Computand* awarded againſt him, and came into Court by another 
Suit, and the Plaintiff pray'd that he might remain for his Execution, 
and becauſe it was after the Year and Day he was put to the Writ 
of Scire Facias; Quod Nota. Br. Scire Facias, pl. 94. cites 21 


3 Elegit, 6. In Fi Fa. of Damages recovered, and this Proceſs was continued 
8. & cites by Return of the Sheriff till the Tear was paſſed, which ſeems to be by 
Alias, Fi. Fa. and Pluries, and after the Year the Sheriff returned that 
the Defendant has not any Goods but 4 I. by which the Plaintiff 

prayed Elegit in divers Counties, and had it. Br. Execution, pl. 128. 
JJͤ’ os . 5 

. Tn Covenant Rent was granted by Fine, and the Conuſee broug hi 


Writ of Covenant to have Execution of Arrearages of the ſame Rent, 


where he may have Writ of Scire Faciasz and by the Opinion the Court 
he may have Writ of Covenant it he will, and fo Writ ot Covenant 
upon Writ of Covenant. Br. Execution, pl. 106. cites 22 E. 4. 1. 2. 
8. So of him who recovers in Debt or Treſpaſs, he may have Writ 
. of Execution, or new Original, at bis Pleaſure, as here, Ibid. _ | 
$ Le. 259. 9. If one has ſued forth a 337it of Execution, and that is continued 
pl: 345: by Vicecomes non miſit breve for 2 or 3 Tears, yet the Plaintiff may pro- 
tatidem ceed thereupon, and ſhall not be put to & Scire Facias; but if Hob 
is | = | TIE 


— 2 . 
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VV rit be ſued forth, and not continued, but diſcontinued by a Tear and Verbis — 
4 Day, he thall be put to a Scire Facias, for it is Negligence of the * on * 0. 

Plaintitf ot not continuing of it, which within the Year and Day he Aga 61g 
might without Order of the Court, but after the Year not by any Verbis. 
Older ot the Court &c. per Manwood, 2 Le. 18. pl. 101. Trin. 
31 Eliz. In the Exchequer, Sir Wm. Waller's Caſe. 

10. Juden ent for 660), the Creditor acknowledged Satisfaction for 

400 /. of the Delt, and 101. for Damages, and atterwards an Agreement 

was made between them, that if he did not pay the Money by ſuch a Day, 
that it ſhould be lawful to take out. Execution, without bringing a Sti. ba. 

though it was aſter the Tear, The Money was not paid. The Cre- 
ditor took out Execution, and the Debtor being brought to the Bar by 
Habeas Corpus, prayed a Superledeas, becauſe the W rit erronice ema- 

navit, The Court held this a Cauſe to diſcharge him of the Execu- 

tion, for that the Capias ought to have iſſued for two hundred Pounds 
only, and that norwichitanding the Agreement, the Creditor ought 
to have brought a Scire Facias, becauſe the Proceſs Was not continued, 

but it was duicretionary in the Court, whether to grant a Superſedeas 

or not ; For they may put the Defendant to his Writ of Error. Mich. 

22 fc. C. B. Hickman ». Sir William Fiſh. ROS on Welw. 

Ii. A Fudement was recovered by Teſtator and he took forth a Levart 

Facias, wixreupon the Sheriff returned that he had no Lands nor Goods. 
Teſtator died, and nis Executors, without ſuing forth any Scire Fac. on 
the ſaid judgment, took forth Execution, and took the Detendant in 
Execution; but upon his applying to the Chancery the Court re- 
terr*d it to the Judges tor the Opinion, and purſuant thereunto granted 
a Srperſedeas to diſcharge him. Chan. Rep. go. 10 Car. 1. Caldwell 
v. Wheat. . e % ue COHEN; 

12. In cafe of the King there need not be any Scire Facias after the 
Fear. 2 Salk 603. pl. 14. Paſch. 5 Ann. B. R. Anon. 5 
13. The Plaintiff gets Fudgment in the Petty Bag, after which be Ibid, in a 
is ſtopped 2 or 3 Jears by an Injunction ſo that the Year and Day paſs; Note of ths 

The Plaintiff though hinder'd by the Injunction, yet cannot fue our ®<porter, 
Exec.ution without a Scire Facias, 3 Wms's Rep. 36. Hill. Vac. added, 3 
1729 Hodſon v. Earl ot Warrington. . ther in this 

| 2 | | | | | * Caſe the 
Plaintiff H. could not have taken out Execution, and continued it by Vicecomes non miſiſt breva 
agrecably to what was ſaid by the Court of 8. R. in the Caſe of Booth v. Booth, Salk, 322 
1 Salk. 322. pl. 9. Mich. 3 Ann. B. K. the S. C. e 5 


1 r i. — P'S 


P. a) In what Caſes without Scire Facias. 


1 F* a Man recovers Damages. or Debt againſt B. and after B. Where the 
I dies, no Execution lies againſt the Executor without a Stite —— ton 
_ Factas, 18 E. 2. Execution 243. Adjudged 1 H. 6. bv. ag be 


or Convicti- 
RW: S130 51 16304. 4 31 +235 Rs 
changed Execution ought not to be ſued without a Scire Facias. 2 Raym. 768. Paſch, 1 Ann, The 
Queen v. Ford & al. | | | 


2. Tf a Man recovers Debt or Damages by Judgment, and Br. Bates, 
dies before Execution, his Executor ſhall not have Execution by Fi⸗ 7 11 1. x 
eri Facias or Captas though it be within the Bear, but ought to ; 14. 5. 
have a Scire Facias. 15 Y. 7. 16.b 3 


7 
S. C 
Facias, pl. 123. cites 15 H. J. 15.16. S. — "inaatc upon Statute Staple or Merc haut, — 


222 7 at 3 — CCS ni By 1 tad 
10 Execution. 
Br. Scire Facies, pl. 124. cites 15 H. 7. 15, 16. 8 C. So if the Defendant dies, the Plaintiff 


Pall net hate Execution by Fi Fa. againſt the Executor, but ſhall have Sci. Fa. firſt, Ibid, ——Br. 
Scire Facias, pl. 123. cites 15 H. 7. 15, 16. S. C. | 


3. Debi lies of Execution of Damages reeovered in Writ of Waſte or 

Action Real; For the Damages are Perſonal, and a Man may chooſe 

to have Fieri Facias, Elegit, or Writ of Debt; Quod Nota by award. 
| Br. Executions, pl. 17. cites 43 E. 3.2 WE 
§. C.cired 4. Execution by Default was awarded in Sci, Fa. on a Fudgement in 
Arg 3 8 1 Debt, and about 4 Years afterwards the Defendant was a Priſuncr in the 
of Obrizn Fleet for another Cauſe, and being brought to the Bar by Habeas Cor- 
v Ram, and pus, he was examined, whether he was the ſame Perſon who was con- 
ſays, that demn'd ur ſupra, and he confeſſed he was; whereupon he was remand- 
Jud nr Ed tothe Fleet, there to remain Quouſque &c. and this atter the Year 
in x Sci. Fa, and Day without a new Sci. Fa. B. 214. b. pl. 44. Trin. 4 Eliz. Anon. 
the Defen- | . | 5 | 
dant may be commited to Priſon ſeveral Yeats afterwards without a new Scire Facias — And whers 
one recover'd upon a Recognizance and afterwards brought Debt upon the ſame Recovery it was 
adjudged maintainable, notwithſtanding it was objected, that the Judgment in ſuch Scire Facias is 

not to recover Debt, but ta have Execution of che Judgment. 4 Le. 186. pl. 28). Mich. 17) & 

18 Eliz. B. K. Barnard v. Tuſſer. * | 


In this Caſe $. Three Women and the Baron of one of them recover'd in Debt in C. B. 
iz was mov- and pon Error brolig ht in B. R. that Fudgment us affirmed ; then the 


Bs ed to be Baron died, and the Women brought a Capias ad Satisficiend' againſt 
| | erroneous, 


becauſe if the Defendant without a Sci. Fa. and adjudged good. Mo. 367. pl. 
two recover, 503. Mich. 36 & 37 Eliz. Iſham's Caſe. Fry 
| and one of | OE, | . 5 5 IO. 
| | them dies, there muſt be à Sci. Fa. againſt the Defendant before Execution ſhall iſſue, becauſe he 
| | may have a Releaſe of him that Is dead to plead ; Quod fuir conceſſum; bur *ris not ſo in a Writ of 
| Error, becauſe he might have pleaded it before upon the Writ of Error, and thoſe for whom the 
| Error is affrmed ſhall ſue Execution, Ibid. _ 5 | . [Se 7 
| If rwo recover in Debt &c. and before Execution one of them dies, if Execution be ſued in 
| both their Names it is not Error. Brownlowe ſaid, that in ſuch a Caſe the ſurviver ought to ſue 
li a Scire Facias before that he can ſue Execution; But Cook and all the Court ſaid, that he may 
j ſue Execution without a Sci. Fa. becauſe he is privy and Party to the Judgment, and vouched 21 
| | Ed. 3. Noy 150. Anon, 5 To i | | 


6. Where a Judgment in Debt is affirmed in a Writ of Frror, the De- 

fendant in the Writ of Error ſhall have Execution, immediately without 
_ a Stire Facias, tho the Year and Day be paſt ſince the 11t Judgment ; Per all 
| | the Juſtices, and ſo the Clerks ſaid their Uſage was. Cro. E. 416. 
i | pl. 10. Mich. 35 & 38 Eliz. B. R. Goodwin v. Grudge. 
0 J. After a Judgment in an Information on the Statute of 35 H. 8. 
cap. 14. for not leaving Standils in Wood, the Informer died, and his 
Adminiſtrator ſurmiſed it on the Roll, and prayed his Moiety, and had 
it; And it was ſaid the Courſe in C. B. was ſo. Hardr. 161. pl. 2. in 
Scaccario, Mich. 1659. Morby v. Urlin, _© 

8. If there be two Plaintiffs in a Perſonal Action, and one of them 

dies, that thall not put the other to a Scire Facias, or if one of the De- 
fendants dies; therefore likewiſe a Scire Facias is not neceſſary, be- 
cauſe the ſame Party full remains on Record, and this has been lately 
adjudged upon folemn Debate here; per Holt Ch. J. 7 Mod. 68. 
Mich. 1 Ann. B. R. in Caſe of Withers v. Harris, 


(C. a 2) 
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Execution. . 
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n Where a Scire Facias muſt be, or a 
new Action, | 


1. IN Account; the Defendant is awarded to Acconnt, and after the 
Flaintiff died, and the Executor of the Plarntiff brought Scire Fa- 
cias, and it was abated by Award, and there is no Remedy but ne- 
Original; for this Record is not determined till he has accounted in 
Fact. Br. Execution, pl. 114. cites 21 E. 3 32. | = 
2 An Aduuniſtrator being ſued for Debt pieaded Pixne Adminifttavit, 


and the Fury found Aſſets to ſatisfy Part, whereupon the Plaintifſ had 


Fudgment for ſo much, and that the Defendant for the Reſidue tat inde 
fine Die. The Plainiiff now ſuggeſted Aſſets to the Value of the Rejidiie 
come to the Hands of the Adminiſtrator, and thereupon ſued a Sci. 
Fa. bur the Opinion of the Court was, that it did not lie, notwitn- 
ſtanding 4 H. 6. and 33 H. 6. were vouched ; But Anderſon ſaid, 
that the judgment does not warrant the Sci. Fac. but a new Writ of 


Debr. Mo. 244. pl. 386. Mich. 29 Eliz. Anon, Fans 


3. The Obligee died inteftate, and his Aaminiſtrator bronght Debt oh Lat. 140. 


the Bond, and had Fudgment, and then he died inteftate, and his Admi- S. C. in toti- 


niſtrator brought Sct. Fa. upon that Judgment, and upon two Nihils re- dem Verbs, 


turned had udgment and Execution upon it. On a Motion that the Ad- . 


miniſtrator thould not have the Monies levied, the Court ſaid it was Warren, 


too late after Judgment on the Sci. Fac. to remedy this by Motion, S. C. held 
but he is put to his Writ of Error; and fo Day was given to ſhew Cauſe accordingly. 
why the Plaintiff ſhould not have his Money. Palm. 443. Trin. 

2 Car. B. R. Paſchally, Warme. „ | 


{9 * 
n . 8 


(Qa) Where aſter Scire Facias. 


1. XF TER a Judgment, if the Plaintiff within the Year ſues a Sci- 

f re Facias, he cannot have a Capias after within the Year till 
he has a new Judgment in the Scire Facias. Trin. 13 Car, B. N. 
per Cur, between Roberts and Piſeng. FFC 
2 A Man brought & tre Facias agzinſ} F. N. of Land, and Execu-* S. P. For 
tion was awarded to him by Default, and after the Plaintiff came and if Execution 
ſaid, that F. N. is not Tenant, but V. S. is Tenant, and prayed Sci. Fa. hf Wen 


e | 5 f 1 
againſt him; Per Thorp, this you cannot have; for it may be that „ 


Execution is made. Per Cand. this is no Miſchief; by which the plead it; 
* Writ was granted to him; Quod Nota; and ſo ſee Scire Facias af- Quod Nota. 
ter Scire Facias. Br. Execution, pl. 122. cites 39 E. 3. 15. Br, Scire 


Facias, pl. 


3. It a Man recovers Land and has Execution, he never ſhall have 136. cites 


Ex cution again upon ſuch Recovery; But it a Man recovers in Writs. C. 
of Annuity or Rent, or upon Compoſition to repair my Mills quando neceſſe 


fuerit, of ſuch Things which ſhall be done or paid very often, he ſhall al- 
ways have Scire Facias from Time to Time, for the Thing is always 
executory. Br. Scire Facias, pl. 218. (bis) cires 2 H. 6, 9. 7s 


4. After 
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cured the 


' them. 3 Mod. 236, Trin. 4 Jac. 2,, B. R. Letchmere v. Throwgood, 
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Br Exigert, 4, After Sci. Fa, upon a Recovery in Debt a Man may have Ca. Sa. 


128 againſt one who is not Executor &c. Br, Execution, pl. 12. cites 34 


cauſe in H. 6. 45. 
Debt the 
Capias is the Proceſs. 


* Br. 5 5. And concordat optima Opinio 48 E. 3. 8. and 14. for Capias lies 
Gres g. C. by reaſon that the Original is by Writ of Debt; but it is agreed there 
3 that Capias does * nor lie upon Fudgment in Sci. Fa. upon Recog nizance; 
Quod Nota. Contra in Sci. Fa. upon Debt. Ibid. 

6. Scire Facias of Execution in C. B. It was agreed, that if the 
Sheriff returns Nihil an Alias ſpall iſſue, and there upon another Nihit 
returned Execution ſhall be awarded ; But in B. R. Execution ſhall be 

awarded upon the firſt Nihil returned; Quod Nota; Quære Cauſam. 

Br. Scire Facias, pl. 121. cites 14 H. J. 19. N 

J. H. recovered a Fudgment Anno 1) Car. 2. againſt the Defendant, 

and had a Teſtatum Sci. ka. to the Tertenants, Who appeared and plead- 

ed, and there was a Verdidt againſt them, and fudgment thereupon. Af. 
rerwards H. becauue a Bankrupt, and the Commiſſioners aſſigned the origi- 

wal Fudgment to P. who now moved the Court that it might be enter- 
ed toentitle him to the Benefit of the [Judgment upon the Sci. Fa. 

which was ruled accordingly, without bringing a new Sci. Fa, Quod 
Nota. 5 Mod. 18. Mich, 7 W. 3. Plummer v. Lea. 1 585 5 


(Q. a. 2) By F ieri Facias. 


1. IF a Fi. Fa. for 20 l. is awarded to the Sheriff, upon which he 
takes an intire Chatile and ſells it for 40 l. and returns the Fi. 
Fa. with the 201. into Court, he may detain the Surpluſage till the De- 
fendant comes to demand it of him ; For he is not bound to ſearch tor the 
| . ag Per Popham, and agreed. Noy. 59. 38 Eliz. Wooddye 
v. Coles. „ J OE > a | 
2. But if a Fi. Fa. is awarded for 40 8. by Force of which the 
Sheriff takes five Oxen, every one of the Value of 51. and ſells them all, it 
is clear that the Deſendant ſhall have Action of Treſpaſs againſt the 
Sheriff; Per Gawdy ; which was agreed. Noy. 59. in Caſe of 
Wooddye v. Coles, _ SL IE. 4 85 5 
3. On a Fi. Fa. Sheriff may not break the Outer Door of the Houſe 
and enter; Bur if that be open he may enter, and then may and ought 
to break the Door of an Entry or Chamber which is locked, and break 
open any Cbeſt and take the Goods in it in Execution, and if he does 
it is not an Action on the Caſe lies againſt him. Brownl. 50. Trin. 
% ũͤù ũvUò“]kk! 88 5 
4. This Writ though mentioned in the Statute V. 2. 18. is a Writ 
of Execution at Common Law, and is called a Fieri Facias becauſe the 
Words of the Writ directed to the Sheriftare .©uod Fieri Faciat de Bonis 
& Catallis &c. and from theſe Words the W rit takes its Denomination. 
o EEoEonar.a rs, Ty i; . 
5. The Property till Sale remains in Defendant. Brownl. 41. 
„ is. |. 819% 7 ID, 1" ES e eee ST - = POR 
When a 6. The Property of Goods is veſted by the Delivery of the Fi. Fa. 
Judgment and an Extent afterwards for the King comes too late, and that on 
us once eker the Statute of Frauds and Perjuries, Per Holt. Cumb. 123. Trin. 
Goods are 1 W. & M. in B. R. Lechmere v. Thoroughgood. | 


in Cuſtodia | 


Legis, and ne ther Exchequer Proceſs or Aſſignment per Commiſſioners of Bankrupts will touch 
7. The 


— 


" — 
» 
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FP 7. The King grants an Annuity for 40 Years to B. to be receiv'd by 
the Hands of the Receiver of the Court of Wards. This is a Rent- 


Wrong. 2 Show. 79, pl. 63. Trin. 31 Car. 2. B. R. Cockram v. 


the Court held the Plea not good, and that the Caſe difters much from the Caſe of Payment to the 
Sheriff upbn a Fieri Facizs For he is commanded to levy the Debt of the Goods of the Defendanc 
by the Writ of the King, but no ſuch Authority is given to the Marſhall; and Judgment for the 
Plaintitf. 2 Mod. 214. 8. C. Jones and Rainsſord held thaf the Payment to the Marſhall 
was no Diſcharge; Zut Wild ſ.“ was of another Opinion. The Report ſays, Quære. = | 
Upon a Fieri Faciis, if the Sheriff returns Fieri Feci, and the Money paid ro the Plaintiff, it ia 
good; Quere. Cumb. 242. 2 Show. 87 S. P. adjudged. The King v. Bird. „„ 


10. If the Sheriff on a Fi. Fa. do ſe a Leaſe or Term of a Houſe 
he cannot and muſt not put the Perſon out of Poſſeſſion and the Vende2 . 
in, but the Vendee mutt bring his Ejectment; Per Cur. 2 Show, 85. 
pl. 74. Hill. 31 & 32 Car. 2. B. R. The King v. Dean and Bird, 

& al. | 5 | „ 

11. When the Officers are once in the Houſe on a Fi. Fa. they may 

break open any Chamber Doors or Trunks for doing their Execution, 

Agreed per Cur. 2 Show. 87, pl. 78. Hill. 31 & 32 Car. 2. B. R. 

The King v. Bird. ä V F 
12. Goods of the Wife veſted in Truſtees on the Marriage, but the Huſ- 

band to have the Uſe of them tor his Lite, were ſeiſed on an Execu- 

tion for the Debt of the Husband, and the Aſſignment adjudg'd frau- 

dulent as to the Creditors at Law, and no Relief to be given in 

Equity. 2 Vern. 238, pl. 221. Mich. 169 1. Underwood v. Mordant. 

13. Upon a Fi. Fa. the Sheriff may take any thing but wearing 2 Salk. 598. 
Clet hes; if the Party has two Gowns he may take one of them. Per 1 
Holt. Ch. J. Cumb. 356. Hill. 8 W. 3. B. R. Hardiſty v. Barny. 1 

| 5 | | 5 appear. 
14. Two Fieri Facias's were delivered the ſame Day Holt Ch. J. in- S. C. Cumb. 
clined that the Sheriff had Election to prefer either, but ordered it to * oY nn 
be made a Caſe, Sed Quære now the late Statute. Cumb. 428. Trin. "po... 
9 W. 3. B. R. Smalcorn V. Sher iff ot London. 5 2 | 
TS eV 28 i dme laſt firſt 


Firſt is good, but the Plainriff in the Firſt may have Action againſt the Sheriff, unleſs he bid the 
Sheriff ſtay Execution, or to that Purpoſe, | 1 Salk. 320. Smallcomb v. Buckingham. —— In 

1'Salk. is a N. B. That he who brought the firſt Writ told the Sheriff that he was not in haſte, 
and ſo took out no Warrant, nor left any Fee, and this inclined the Opinion ot the Court more 


tovgly againſt him. —— Ca*th. 419. S. C. and after ſeyeral Debates the Judges were of by 


Opinion for the Plaintiff who had taken out his Execution laſt, to which they rather inclined, for 
that it appeared that the other Creditor did not demand an Execution of his Writ. And by Holt 
Ch J. the Vendee of the Goods in fuch Cafe has good Title to them, which cannot be defeated 
by a ſubſequent Execution of that Writ which was firſt delivered; But the Party concern'd in ſuch 
Writ is put to his Action agzinſt the Sheriff; For otherwiſe it would be dangerous to make ſuch 
Purchaſes of Sheriffs, and that might make Writs of Execution of no Eſtort. . 5 Mod. 376. 
S. C. Holt Ch. J. took Notice that the Party ſaid to the Sheriff, © You may let it lie, it requires 
© 'no Haſte,” and therefore defires no Warrant, nor leaves any Fee, and fo the Sale upon the ſe- 
cond Fi. Fa. good and not to be avoided, And though rhe ſecond Fi. Fac. had been delivered a 
Fortnight after, yer if it be the firlt executed it ſhall be gord, and the Party's Remedy is only 
againſt the Sheriff, ——-"12 Mod. 146. 8 C. held accordingly. —— Ld. Raym. Rep. 251, 
S. C. relolv'd accordingly, — Comyns's E 2 35. 8. C. adjudg'd accordingly, * 5 
1 5 g 15. 4 
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15. A. is in Execution at Suit of B. and charged with Action at Suit 
of C. who obtains Judgment ; he ought to charge in Execution by 
Commititur and not by Ca. Sa. but he may have Fi. Fa. But Quære, If 
after he has charged him by Committitur, he may have Fl. Fa. he 
continuing ſo in Execution. By the Statute if one in Execution by 
Ca. Sa, eſcape, Plaintiff may ſue Fi. Fa. 12 Mod. 313. Mich. 


i1 W. 3. 
16. It Sheriff levies Money on a Fieri Facias and returns Fieri Fect 


an Action of Debt will lie againſt him. 12 Mod. 604. Mich. 13 W. z. 


See Tit. 
Court (ot 
Hundred) 


(G. a) pl. 
12. and tlie 


Wards in Sir Edward Coke's Caſe. 


Cole v. Acorn. 


17. In Caſe of a Fi. Fa. againſt a Leſſee for Years without Impeac h 
ment of Waſte the Sheriff cannot cut down and ſell ſome Things which 
the Tenant may, becauſe in that Caſe the Tenant has only a bare 
Power without an Intereſt ; but where he has an Intereſt as well as 
Power, as Tenant tor Years has in Standing Corn, the Sheriff may cur 


down and fell. Per Holt Ch. J. 1 Salk, 368. Mich. 2 Ann, Pool's 


Caſe at Niſi Prius in Middleſex. 


r 


— 


(Q =. 5) By Levari Facias 


1. 11 ON a Levari Facias out of a Court Baron Goods cannot be 
Notes there. 


A ſold without a Cuftom to Authorize it, Brownl. 41. Trin. 
6 Jac, Anon. | 5 
2. At Common Law a Common Perſon Debtee might have had a 
Levari Facias for the Recovery of bis Debt, by which the Sheriif 
was commanded, quod de Terris & Catallis ipſius the Debtor &c. 
Levari Faciat' &c. But in ſuch Caſe the Debtee did not meddle with 
the Land, but the Sheriff collected the Debt and paid it over to the Debtor. 
Per Doderidge J. Godb. 290. pl. 216. Paſch. 21 Jac. in the Court of 


3. Though one be in Execution for the King yet a Levari Facias | 


lies De bonis & Catallis, and by ſuch Writ the Sheriff may take 


ready Money. 2 Show, 166. pl. 157. Mich, 33 Car. 2, B. R. The 


King v. Webb. 


mc... ts. 28 el * 1 1 : PL e —— þ — : N — 


(Q a 4) By Habere Facias Poſſeſſionem GCC. 


© U ON a Fine of Grant of Rent the Conuſce prayed Writ to put 


him Seifin and had it; quod nota, an Habere Facias Seitinam 


upon a Fine executory, as well as upon a Recovery; Contra upon a 
Fine executed. Br. Seilin, pl. 10. cites 21 kx 3. 
2. Sheriff returns a Reſcous upon an Hab. Fac. Poſſeſſionem, tis not 
good ; Arg. Roll Rep. 440. cites 6 H. J. 12. ; 


3, If one brings Ejedtment of 20 Acres of Land, and Defendant 
pleads Not Guilty, and is found Guilty for 10, and for the Remainder 
Rot Guilty, the Plaintiff ſhall ſhew the Land and be pur in Poſſeſſion 
at his Peril, and fo in Action Real; per Manwood Ch. B. and ſaid it 
was the Opinion of the Ch. Juſtices in the Star-Chamber. Savil. 28. 


pl. 67. Trin. 24 Eliz. in the Caſe of The Queen v. Ayleworth. 


4. A Precept cannot be made and awarded out of the Court of a Ma- 
nor to execute a Recovery by Plaiat in Nature of a Writ of kc 
5 there, 


1 


fore ihe Filing the Writ and Return the Court may award a new Hab. 


the Day of Return cannot award it, becatiſe jt ought to appear by 


Writ. Palm. 289. Trin. 20 Jac. B. K. Molinevx v, Fulgam. 


an Attachment will lie, but for on 


execute a Fire Facias till his Shilling-pence was paid, the Court would not grant the Rule, bur aid 


Mod. 115. Hill. 2 Ann. B. R. Anon. 


* * * a 


— 


Execution. 


U 


there, and to put the Recoveror in Poſleſſion with the Poſſe Manerii . 
For Force in tuch Cafes is not juſtifiable but by Command out of the 


King's Courts, 3 Le. 99. pl 442. Mich. 26 Eliz. C. B. Anon. 


5. Upon an Habere Fac. Seifinam the Sheriff as 70 one Acre rettra- 4 Le 5. 
ed Habere Feci, and as to the other Tarde; Per omnes ſ uſticarios, præter S C. & 
Periam. J. the Sheriff ought to be amerced tor ſuch Return contrary 8. F. Anon. 
and repugnant in its felt ; Hut per Periam, it may be that the Acre of 
which no Seitin is had was ſo far diſtant from the other that the Sheritf 
tor want of Time could not make Execution of both; But it was 
an{wered, that then he might make Execution in one in the Name of 
both. 2 Le. 175. pl. 214. Mich, 30 Eliz. C. B. Anon. „ 

6. Alter Judgment given in a Read Act ion the Plaintiff within the 
Year and Day may have an Hab. Fac, Seilinam. Co. Lite, 254. b. 5 
J. It Habere Fac. Poſſ. goes to the Sheriff, and he returns that he cumb 150. 
has made Exwution of this Writ, and the Return is filed, there the 1 Salk 321. 
Court can never award a ue Hab. Fac. becauſe it appeared on the 1 * 


8 | T 5 wo „ 
Record that the Party once had Execution of the Judgment; But be- 1 Brownl. 


8 gg 253. Noy 
Fac. So it the Day of Return paſs, and no Retura made, there on 4 121. Auog. 


Vicecomes non miſit Breie may award a new Hab. Fac. but before 
the Return of the Sheriff at the Day what has. been done upon the 


8. It Sheriff givee Poſſeſſion to the Party, and the other ejects him so it in a 
preſently, the Sheriff may reſtore him to the Poſſeſſion notwithſtanding ſhort time 
his iormer Execution, becauſe he ought to leave him in a peaceable after De- 
and quiet Poſſeſſion. Palin. 289. Trin. 20 Jac. B. R. Molineuz yn 


| turns Plain- 
Fulgam, tiff out of 


| . ' WINGS ec. Pele. 
it is a Diſturbance and an Attachment will go. 6 Mod. 27. e 


9. Driving the Party's Cattle off the Land after Poſſeſſion delivered 
on an Hab. Fac. Poſſ. feems to be y out of Poſſeſſion, for which 
y diſturbing him in his Poſſeſſion it 
ſeems an Attachment will not lie. Sty. 277. Trin. 165 1. Smith v. 
Earl ot Dorſet. | f F "OY 
10. Hab. Fac. Poſſeſſ. ſhall not be granted after a Year after the 
Judgment w:thout Motion in Court, and it it be once executed, tho? 
the Parties are turned out immediately by a Trick, they cannot have a 
new Hab. Fac. Poſſ. Without Motion of the Court. Sid. 224. pl. 15. 
Mich. 16 Car. 2. B. R. Anon in a Nota. l „ EE a 
11. A S$heriff' was ordered to attend the Court for demanding an On a Moti- 
exceſſive Fee tor the Execution of an Habere Fac. Poll. the Court ſay- 3 . 
ing there was none due. Vent 351. Mich. 32 Car. 2. B. R. Anon. ee 
in a Nota. | CE I Los | By attend ſor 
| rrfuſing to 


G 


it was Extortion, for which he might be indicted, Salk. 321. pl. 5. Hill. 7 W. 3. B. R. 
Anon. , nd 8 | y arcs Fog B. 


12. If a Man be put into Poſſeſſion by vertue of this Writ and af. 2 Brownl, 
ter be diſturbed by Violence, an Attachment may be granted, tor *ris 255. 


a Contempt to this Court; and becauſe the Juſtices of Peace would ? lod. 27 


not relieve the Party they were ordered to attend the Court. Camb. 
150. Mich. 1 W. & M. in B. R. Dogget v. Roe. „ 

13. Upon an Habere Fac, Poſſeſſionem, the Execution is not compleat 9 
till the Bailitt delivers the Poſſeſſion and is gone; Per Holt Ch. J. 6 1 3 


_ Q. a. 5) 1 „ | 


1 lt. — — 


Execution. 


quod non habet. Pig. of Recov. 153, 154. 


(Q. a. 5) Habere Facias Seiſinam or Poſſeſſionem Sc. 
| How, and neceflary ; In what Caſes. 


1. HERE needs 20 Return ot an Hab. Fac. Seiſinam upon a 
Judgment in a Writ of Partition, for the Party that recovers 


may execute his Judgment by his Entry. Noy. 71. Counteſs of War- 
wick v. Lord Berkley, cites D. 16, a. [Mich. 6 E. 6.] 


2. Where the Demand is certain the Recoverer may enter without 


any Writ of Hab. Fac, Seiſinam; Per Coke Ch. J. Roll Rep. 213. 


Trin. 13 Jac. B. R. h 

3. Judgment in Ejectment, and an Habere Facias Poſſeſſionem a- 
warded, if it contains more Acres than are mentioned in the Declara- 
tion, it is Error; and if the Sheriff deliver Poſſoſſion of more than 


are contained in the Writ, an Action on the Caſe will lie againſt him, 5 


or an Aſſiſe lies for the Lands; Per Roll Ch. J. Sty. 238. Mich. 1650. 
Lumley v. Nevill. 


4. Upon a Motion for Execution in Ejectment upon a Leaſe for 50 
Years, if A. B. ſpall ſo long live, and a Verdict tor the Plaintiff 20 
Years ago, and now they moved that he might have an Habere Facias 
Poſſeſſionem without Prejudice or Diſpleaſure of the Courts, A. B. be- 


5 ing yet living and the Leaſe not yet expired, and that they ſhould not be 


pur to a Scire Facias, this being tor the Land, as it is faid in the Caſe 
of Dkep and Viccars, Sid. 351. Holt Ch. J. ſaid that he was not in 


Court when the Caſe in Sid. was ruled, but he held that the Stat. of 


Nehm. 2. extends to Perſonal Actions, and that an Ejectment is a mixed - 


Action, and in the Realty as to the Recovery of the Land, and there 


fore he remitred it to the Party, to take Execution as he ſhould be ad- 
viſed, and he did not agree clearly with Sid. in the Caſe above. Skin. 


427. pl. 3. Paſch. 6 W. & M. in B. R. Marwood v. Fenwick. 


5. After Judgment in Hiectment one may enter and execute his own. 


| Judgment, and the Aſſiſtance of the Sheriff is only ro keep the Peace; 


Arg. ) Mod, 66. Mich. 1 Ann. B. R. in Caſe of Withers v. Harris. 

6. Writ of Error on a Judgment does not ſuperſede the Poſſeſſion, or 
or hinder the Party of his Entry, if it were lawtul before; it does in- 
deed lie upon the Hands of the Court that they cannot award Execu- 


tion, but the Party may enter if he will; Per Powell J. 7 Mod. 09. 
Mich. 1 Ann. B. R. in Caſe of Withers v. Harris, ſays it was lately 
"reſolved in the Caſe of Badger v. Loyd. : 


7. After the Demandant has Judgment in a Common Recovery 4. 


gainſt the Tenant, and the Tenant againſt the Vouchee, and the Vouc he 


againſt the Common Vouchee, the Court awards a Habere Fac. Seiſinam 


to the Sheriff of the County where the Lands lie, which is returned, 
and fo the recovery compleat and executed; and tho? this is not much 
regarded, being only Matter of Form, yet in many Caſes it is not 
| fate to proceed till there is a Return of the Habere Fac. Seiſinam, for 
whenever a Recovery is to Uſes, as all Common Recoveries are, no 


Seiſin is in the Recoveror, no Uſe raiſed 'till the Execution of the 
Recovery, for till then the Land paſſed not. Moore 28 1. Trin. » 
H. 4. 1). ſo that till then no Uſe ariſing the Party, to whoſe Uſe the 
Common Recovery is declared to be, can convey nothing, for nemo dat 


G. 9 


ICIS , 


” 1 


r 


(R. a) When a Scire Facias is to be ſued, 155 
How it may be, and againſt what Perſon. 


1. LIES? a Recognizance, if the Conuſor be dead a Scire Fa- Scire Facias 
clas lies againſt the Heir General, or agatnſt J. S. Son on ele 
and Heir of the Conuſor without ſuing againſt the Tertenants P sir 
for he ſhall not have Contribution againſt che Tertenants no more William 
than the Conuſor Hiinfelf ſhould have. 27 Þ. 6. Execution 135. Heydon was 
18 E. 2. Execution 242. 4s _ 1 3] bs (de 
pher H. and four others, who were his Tertevants ; He pleaded that he was San and Heir of Sir 
William, ard pleaded in Abatement, that a Sci. Fa. ſhould firſt be brought againſt him as Heir, be- 
fore ir ſhonld be brought againſt his Tertenaats; but adjudged per tot Cur. that the Plea was ill, 


and the Writ was adjudged good. Cro. Eliz. 896. pl. 18. Trin. 44 Eliz. C. B. Sir Chriſtopher 
Heydon's Caſe. N | | | 4? 


2. When the Conuſor is dead, and a Sfire Factas is ſued a- 
gainſt the Heir, and he is returned dead, d Stite Factas lies againſt 
the Terrenants. 18 E. 2 Execution 242. 3 5 
3. But till it is returned that the Conuſor being dead bas no Heir, 

or that the Heir is dead, or that the Heir is warned, the Tertenants 
hall not be warned, becaule the Heir may have an Acquittance. 
18 E. 2. Execution 242. | 2 
4. Hire Facias was ſued againſt the Heir upon a Recognizance of the Fa- 
ther, which was returned Nihil, by which the Plaintiff prayed Scire 
Facias againſt the Tertenants, and had it; For it is ſaid there, that as 
long as the Heir has Aſſets the Tertenants ſhall not be charged, and if he 
has nothing, Proceſs ſhall be made againſt all the Tertenants; for ève- 
ry one ſhall be contributory, Br. Scire Facias, pl. 225. cites 17 E. 3. 
Fitzh. Execution 139, 8 N 5 
F. A Man recovered an Annuity againſt a Parſon ; The Parſon died; 
He ſhall have Scire Facias againſt the Succeſſor of the Parſon, and not a- 
gain the Executor of the Parſon, and ſhall have Sci. Fa, of Part, and 
Fi. Fa, of the reſt ; and fo it ſeems that Part was in the Time of the 
Parſon, atid Part in the Time of his Succeſſor, or Part within the 
Year and Part after, Br. Executors, pl. 144. cites 24 E. 3. 23, 

5. Scire Facias hpon Recognizance iſſued Againſt the Heir Executor 
and Tertenants without naming the Tertenants, and for this Cauſe, and 
becauſe there was no Tertenants who were Die Recogniticais factæ et poftea, 
| Where it may be intended other wiſe that it was againſt the Tertenants 
ho were beſore, therefore the Writ ſhall abate. But per Finch, ic 
lies well againſt the Tertenànts without nafning their Names, if he 
ſays Die Recognitionis factæ &c. Br. Scire Facias, pl. 42. cites 46 E. 
3. 29. and 8 H. 4. 18. accordingly. 5 . 
J. It a Man recovers in Writ of Diſſei/in againſt the firſt Diſſeifor, he 
may have Scire Facias for Execution againſt the Tertenant. Br. Scire 
Facias, pl. 229. cites 9 H. 4, 5. and Fitzh, Rediſſeiſin, 1 and . 
8. In Aſſiſe, it the Plaintiff” recovers and is onfted again by the firſt 
' Diſſeiſor, who aliened over, the Plaintiff may have Rediſſeiſin againſt. 
the Difleifor, and Scire Facias againſt the Alienee, Per Tirwhite. 
Brooke ſays Quæte; For it ſeems, that by Rediſſeiſin a Man ought to 
recover the Land, which cannot be apainſt the Diſſeiſor, no Tenant 
being named. Br, Scire Facias, pl. 70. cites 9 E 4, 5. 


b EY 
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Execution. 


9. If the Sheriff upon Writ of Execution returns the Conuſor dead, 
the Conuſee ſhall have Scire Facias againſt the Heir and the Terte- 
nants. Br. Scire, Facias, pl. 235. cites 2 R. 3. 8. 

10. It was holden by the Jultices that in a Scire Facias to have Exe- 


cution of a Fine, it is no Plea that there are other Tertenants nor named 


in the Writ ; otherwiſe it is « jg" a Scire Facias to have Execution 


of a Recognizance, Mo. 571. pl. 783. Trin. 41 Eliz. B. R. Anon. 
11. In Scire Facias, the Detendant pleaded that he was not Te- 


* 
„ 


nant of the Freehold, and adjudged no Plea; Arg cites Mich. 44 & 


45 Eliz. Rot. 834. and ſaid it was fo adjudged in the Caſe of All⸗ 
Souls College, in Scire Facias to have Execution of a 1 
in Ejectione Firme ; And the Defendant in the Scire Facias pleads that 


| be was but Leſſee for Years, and adjudged no Plea, inſomuch that - n0- 
_ thing was to be recovered but only the Term, and not the Freehold. 2 
 Brownl. 145. Mich. 9 Jac. C. B. in Cafe of Kemp & al: v. Law- 


rere & al. ; Fes þ 
12. Judgment againſt an Executor, and upon a Fi. Fa: the Sheriff re- 


turned that he had waſted tbe Teſtator s Goods, and that he had Nulla 
Bona of his own &c. The Plaintiff upon a Tefatum that he had Goods 


in Durham, took out a Sci. Fa. directed to the Sheriff 4 Durham, de 
Bonis proprits, but the T Matum being not entered on the Roll, a Superſe- 


deas was awarded, and Execution made by a ſale diſcharged. Hob. 
63. Hill. 12 Jac. Lieceſter v. Read, _ 


13. Scire Facias upon a Judgment in Debt againſt R. for 200 I. 


againſt his Tertenants. The Sheriff returned, he warned J. C. and 3 
other Tenants; The Tenants made Default; J. C. pleaded that one 
RK. F. Was Tenant of 20 Acres in ſuch a Town, which are the Lands 
of the ſaid R. againſt whom the Recovery was at the Time of che 


Judgment, and demanded Judgment if he ſhould anſwer till R. F. 


Was warned. It was adjudged for the Defendant; For the Court ſaid, 
there is a Difference betwixt a Scire Facias to have Execution upon a 


Fudgment in Debt, and to have Execution upon Judgment in a Real 
Action; for in the laft this is not any Plea, for every Tenant ſhall anſwer 


for that which be has, and the one may loſe, and the other not; But in 


a Scire Facias to have Execution of a Debt, becauſe every one ought to 


bie contributary, the one ſhall not anſwer as long as he can ſhew that ano- 


F — 


tiff cannot be reſtored to all that he loft till the Tertenant be made 
privy by Sci. Fa. For ſhould he be ouſted otherwiſe, he ſhall have an 
Aſſiſe, and a Sci. Fa. was awarded accordingly, Dy. 321. a. b. pl. 21. 


ther is to be contributary with bim; and altho* the Sheriff return that 


they are Tenants, yet that ſhall not conclude the Defendant, bur that 
he may ſay, that another is Tertenant of Parcel, who is not warned. 
0 8 ed for the Defendant. Cro. J. 506. pl. 19. Mich. 16 Jac. 
B. R. 


ichell v. Six John Croft 
14. In a Writ of Error to reverſe a Fine ſome Juſtices of both Benches 


| jnclin'd that it was bet to award Sci. Fa. againſt the Tertenant before 


the Court proceeds to Examination of the Errors; For though the Judg- 
ment ought to be reverſed againit the Party or Privy, yet the Plain- 


Hill. x5. Eliz. Anon. 1 | 5 
15. If Recovery be had againſt the Father in Borough Engliſh, the Scire 


| Faoias ſhall be againſt the youngeſt ay becauſe he is Heir to this 


Land; Arg. Palm. 241. Mich. 19 Jac. 


. R. in Caſe of Darcy v. 
Jackſon. SS TEL 


16. Gaardian in Chivalry brought Duare Imp. in Rig bt of bis Ward, 
and had Judgment. In Error upon this Judgment the Sci, Fa. ſhall not 


be againſt the Heir or the Exccutors of the Guardian who was privy 
to the Judgment, but againſt the Heir to the Advowſon, though he 18 


not privy to the Judgment; Arg. Palm, 241. in Caſe of Darcy v. 


Jackſon, cites 8 H. 6. 35. 
: * 17. The 


at. 2 . eee 
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Execution. Mo. 
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14. The Anceſtor bound Himſelt and his Heirs in an Obligation, a 


| Bound himſelf and his Heirs, bur there he is charged as Heir, buc here 


' ingly. 


ad ; Bald 312. 
Fudgment was had thereupon againſt him, and be died. In a Sci. Fac. Boyer 8 
brought againſt the Heir, he pleaded Riens per Deſcent. The Jury found ivert, S. C 


and the 


that he had certain Land. Agreed that the Judgment ſhould be ſpe- Arguments 


cial, viz. of this Land only. Bur otherwife if Debt be brought as of the Jud- 


gainſt the Heir upon an Obligation of the Anceſtor, in which he ee 


| p was only 2 
only as Tertenant. Palm. 419. Paſch. 1 Car. B. R. Bower v. River. Acres, and 
; | 2 all the 


Court agreed that the Plaintiff ſhould have Judgment of the Moiety of two Acres only notwith- 


ſtanding this falſe Plea. —— Jo. 87. S. C. held accordingly.—Poph. 153. S. C. held accord. 
S. C. cited Cro, C. 296. as held accordingly, becauſe he is charged only as Heir and 


Tertenant. 


| 18. A, ſeiſed of Lands. acknowledges a Recognizance to B. in the Three Jud- 
Chancery, and afterwards ſe//s the Lands to C. and dies. B. ſued a 88 G 
Sire Fac. againſt C. Tertenant and the Heir of A. To which C. pleads 8 


that A. was not ſeiſed ot the Lands at the Time of the Acknow jj no Return 
ment of the Recognizance; And it was found by the Jury for the #5 to the 


Plaintiff, upon which C. moves to arreſt Judgment; For that, chat leit, but 
the Sheriff had returned the Tertenant only, and not the Heir. Upon Croke held 


which Judgment was ftaid until the Sheriff had made an Alias Re- it well, be- 
turn, and returned the Heir as well as the Tertenant, and then Judgment cauſe the 
was given for the Plaintifl. The Plaintiff himſelf ſhew'd the very Caſe Defendant 


| | havi | 
to me, Noy 154. Evers v. Teynton. be and 
| | 2 Verdi 
againſt him, this is aided by the Statute of ſeofails; whereupon another Scire Facias iſſued ad in- 
formandum Curiam whether there was an Heir; and thereupon the Sheriff returned that there was 
an Heir, but did not ſay he was ſummoned; and though the Return had been better it it had been 
found who was Heir, and that he was ſummoned, or that there was no Heir within the County, 
et the Miſ-rerurn, or inſufficient Return, is only a Diſcontinuance, and is aided by the Statute of 
Jeofails, and Judgment for the Plaintift. Cro. Car. 295, & 312. pl. 4. Paſch. 9 Car. B. K. Eyres 
v. Taunton, S. C.<——ſo, 319. pl. I. Eyres v. Cowly. S. C. all the Juſtices held that the Heir 


ought to be charged as Tertenant, and when the Sheriff returned that there were Tertenants, it 


Mall be intended that the Heir had not any Heir who has pop Land by Deſcent, but howſoever 
when the Tertenant returned did not take Exception to this Return but pleaded over, and they 


were at Iſſue, and this was found igainſt him, this is a waiver of this Exception, or at leaſt is made 


good by the Statute of Jeofails, and ſo Judgment for the Plaintiff. 


19. Judgment in Debr is had again two, and one dien, and the Lev, 30. 
Plaintiff brings a Scire Facias againſt the Survivor, and recites the Smart v. 
Death of the other, and prays Execution againſt the Survivor; The £4\un, S. C. 


| Defendant pleads, rbat he which died bad an Heir, who is in full Life, byte S. 


and demands judgment if Execution &c. Plaintiff demurs, Wind- tate which 


| ham J. faid, the Books of 1 E. 3. 13. 8 41. and 3 E. 3. rt. pl. 41. gives the 


are direct in the Point, and the Reaſon why this Execution ſhall be ery I n 
againſt the Survivor is, becauſe the Plaintiff may take a Freri ' Facias if he on ths 
he will, ann perhaps he will no charge the Land. Twiſden ot the charge the 
fame Opinion; And if upon this Scire Facias the Plaintiff takes an Linds and 
Elegit, the Defendant may have an Audita Querela ; or zdly, he may mg n= 
ſuggeſt this Matter upon the Return of che Elegit, and have @ Super- yet it is at 
ſedeas. And 1 was given for the Plaintiff Niſi &c. Raym. his Election 


26, 27). Mich. 13 Car. 2. Edfar v. Smart. . 

5 Sk e N NO WMONRGs. © + 
nalty only; but if he will take Execution upon the Lien Real the Charge ought to be cqually a- 
gainſt both, and Scire Facias againſt both. Keb. 123. 8 C. adjudged, and held that by 


| Uaking Advantage of the Perfonal Lien he had - waived the Benefit againſt the Heir by Elegit. 


20. The Defendant pleaded a Joint Fudgment againſt the Teſtatar, S. C cited 
and H. who is now alive and that he had not aſſets beyond the ſaid WG - 
— to ſatisfy. The Plaintiff demurr'd, and adjudged for rhe OR Sopers 
Dett t, becauſe the Lien ſurvives, and the Executor not ee as adjudged. 


— — a. 


— 


— 


© 


Execution. 


20 


2 Show, 
42. pl. 29, 


S. C. Paſch. 


31. Car. 2. 
B. R. ſays 
that the 
Plea in a- 
batement 
in 5 E. 4. 
139 was 
at the Niſi 


Prius before 
the juſtices 


there atter 


a former 


Plea in 


Raym. 153. Paſch. 18 Car. 2. B. R. Harvey's Caſe (Executor of 
Harvey.) 


21. In Scire Facias againſt Tertenants to have Execution of Lands 
ot which B. was ſeiſed at the Time of the Judgment given againſt 
him, they pray Fudgment of the Writ, becanſe F. F. had Lands (parti- 
cularly mention d) which were B's at the Time of the Fudgment, and 
that F. S. was not ſuminoned or returned Tenant Sc. The Plaintiff re- 
plied, that] S. non eſt nec fuit 'Tenens &c. et hoc petit quod inquira- 


tur &c. and thereupon the Defendants demur ; Whereupon peremptory 


Judgment was prayed for the Plaintiff, becauſe this is a Judicial Wrir 
given by the Statute of Weſtm. 2. and cited 43 E. 3. 3. & 2 E. 4. 
10 & 5 E. 4. 139. Bur per Cur. peremptory Judgment ought not to 
be given, and Reſpondeas Onufter was awarded. 2 Jo. 122. Hill, 30 
Car. 2. B. R. Collop v. Brandlin. Oy 5 


Bar, and ſo difters from the principal Cafe, 


S. C. cited 

2 Lutw. 

1268. Hill. 
2 & 2 Jac. 2 


in Caſe of 


Corbet v. 
Id. Car- 


lingkord, 


which was t 


22. After Judgment for the Plaintiff In Fjefment the Defendant 
died. J. S. a Stranger entered. The Plaintiff brought a Scire Facias 
againſt the Executors of the Defendant and J. S. and adjudged per tot. 
Cur. without Arguments that the Scire well lies againſt the Execu- 
tors and J. & who had entred. 3 Lev. 100. Paſch. 34 Car. 2. C. B. 
Cook v. Cook. 55 VkFn; 


hus, Scire Facias upon a Judgment in Eſectment for the Plaintiff was brought againſt cer 


tain Perſons who entered into the Lands after the Death of the Defendant in Ejectment, and the 
Plaintiff demanded Execution of the Term againſt, them; The Defendants. demurred, but judg- 
ment was given for the Plaintiff, 2 Lutw. 1267. Hill, 2 & 3 Jac. Corbet v. Ld, Carlingford. 


nold v. 


25. 22 & 23 Cor. 2 cap. 2. which is a perpetuating AR of the 16 & 17 
Car. 2. cap. 5. does not extend to the not warning in all the Ter- 


' tenants in a Scire Facias &c. But that when an Extent is executed, and 

the Tertenant brings an Audita .Yuerela, he ſhall not drive the Plain- 
tiff ro extend a new, but the Extent ſhall ſtand, and he ſhall have Cons 
_ tribution againſt the Reſt. Per ror, Cur. 2 Vent. 105. Mich. 1 W. 


& M. C. B. Prynne v. Slaughter. 


24. On Error to Reverſe a Common Recovery there muſt be Sci, Fa. 


againſt the Tertenants. Carth. 111. Paſch. 2 W. & M. in B. R. 


E. ot Pembroke's Caſe. } WE} 
25. Where the Fudgment is joint againſt two, and one of thew dies be- 


fore Execution, the Scire Facias ought to be joint againſt both, And Holt 


Ch. J. ſaid, this was a judicial Writ, and might be framed upon the 
ſubject Matter, and the Form he propoſed was thus, viz. That the 
Writ ſhould be againſt J. H. to ſhew Cauſe why: the Plaintiff ſhould 
not have Execution againſt him de Bonis & Catallis, and of the Moiery. 
of his Lands, and againſt the Heir and Tertenants of B. H. to ſhew 


Cauſe why (the Plaintiff) ſhould not have Execution of the Moiety of 

the Lands of the ſaid B. H. without mentioning any Goods; quod 

nota, Carth. 105. 107, Hill. 2 & 3 W. & M. in B. R. Panton v. 
Tertenants of Hall. 3 De 45 


26. Where a Judgment is had againſt one who dies before Execution 


a Scire Facias will act lie againſt his Heir and Tertenants till a Nihil is 
return d againſt his Executor. Arg. Carth. 107. cites ſeveral Vear- 


Owen leaves Books to that Purpoſe; But cites D. 207, Reg. Jud. 57. b. contra. 


it a Quære 
if it is at 


the Liberty and Election of the Plaintiff. Sec Smart v. Edſan ſupra. pl. 19. 


1 Lev. 30. 


3 


227. Several 


Execution. 21 
25. Several Tertenants in ſeveral Counties, Yeire Facias againſt che 
Tertenants in one County only, one Tertenant in another County dies, TOs 
and this aſſigned for Error. It is erroneous, and per Cur. one inay 


be ſummoned by a Rent liable to the Judgment, and the Summons to he 
upon the Land. Cumb. 185. 1 3 W. & M. in B. R. Blake 


v. Gell. | | 
28. On Error to reverſe a Fine Scire Facias muſt go againſt the Ter- So to reverſe 


87 as * e ee 
. TION 339. pl. 4. Hill. 6 W. 3. B. R. Ne . 


Carth. 111. Paſch. 2 W. & M. in B. R. E. of Pembroke's Caſe. 


29. Where one undertałes to name Tertenants in the Scire Facias he 
ſhould name them all otherwiſe where the Scire Facias is general to 
the Jertenants. Per Holt cites 2 Cro. 507 Michel v. Crott. 3 Cro. 
540. Holland v. Dantzey. Cumb. 282. Trin. 6 W. & M. in B. R. 
Berisford v. Cole. N z DEF 112 
30. In a Scire Facias againſt Tertenants one of them begins his Plea. 
in Bar Quod Executionem habere non deber, and concludes in Abatement, 
Holt Ch. J. faid, Actio non affirms the Writ, fo that he cannot plead 
in Abatement atterwards, and cites 36 H. 6. 18. Judgment was Quod 
Ref * Ouſter, Comb. 282. Trin. 6 W. & M. in B. R. Beristord 
JJ 2 gt 
31. In Error to reverſe a Fine, though in ſtrictneſs of Law a Scire 
Facias being returned againſt the Conuſees is ſufficient ; yet for fear of Pur- 
chaſors, and in favour of them, there ſhall be a Scire Facias againſt the 
Tertenants. 2 Salk. 598. pl. 2. Hill. 6 W. 3, B. R. Tully's Caſe. 
32. Fudgment againſt ſeveral Defendants, and a Capias and & Cepi 
Corpus returned as to one; then another of the Defendants dies, and he 
that was in Execution efcaped, and a Scire Facias againſt the Survivor, 
the Zerrenants of the Deceaſed, arid him that had eſcaped; and per Cur. 
it may well be; bur firſt the Scire Facias ought to ſuggeſt that he had 

eſcaped ; and ſecondly it ought to be de Terris et Tenementis of the Ter- 
tenants of the Deceaſed, and de Terris et Tenementis et Bonis et Catal- 
lis of the Survivors. 12 Mod, 254 Mich, 10 W. 3. Anon. 

33. Notice muſt be given upon 2 Cite Fieri Inquiry; Per Cur. where 
Fuagment in Ijedtmenut was more than a Tear's ſtanding, it was formerly 
the Practice net to fue out a Scire Facias, but on Debate the Matter 
. Was otherwiſe ſettled ; and ſo it was in the Caſes of Philips and Biron, 
and Copley v. Delony, and Crawley v. Heyward. 8 Mod. 366. Paſch, 

11 Geo, en Late ward. HEE mh pvc e 4 
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. 4. 2) By whom Scire Facias may be brought. 


1. CCIRE Facias lies not but for him that is Party or Privy. Arg. 
| 1 Ow. 3. Paſch. 26 Eliz. in Caſe of Beverly v. Arch-bithop of 
Canterbury. 330.0 te TO = 
2. T. B. recovered in a Ouare Impedit, and before he had Execution, 
he was outlawed. The Gieen brought a Scire Facias to execute rhe 
Judgment; It was reſolved that the Scire Facias to execute the Judg- 
ment was well brought, and that the Queen had Privity enough to 
ſue Execution of the judgment, becauſe the Thing as it was in the 
Plaintiff is in the Queen, and it is à choſe en Action, and therefore it 
cannot be a Thing in Poſſeſſion in the Queen, and ſo ſhe is not to preſent, 
but is to proſecute the Execution of the Fudgment, Mo, 241. pl. 375. 
Mich. 29 Eliz, Beverley's 8 


"A Too 


” . 8 — 
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Execution. 


Brownl. 93. 


S. C. but 
no Judg- 
ment —— 


Noy 121. 


S. C adjudg- 


us. 


3. Two recovered in Debt, and before Execution one of them died ; it 
Execution is ſued in both their Names it is no Error ; ; and per tot. Cur. 
the Survivor may have Execution without a Scire Facias, becauſe he 
is Privy and Party ro the Judgment and vouch'd 21 E. 3. Noy. 
150. Anon. 

4. It lies for ſucceeding Preſident of the College of Phy/icians for a Debt 
recovered by him againſt one for practiſing Phylick in London, not being 


licenſed. Cro, . 159. pl. 13. Paſch, 5 Jac. B. R. Dr. Atkins v. 
Gardiner. 


ed per tot. Cue, 


4 Bowl. 
144. S. C. 
argued, fed 
ad;ornatur. 


5. Executor 75 ir nin? Fitate or till the Daughter ſhould be 214 ried, 
wt then the Executorthi p to ceaſe, and the Daughters to be Executors 
65 Judgment on a Bond made to the Teſtator. — Alter which the 

Daughters married the Plaintiffs.— The Daughters ſhall have this 


Judgment as Executors, for they are in Privity and in by the Teſtator, 


and not like an Adminiſtrator who is in by the Ordinary after the 


Death of the Executor. Owen. 134. Mich. 9 Jac. C. B. * 


| * Fol. 901. 


and James v. Lawrence. 


— 


(8. a) The Goods of whom may be pat in Execution. 


1. | F a Man recover Damages againſt a Corporation he ſhall not 
have Execution of the Goods of the Singular Men in 4 


natural Capacity vut of The pee of the Corporation, 8. 6 


1. 19 . 6. 64 b. 20 . 9. 26 H. 6. Execution 128. 
2 So if A Corporation be fin'd this ſhall be levied of the Goods 
or NE; Corporation, andnot of the Ooods of every particular Man. 
36, . 
* Tf two have Goods jointh, and the one is condemn'd in Damages 
and dies before Execution ; there no Execution ſhall be of thoſe Goods, 
by Reaſon of the Survivor; Per Chauntrel arguendo in a Replevin, 


Br, Execution, pl. 116. cites 7 H. 6. 2. 


Sheriff on a Levari Facias; For they are the Iſſues ot the Land; Held 
l per Cur. 1. Salk 39g. Hill. 9 W. 3. B. N Arten v. ole | 


4. It was ſaid by Tanfield Ch. B. that a Collector of a Fifteenth may vy 


all the Tax within one Townſhip «pon the Goods of one Inhabitant only 
if he will, and that Inhabitant ſhall have Aid of the Court ro make | 


each other Inhabicant ro be contributory ; which was granted by the 
Court; Bromley being ablenc. Lane 65, Trin. 7 Jae. ia the Exche- 


quer. Fa 


5. Ita Sum of Money be to be 3 upon a Corporation, 1 It may be levied 


t pon the Mayor or Chiet Magiſtrate, or upon any Perſon being a Mem- 
Der e Corprration Per Roll Ch. J. This was ſpoken in the Cale ot 


the Town ot Colcheſter in Eſſex, Nota Sty. 367. Hill. 1652. 
6. The Beaſts of a Stranger Levant and Couchant may be taken by the 


Execution. ** 


Execution, pl. 98. cites 6 E. 4. 4. | | 5 
But per Jillingworth, ic a Man condemn'd in Debt or Damages is after convicted of -a Felony, 
and has his Clergy, and is committed to the Orcinary, the Plaintift ſhall not have Execution of his 


| Ditcharge ot Execution of the Body. Br. Lxecution, pl. 151 cites 


Ibid. 


(T. a) What Thing will Diſcharge a Man out of 


[ Attainder, Outlaury c. 


. T Fa Man in Execution for Debt at the Sair of J, S. be attaine A Man wa 
ot Felony, and after parconed, this ſhall not dilcharge him "uy A. 
out of Execution. P. 10 Car. B. R. per Cur. Chappe/'s Caſe; fin, and 


| | | | Cafpias iſſued 5 
pro Fine Regis, by which he was taken and committed to Priſon, and after he was outlawed of Felony, 


and after the King pardoned him of all Felonies, and after.the Plaintift in Re. diſſeiſin came and prayed 


that he may remain for his Execution; Per Fairfax, the Execution is gore by the Intereſt of the 


King, which he had in the Body by the Felony of him pending, and Execution once. extinct 


cannot ſurvive ; quod Brian conceſſit Fut per Littleton, the Execution is not extinct, but ſuſ- 


pended, and the Felony is the Act of the Defendant himſelf, which ſhall not exclude the Plaintiff; 
and after it was awarded that he ſhould remain in Priſon, till he had made Gree to the Party, Br. 


Body , quod Choke and Markham conceſſit; Quære, when he has made his Purgation, and is at 
Large. Br. Execution, pl 98. cites 6 E. 4 4.— Mo. 553. Ball v. Truflell. S. P. 
2 And. 38. Baniſter v. Truſſell. accordingly. — 3 Inſt. 215. — | 
Sid. 159. The King v. _—_ and Andrews.-——- Cro. E. 164. pl. i. Mich. 31 & 32 Eliz. in 
Scacc. Ognel v. Paſton. 8 P. reſolv'd accordingly. — Mo. 274. 276, pl 428. Ugnell v. 
Paſton. S. C. & S. P. refolv'd, ——— 2 Le. $4. pl 112. S. C. & S. P. — Mo. 753. pl. 1036. 


1 


cCites he Earl of Northampton's Caſe, who after his Pardon was compell'd to pay his Debts. 


2. Audita Onerela upon Execution ſned upon Statute- Merchant, where 
the Conuſor had a Deſeaſance by Indenture upon Repayment of 20 l. and had 
Ven. Fa. and Superſedeas, and at the Day the Conuſee appeared, and the 
other pleaded the Indenture and tendered the 201. The Connſce imparled, 
and in the mean Time the Conuſor was outlawed, which was ſhewn by -:: 
Skip. and prayed Writ to ſeiſe his Land and Goods; and therefore it 
ſeems to be Outlawry of Felewy ; For otherwiſe the King cannot 
ſeiſe the Land for which becauſe now the Conuſor cannot purſue his Suit | 
nor tender ut ſupra; by which Execution was awarded to the Connuſee in 

C. B. where the Outlawry was, in B. R. by which Hareſon came into 
B. R. and there ſhewed the Record of Outlawry; by which Thorp © © 
Juſtice commanded the Marthal, who had the Body of the Conuſor 

in Ward upon the Outlawry, that he ſhould not permit him to go in 


2. . 


Pain of 20 l. and bid the Conuſee to ſue Writ of the Chancery ro us 
containing this Matter, fo that we may hate expreſs Warrant, and it 
the King pardons him, he ſhall remain tor this Cauſe; and ſo note that 
the Execution was in C. B. and the Outlawry in B. R. Br. Execution, 
pl 65. cites 24 E. 3. 45; FEES ee ET ao” 


3. If the Plaintiff brings Debt upon Eſcape againſt a Gaoler, this is a 
4 Per Frowike, he who is taken by Ca. Sa. and pays the Money 
in Court, ſhall be diſcharged; & concordat ur ſupra ot the Eſcape, 


5. Note per Cur. in B. R. a Man is ix Execution in C. B. and the 
Record with the Body is removed into B. R,. by Writ of Error, the Party 
hall find Surety by Recognizance to ſatis) Ec. if the Judgment be affirm- 
ed, and to ſue "with Ff{cti;, there the Eody is diſcharged of rhe Exe- 
Cution unleſs he will reader him/elf to Priſon in Diſcharge of the — 
5 


Noy 1. Haſtings v. Blake.—— 
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24 | Execution. 

— CO — — — 
and otherwiſe the Recoveror is put to ſue the Recognizance. B. Exe- 
cution, pl. 152 cites 16 H. J. 2. 

6. A Perſon in Execution for Debt was convifed of Felony and ef- 
caped ; the Sheriff is anſwerable for the Debt, and ſuch Felon is retpon- 
ſible to every Action till he is executed in Fact. Savil. 63. pl. 13g. 
Paſch, 26 Eliz. Ognell v. Martin and Webb. | 

n. Judgment was given againſt one in Debt, and the Defendant ſuf- 
fered himſelt to be ouf!awed in Felony to the Intent to detraud his Cre. 
ditor, and atter purchaſed Pardon, and had Reſtitutlon, and the Plaintiff 
ſued Execution and had it tor Fraud apparent. D. 245. b. pl. 65. Marg. 

cites 30 Eliz. Beverley's Caſe. | C 
Defendant 8. Priſoner in Execution eſcapes with the Permiſſion of the Gaoler. 
reta ken a- Per Cur. the Execution is utterly gone and extinguithed, and the Plain- 
w I. tiff at whoſe Suit he was taken in Execution ſhall never reſort to him 
of the who eſcapes, but fhall hold himſelf to the Goaler for his, Remedy, 2 
Sheriff is Le. 119. pl. 162. Mich. 29 & 30 Eliz. B. R. Phillips v Stone. 
in Execu- | | | 

tion for the Party if he will, and it ſhall not corclude the Party to ihforce him to take his Remed: 


againſt rhe Sheriff. Cro. E. 535. pl. 10. Paſch. 39 Eliz. B. R. cites it as adjudged in Caſe of Sympſon * 
Boy ton. 8 1 | — eh | 


Cro. E 519. 9. A Man being attainted of Felony was taken in Ekechrlod a ihe 
S. C.cired Suit ot a Common Perſon, and eſcaped out of Priſon, and an action of 
| 83 in Eſcape was brought againſt the Sheriffs ot London, and a Recovery 
Scheck that againſt them. Ow, 69. in Truſſel's Caſe, 32 Eliz. cites it as Crott's 
an Action Caſe C. B. | | ED | - 
of Debt on . FV 5 1 | 
the Eſcape was maintainahle, which proves that he might be taken in Execution during the Attain- 
der. But the Reporter adds a Quærez it it were not adjudged, becauſe he being in the Cuſtody at- 
ter the Pardon ſhould then be ſaid to be in Execution for the Party. | | EE | 


againſt the nefit. zdly, They 1 | 
8 of their being pardoned. Note, that this Judgment was much againſt 

hs be I» the Opinion of Walmeſly, who ſaid it in vain to put any Man to 
ſhould an- anſwer in an Action Real or Perſonal, who hath in Truth nothing ro 


the Plaintiſt in the Interim to have him in Execution.——S. C. cited by e ay 145. 
| ule he was 


| indebted to many Perſons, and to HR himſelf from his Creditors he intended to have a Pardon 


cution,—— Bur Cie. E. 1 pl. 5. Hill. 33 Eliz. B. R. Truſſel's Caſe it was reiolved, that be 
mond be diſchar ed out of Execution; For being a Perſon attainted of Felony the Queen hath 


II. A. was indiffed of Robbery, and after was pardoned and diſcharg- 
ed of the Felony, and notwithſtanding he was detained in Priſon for 
ers due before. D. 245. b. pl. 65. Marg. cites 16 Jac. Arkinſon's 


ies 


A. agrees, and delivers the Obligation Accordingly ; this is a good 


— — — n 
Execution. 
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12. Execution is diſcharged by Plaintiff's agreeing to Bacher, 26s E'cape of 
ing at large. Hetl 79. Hill. 3 Car. C. B. Wiggons v. Darcy, per Ri- de by 


| 5 Conſent of 
chardſon J. but Harvey J. e contra. & Sheriff does 


but the other may be taken in Execution. Cro. E. 4:8. pl. 9. Trin. 38 Eliz. B. R. Blofields Cats, 


ro. E. 555. pl. 16. Paſch. 39 Eliz. B. R. Blomfield v. Roſwick S P. 


13. Releaſe to one where 2 are in Execution for the ſame Debt is a 
Difcharge of the other. Hetl. 79. Hill. 3 Car. C. B. in Caſe of 
Wiggons v. Darcy. Per Richardſon |. _ 
14. Perſons Attaimed ſhall antwer tor Debt; Per Cur. Mich. 15 Car. 
2. B. R. Sid 160. The King v. Sir Charles Stanley, cites Co. Ear. 
246. b. 248. a. 3 Inſt 215. Noy 1. Br. Execution, 98. 

15. A Perſon commited lor a Miſdeineanor thall not be charged in 
Execution without Leave of the Court at the Suit of any Party, Sid, 
154. Hill. 15 Car. 2. B R. Sir John Jackſon's Caſe. 

16. A Perſon indicted and convicted of friking in Neſtminſter-Hall 
was afterwards pardoned ; but the Court on allowing the Pardon, 


would not diſcharge him of Civil Pleas entered in the Marſhalſea a- 


geinſt him. Sid. 211. pl. 8. Trin. 16 Car, 2. B. R. The King v. 
Bockman. Eo 55 £ e EL | 
17. Priſoner going at large by Conſent of the Plaæintiſt is a Diſcharge So it there 
of the Execution, and it he be retaken an Audita Quer', lies. Sty. de Judg- 
117. Trin. 24 Car. Walker v. Alder. e ee een pes 


in Execution, and he is afterwards ſet at large by the Plaintiff's Conſent ; if either of other 2 be 
afrerwards taken in Execution upon the ſame [uigment he may have an Audita Quer* but he cannoc 
be relieved on a Moticn in Court, though grounded on an Affidavit; Per Roll Chict J. Sty. 359. 
Trin. 24 Car. Price v Goodrick, | | | 
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: (U. a) | Aſter Execution. 
In what Caſes Execution may be after Execution, 


1. IF a Man be condemned for a Fine to the King, and Damages to 

I che Party in an Action where Capias lies in the Original, and 

he ts taken by Capias pro Fine at the Suit of the King, and after 

luſtered to eſcape, pet the Party at whole Suit the Recovery was, 

may have Execution by Fieri Factas or Elegit, though he may, 

it he will, make this an Eſcape to him, and charge the Sherilk, for 

he was in Execution to him at his Election, 18 Þ, 6. 9. 
2. If A. be chargeable to the King tor 271. for an Amerciament, far Lane 74. 
uhich Procels iſſues out of the Exchequer to the Sheriff co levy it, and 8. © and 
the Under⸗Sheriff comes to A. upon another Dccaſion, and A. 1 s (ur. tar 

to him, You owe 30 l. by Bond, I pray pay me; to which che Under- this was a 
„Sheriff ſays, You owe me 271, for an Amercement, which J ought good Levy 


to leby by Proceſs which J have, and it you will give me my Bond of the ſaid * - 


Amerce- 


Iwill diicharge you ot your Amercemenr, and pay you 31. to Which gent. 


Execution, and the Amercement well levied in Law, lo that A. 

_ Hail not be charged again by the King but the Sherilt, M. 8 Ja. 
in the Exchequer adjudged, Daniel Norion's Caſe, 

3 Ika Man be taken by a Capias ad Sarisfaciendum, he is preſently 
in Execution upon the Arreſt before the Day of Return of the Writ. 
Oubttatur Kellway. 12 D. 7. 2. b. | | 8 | —_ 
2 A After 


gainſt 5, aud 
one is taken 
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fays Quzre and after eſcapes, and then the Sheriff dies 
lerveas Halnſt him, becauſe otherwiſe the Plaintiff is without Remedy, 


Judged, 


— 


Execution. 


see (U. a 2) After Eſcape. 


S. P. Brook 4. Tf a Man taken in Execution h a Capias be put in Priſon, 
a new Capias lies a- 


other Exe- 41 All. 15. adzudged. 3 

curion to | ; 5 TH Jo 5 th . | 

to the Party. Becauſe he has no Remedy againſt the Sheriff who is dead. Br. Execution, pl. 86. 
cites 8. C. | | | | 


cee Audi- 5. Tf a Man in Execution eſcapes, attd the Sheriff makes freſh 


OD Suit after him, and after takes him again, though it be a long Time 
S. GF * atter, pet he ſhall be ſaid in Execution again, becauſe he ſhall not 
 _____ take Advantage of his own Wrong. 3 Rep, 52. Riageway. Re- 
dolbed. Dubtitatur 12Þ, 7. Ke/bway 2. b. 

* Cro.C. 6. So if à Man upon a Capias ad Satistaciendum be taken in Exe⸗ 


240 pl. 24. cütiön, and atter reſcues himſelf from the Sheriff and eſcapes, the 


1 8 = Plaintiff may have a new Capias againſt him, and take him again, 
"4g The firſt Writ not being returned. ÞÞ, 8 Cat. B. R. between Sir Ro- 
+ See tir. bert * Mounſon and Clayton ADjUDReD per Cur. upon a Scire Facias 


 Audira Que- after the Bear, becauſe he ſhall not take Advantage of his own 
„ 0). Wrong. Intratur Trin. „Car. Rot. 1343. Þ. 7 Ja. B. agreed 


"2 Br. Fxe. ber Cur. between Rodford and Hopkins, 3 Rep. 52. b. f Ridgeway's 

gee pl. Caſe. + Contra 14 . J. 1. per Cur, Contra |] 41 Aff, 15. 
58. cites _ | N PE i | | 

S. C accordingly, that the Party ſhall not have other Executjon nor other Remedy but Action a- 

gainſt the Gaolel, and yet after the Eſcape the Gaoler may re-take him, though he was our of View; 
nod nota. Ty oe OR : ro 2 8 

, + Br. Execution, pl. $6. cites 8. C 


. $© in the ſaid Caſe, if the Sheriff had returned the Writ and the 
| Reſcue, the 2 might have a new Capias againſt him kor the 
Can aforelaty, D. 8 Car. B. R. per Cut. agreed in the ſaid 
s. Tf A. be in Execution at the Suit of B. and eſcapes with the 
Fol. 992. Aſſent of the Sheriff, and after che Sheriff retakes him, and keeps 
SY [him] in Priſon, he ſhall be in Execution to B. becauſe though B. 


Execution, MAP bring an Action againſt the Sheriff for this voluntary Eſcape, 


pl. 151. cites t it is at his Election; for the Party in Erecution by hts own 
13H 7 Prong ſhall not put B. to his Action agatnſt the Sheriff againſt 
Per Keble, hig Mill, and it may be that the Sheriff is not able to give him Re- 


which was 


agreed per COMPence. Dill, 10 Car. B. between“ Trevillian and the Lord Ro- 
Frowike. berts, Rot. 1622. Where an Audita Querela was brought upon this 


Surmiſe, and Jſſue taken upon the voluntary Efcape, and tound 


| 1 „fur the Jlaintiff, and yet adjudged in Arreſt of Judgment againſt 


re 


(D) . the Plaintiff, Contra Hobart's Reports 273. Viſcount of Efſex's 


65.0 _ Caſe. 


9. Ika Man in Execution in the County of Devon eſcapes into the 
County of Somerſet, where he is taken in Execution, and after the 
Sheriff of Devon, upon freſh Suit, finds him in Priſon in Somerſet, 
Quere, pow he may charge the Sheriff of Somerſet with the firſt 
Execution, or put the Party in Execution, inaſmuch as he can⸗ 
not retake him. : 1 8 


— 


% 9 „ 


J Jy. 


See (U. a. 3) 
See Statute. 


Merchant 
&c. (T) 


10. Tf a Man be impriſoned for a Fine to the King, and after there Br. Execu- 


After Execution. 


tis Agreement between the Priſoner and the Plaintiff, and the 2 5 Ge“. 


Plaintiff ſuffers him to go at large after the Fine paid upon Recogni- — 1 : 


zance made for the Duty to the Plainciff, if the Defendant does not And it was 
pay the Duty, the Plaintiff may ſue Execution upon the Conyemy nie that |, 
nation, or upon the Kecognizance, at his lealure, tor he was | Prien 
not in Execution at his Suit at his Election. 21 E. 4. 67. b. for a Fine 
was not an Execution to the * og 2 


11. Tf a Man recovers Debt againſt B. who is after taken upon a Cro E 850. 
Capias Utlagatum within the Year and put in Priſon, though he be in $7 * 
Execution prima facie, per the Party map elect that he ſhall not peid accord 
be in Execution by fhis tor him, and fo have a new Execution by ingly by 
 Captas, though Sheriff ſuffers him to eſcape upon the Capias Ur- Popham 
lagatum, for he ncver was in Execution by this at his Election. be 3 
M. 43 & 44 Eltz. B. B. between Saw and Cuttereſſe will prove doubted. , 
this. Contra H, ) Ja. B. admitted Curia. Ms, 
12. If a Pan in Execution at the Suit ot the Party ſues a Writ of g. Execu- 
Error, and finds Bail with Recognizance to ſue wich Ettect, ff the tion, pl. 104. 
Judgment be affirmed the Plaintiff ſhall not have further Execu- cites + Su Wh 
tion, becauſe he had Execution before, but he muſt ſue Execution“ rang. 
ypon the Recognizance. 21 E. 4. 67. b. FI 
13. Jfa Man in Execution ſues a Scire Facias upon a Deed, and 
the Party lets him out by Recognizance, tf it be tound not the Deed 

of him who recovered, he cannot have Execution but upon the Re- 

_ conan. 1 S$S2469k HH 8 
14. Ik a Sheriff levies Goods by Force of u Fieri Facias, and Does Adjudg'd 
not deliver them to the Party, nor returns his Writ, the glance map per; Julti- a 

have new Fieri Facias, becauſe a Record ſhall not be avoided by edler n 

a naked Matter in Fact. 1. 7 Ja. B. Warburton fatd it was barrd vy 

_ adjtidgedÞ. 1 Ja. B. per Cur. gen n 
tion, an 


Debt lies againſt the Adminiſtrator of the Sheriff, Jo. 430. Perkinſon v. Gilikord. —— Mar. 3 
| In a Scire Facias againſt the Defendant upon the Judgment Defendant may plead this Matter, and 
the Plain: iſt muſt take his Remedy againſt the $heriff, whoſe Sale of Defendant's Goods is good and 
cannot be defeated. Golsb. 190. Foe v. Balton. Ss 1580 3 | wy 

Debt of 101. the P. aintiſt counted that he recovered againſt rhe Defendant in Special Affiſe 101 
in Damages be fore theſe ſuſtices; the Defendant ſaid, Thar within the Year he ſued Fieri Facias. 
to the Sheriff, by which he levied ir, and paid it to the Plaintiff; Judgment i Actio, and the Pay- 
ment over to the Plaintiff was ot little Regard, but only the levying by the Sheriff, and Hill and 
Hank. held the Piea no Plea, and that the Defendant ſhall anſwer it to the Plaintiff, and ſhall have 
his Remedy againſt the Sheriff. Bur Thirne was ſtrongly againſt ir, and that the Debt is of Re- 
cord, and by the Fieri Facias it is levied of Record by Office of Authority, and whether he pays it 
over to the Plaintiff, or ſends it into Court as he ought, or not, is no Default in the Defendant ; 
and that the levying was good, for the Deferdant cannot compel the Sheriff to ſend it into Court, 
nor deliver it fo the Plaintiff, and therefore no Default in him, and he excuſed; which Brook ſays 
is the beſt Opinion, and the Reporter according'y. And after the Parties agreed; and the Writ was 
Quod denerios ill“ habeas hie in Cur.. tali die &c. Er ſi fir Coram Juſticiar* Aſſiſe, tunc denarios 
illos habeas ad proximam Seffion” &c. Br. Execution, pl. 35. cites 11 H. 4. 58. —— And ſee 
26 H. 6 25 tit. And Book of Entries 170. That it is admitted for a good Plea in Scire 
Facias, and iſſue taken thereapon ; and the Plaintiff may have Account upon it againſt rhe Sheriff 
who levicd it, and did niot deliver it to the Court nor to the Plaintiff, as it ſeems there. Ibid. 


Is. Ia Man before he is in Execution finds Bail upon a Writ of Er Execu- 
——— and after the Judgment is affirmed, the Plaintiff may have 70" Loud IT 
Action upon the Recogmizance, or have Execution upon the Ne- 8 C accord 


» 
" . . 
- — '4 1 . —_—— —— FRY e 


28 Execution. 


n 


16. If a Man in Execution upon a Statute Staple or Merchant, ſues 
| an Audita Querela, Ant upon this finds Bail, and after does not pro- 
4 ſecute, or is adjudged againſt him, it ſeems by the Statute 11 0. 6. 
SAL) Cap. 5. that he may be taken in Execution again. 
Fol. 903- 17. Jt a Man in Execution be bailed by the Court, yet he may be 
a after taken mn Erecution agam. ID. 13 Ja. B. K. per Cooke. 
13. I A. recovers againft B. an Execution de Bonis Teſtatoris fi 
non de Bonis. Propriis, und the Sheriff upon a Fieri Facias levies the 
Money, and after upon another Fieri Facias Directed to him returns 2 
 Devaitayir, und (pon this a Scire Facias 18 granted againſt B. to 
 thew Caule #c. B. may diſcharge himſelf! from this Devaſtavie by 
Tr. 11 Car. B. N. levied the Money upon the firſt Fiert Facias. 
Plea that the Sheriff per Cur, between Middleton and Potvel. 


19. If a Man impriſoned upon a Capias pro Fine ſttes a Wrir of Er- | 
ror, and upon this ts bound by Recognizance to the Plaintiff ro WW 


proſecute it with Effect, and alſo if Judgment be affirmed that he 
will render himſelf to Priſon, this is à £00D Condition. 11 P. 7. 15. 


Sec (U. a. 3) Aſter Delivery by Parliament. 


20. Tf the Defendant in an Account be adjudged to Account, and 
after committed to Priſon by the Auditors far not making a perfect 
Account, and after he is delivered out of Priſon by the Privilege of 
Parliament, becauſe he is a Burgeſs of the Parliament, yer atter the 

Parliament ended he may be taken again by a ſpecial Writ, reciting 
the ſpecial Matter, and committed to the Priſon to remain there as 
he was before. Mich. 4 Ja. B. B. adjudged between Sr Thomas 


gerton and Brereton. 


See (U. a. 3) After Death in Execution. 
* Los 3 21. Ik a Man recbvers againſt two, and takes one in Execution, 
143. S. | 


105 C clied who dies in Execution, hg may after take the other in Execution; for he 
Cited 5 Rep. might before the Death have taken him alſo in Execution, and the 
86. b. —— Death cannot alter it. M. 4 Ja. B. R. between * Williams and Cure 
Cro. E. 851. zejs, per Fenner and Tanfield, 5 Rep. 89. P. 24 El. adjudged be- 
cites S. O tween + Jones and Williams. PP. 25 El. B. B. Rot. 429. between 
| Hawkin and Ardyn, if one be taken in Execution, and aſter the other be 
| ſued upon the ſame Obligation, and he pleads this in Bar, yet ad- 
iN > 1 judged upon Demurrer no Plea, ſciltcet, that the Death of the 
1 bother in Execution is no Satisfaction. Maſter Hodgſon an At- = 
14 8 EI yy = of B. BR. told me this, and gave the Mumber Roll of it 
12 „ CW Wobs =: Mates . 5 BE 
iq f If a Man 22. If a Man recovers againſt J. S. and takes him in Execution by 
. date 7 Capiag, and after J. S. dies in Execution, no new Execution lies 
14 1 | 8 Executors or Adminiſtrators. 33 H. 6. 48. 7 D. 6. 7. Tr. 


Aion of againſt AtC | 
'TreſpaG be. 13 Jd. B. per Curiam adjudged upon ſolemn Argument between 1/2 

boos, J N ter and Fackſon. See the fame Cale Hobart's Reports 82. and there 

O 


yer an 


RY ores Cites 85. between #i/liams and Curtoies Adjudged, Mich. 43 El. B. 
and has the R. between Shaw aud Cuttereſs, per Cur. Contra 5 Rep. 86. b. 

1 Party in Blamfield*s Caſe łeſolbed. 47 E. 3. Execution 41. 
= xecution | | oy, . 8588 | 
1 | dies in Priſon, he who recovered may ſue a Certiorari to the Juſtices to remove the Record into 
1 | B. R that the Juſtices there may award Execution as the Law requires in ſuch Caſe, And I think, 
1% | in that Caſe, that the Party ſhall have Execution by Elegir, or by Scire Facias ; for it ſeems nor to 
i | be reaſonable, that the Death of him who dies in. Priſon ſhould be. a Satisfaction to the Party. Ta- 
'F | men quære, for Fitzherbert ſays he doubts of it. F. N. B. 246. (B) r 
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5 


made out of the Court. 
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Cro J. 136. pl. 11. Mich. 4 Jac. B. R. Williams v. Cutteris. $. C Tanfield and Yelverton J. 
Cæteris abſentibus held that it was a good Bar, but ir being a new Caſe and nor formerly adjudget,; 
adjornatur. — — Ibid. 143. pl. 2. S. C. adjudg'd for the Defendant that the Plea is good, but 
Yelverton doubted. 


23. If Man recovers in Debt againſt J. S. and after outlaws him Cro. E 859, 
upon the Judgment, and after J. S. within the Year is taken by Ca- pl. 6.8. C. 
pias Utlagatum, and after J. S. dies in Priſon before any Prayer _ Pede 
made by the Recoveror that he ſhall be in Erecution at his Sit, 114 at it 
yet this is not any Satisfaction of the Oebt, but his Execurbrs was no: an 
or Adminiſtrators may be charged kor it; for he was in Execution Ex-cution 


by the taking upon the Captas Utlagatuin kor the 1Iarty prima ta- 8 


tie at the Election of the Party, but this ts only at his Election. M. withou: 


43 K 44 El. B. R. per Cur, between Shaw and Cuttereſs. n 
| | | rayer to 
have it ſo; But Gawdy donbred ; ' Judgment, for the Plaintiff Niſi &c. — 8 C. cited 5 Mod. 5 


201. and ſays Arg. that according to Gawdy's Opinion, and the Reſolution in Garnon's Caſe there 


have been ſubſequent Judgments that when the Party is taken on the Cap. Utlag. he ſhall be in 
Execution for the Plaintitt it he will, though his Body was never brought into Court, cites Bridgm, 


6. More v. Reynell, and Cro. J. 619. S. C. and Sid. 380. Buckland v. Kelland. 


See (U. a) 


(U. a. 2) After Eſcape. 5 1 580 Pl. 4., 


1. IF a Man be in Execution by his Body and Lands upon a Statute, 
it the Sheriff permit the Conuſor to go at Liberty, yet the Execu- 
tion of the Land is not diſcharged ; but it he go at large by the Con- 


ſent of the Conuſee, then the whole Execution is diſcharged, and the 
Conuſor ſhall have his Land again preſently ; Per Anderſon Ch. J. 
Le. 230. pl. 313. Paſch. 33 Eliz. C. B. Linacre's Caſe. 


2. In an Action for an Eſcape, the Queſtion was, whether the Plain- 
tiff may rake out a Ca. Sa, or Fi, Fa. againſt the Defendant, after 4 
voluntary Eſcape permitted by the Sheriff or the Gacler? The Court would 


not ſuffer it to be argued, becauſe it was lately ſettled that it was at 
the Plaintiffs Election to do either, which Judgment was affirmed 
upon a Writ of Error in the Exchequer Chamber; But in Ld. Ch. J. 


Vaughan's Time the Court of C. B. was divided, but it is ſince ſet- 


tled. 2 Mod. 136. Mich. 28 Car. 2. C. B. Baſſet v. Salter. 


= 


F 3. If there is a voluntary Eſcape by the Officer Who takes the Party 
again in Execution which he ought not to do, yet the Plaintiff may 


| have him in Execution if he will, Comb. 396. Mich. 8 W. 3. B. R. 


Etherick v. Brewell. 


1 


. a. 3) Aſter Execution. ieee. 


1. * 13 E. 1. JD Ecauſe that of ſuch Things as be f recorded before the * Some di. 


cap. 45. Chancellor and the Fuſtices of the King that have Re- verſity of 


cord, and be inrolled in their Roll,s + Proceſs of Plea ought not to be made eg 


by Summons, Attachments, || Efſoin, View of Land, and other I Solemnities ther there 
of the Court, as hath been uſed to be done of Bargains and Covenants was a Scire 

| 3 5 Facias at the 

| 2 | | | | nt  CommorLaw 

before this Act, and the Doubt grew for want of Diſtinguiſhing between Perſonal Actions, and Real 


Lctions; for true it is, that in Perſonal bs b. if the Plaintiff after Judgment given, or Recog- 


nizance 


on —— 


- * 
—_ 8 — K 


_— 


— — 


— 1 


nizance knowledged, ſued out no Proceſs of Execution within the Year,. he could have no Scire 
Facias; but the Plaintiff or Cogniſee was driven to his Original, which is to be intended upon the 
| Judgment or Recognizance, as in Actions of Debt, Writs of Annuity, or other Perſonal Actions, 
u herein Debts or Damages were recovered, or upon Recognizances ;. But in Real Actions, or u 

| a Fine levied, though the Demandant or Cogniſee ſued out no Execution within the, Year after 
| the Judgment given, or Fine levied, the Demandant or Conuſce of the Fine after the Year might 
| have had a Scire Facias for the Land &c. becauſe he could not have any new Original, either up- 
on the Judgment or Fine, as he might have in the other Caſes, - Now this Act gives a Scire. Facias 
in Perſonal Actions in lieu of a new Original; and in Real Actions 2 things are remedied by this 
0 Act, that is, 1ſt. The tedious Proceſs, which was at the Common Law, is hereby abridged; and 
| 2dly. the great Delays uſed therein are ouſted, as Views of the Land, and other Solemaities uſed 
W ; in cal Actions. 2 Inſt, 469, 41> 3 . | „ = 1 | 
— | T. Regularly upon this Act, a Scire Facias cannot be granted but upon a Record; but in many 
| Caſes Scire Fac ias is granted, partly upon a Record; and partly upon ſuch a Suggeſtion, without 


— 7 ——— 
4 0 — * _— * — —— — — — = 


1 9 which no Proceeding could be upon the Record. 2 Inſt. 40. 2 2 5 
. 4 Here be 4 Things particularly named to be ouſted, viz. Proceſs of Summons, Proceſs of At- 
"i tachment, Eſſoins, View of the Land, and then general Words, other Solemnities of Courts. 
i. | [ The Eſſoin of the Tenant or Defendant is not only reſtrained by this Act, but of the Prayee in 
5 | Aid, who is a Stranger to the Writ, is alſo reſtrained. 2 Inſt. 4. N 
1 | And the Plaintiff in the Scire Facias ſhall not be effoined, although it is his own Delay. 2 
* Ei 2 85 5 | OE | NR . | 
x 1 hes been reſolved, that a ProteCtion is within theſe Words, and that it ſhould not be allowed 
in a Scire Fa@ias, 8 Inft. - 4j. | | 
And divers Authorities are againſt it. 2 Inſt, 470. | 5 
Aid, Age, and Receit ſhall be granted in a Scire Facias; for Solemnirates Curiz are properly 
Delays in reſpect of the ſolemn judicial Proceedings of Court, and theſe. Words extend not to the 
right of the Party to have his Age, or to be received, or to have Aid of another, 2 Inſt, 440, 


—— D- xy 
— won tp” 2h ron — 
—ñ 
PF: 


* Upon a From henceforth it is to be abſerved, that thoſe Things which are found 
A _ _—_ a iurolled before them that have Record, or contained in! Fines, whether 
Render of They be Contracts, Covenants, Obligations, Services or Cuſtoms, knowleaged 
an Advow- br other Things, whatſoever inrolled, wherein the King's Court, wit bout 
ſon, a Scize Offence of the Law and Cuſtom, may execute their Authority, from hence- 


 Factas ſhall forth they ſhall have ſuch Vigour, that f hereafter it ſhall not need to 


ide gravted, 2, . La: 
Jos this is plead f or them. 
and no Original Writ, for de advocat* non ſunt niſi tria brevia originalia, 2 Inſt a0. 
al though Vines be here named, yet Recoveries in Real Actions are within the Purview of this 
>. ADK 4 Os ; 1 | | 1 : . ; q 5 
J This Brenda thus ro be underſtood, that the Tenant, or Defendant, though he be a Stranger 
to the Recovery, ſhall not plead againſt the Recovery any Thing that proves it erroneous or void- 
able; bur he may plead Marter of that which proves the Recovery void, as that it was had Coram 
non judice, or the like. 2 Inſt. 4940. VF HS 
Neither ſhall he in Scire Facias plead any Thing againſt the Title or Matter of the Recovery, 
where he = have an Action, and therein falſify the ſame. 2 Inſt. 40. | 


| But the Tenant or Defendant may bh Matters after the judgment given to bar the Plain- 
Ee tiff of Execution, as Outlawry, or a Releaſe of Actions &c, 2 Inſt, 470. | ” 

| 0 It 5 FI But when the Plaintiff comes to the Kings Court, if the * Recopnizance 
198 | a or Fine be Freſh, that is to ſay, levied within the Year of the Writ, be 
[| Words have hall forthwith have a Writ f Execution of the ſame Recognizance made, 
1'$ C. T . VV 
Ul. ER, the Teſte of the Recognizance, and not to the Day of Payment, and therefore if a Recoguĩzance be know- 

* . : . E . 2 ſd - | ; "ah 
is | 1 | ledged to pay a Sum a Lear and halt after, a Scire Facias lies and no Fieti Facias; But I rake that 
= | Rule to be againſt Law, and that Recens Cognitio is as much as recens ſolutio Cognitionis ; for the 
= 55 Mords be Statim habeat breve de Executione, which he cannot have before the Day of Payment 
= be paſt. 2 Inſt. 71. 3 1 . „5 . 5 
1 Do If a Judgment be given in a Writ of Annuity, the Plaintiff ſhall have Execution within the Year 


after every Day of. Payment, by Fieri Facias or Elegit, though it be many Years after the Tuds- 
ment; And fo if « Man be bound by Recognizance in 199 1. to pay ĩt Yearly © 5 ſeveral, * 
now immediately after the 1ſt, Day of Payment he may have an Elegit, or Fieri Facias for the 20. 
and ſo at the 2d Day paſſed &c. and yet in both theſe Caſes there is ahove 2 Year after the Judg- 
ment given, or Recognizance knowledged, therefore theſe Words Recens fir Cognitio, ſhall relate 
to the Day of Payment at the Money, which is the Effect of the Recognizance, and not to the Teſte 
of the Recoguizance, which is but the Aſſurance for Payment of the Money. 2 Inſt. 47.  elte. 
And this Word (Recens or Freſh) imports, when the Party may ſue for the ſame; which he carnot 
do before the Day of Payment be paſt, but this is to be underſtood when the ſeveral Days of Pay. 


ment 
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tion within the Year. 2 Inſt. 471. 
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ment are contained in the Recognizance ir ſelf, for if their be a Day cf Payment expreſſed in the 
Recognizance, and a Condition or Defeaſance there of the ſame limiting other Days of Payment, 
there theſe Words, Recens fit Cognitio &. ſhall relate ta the Day of Payment expreſſed in the 
Recognizance, and not to the Conroy. we Defeaſance, and it there be no Day of Payment in the 
Recognizance, then theſe Words, 
2 Inſt. 471. | e EE . 5 15 
And albeit the Plaintiff cannot have Execution within the Year, according to the Letter of this 
Statute, yet if he come within a Year of the Payment, it ſuffices. 2 Inſt. 45r. . 
It Lands be granted and rendred by Fine, and in the Fine it be mentioned that W. holds the ſame 
for. 26 Years after the Term ended, he ſhall have a Scire Facias albeit he could no Writ of Execu- 


And ſo it is it a Reverſion expectant upon an Eſtate for Life be granted by Fine, after Tenant 


for Life lives many Years and dies, the Conuſee ſhall have a Scire Facias, and yet could he not have 


a Writ of Execution within the Year. 2 Inft. 471. | . | | 
It the Demandant or Plaintiff takes his Proceſs of Execution within the Year, though ir be not 

ſerved within the Years, yet if he continue the ſame he may have Proceſs of Execution at any Time 

after the Year. 2 Inſt. 471. PS Cs a Ay | 

One that is not Party to the Record, Recognizance, Fine, or Judgment, as the Heir, Executor, 

or Adminiſtrator, though they be privy, and though ir be within the Year, ſhall have no Writ of 

Execution, but have a Scire Facias to. enable themſelves to the Suit, and ſo likewiſe of the Tenant r 


| Defendant's Part, for the Alteration of Perſon alters the Proceſs ; otherwiſe it is is in Caſe of a M- 
tute-Staple, or Merchant &c. becauſe the Proceſs is given by other Acts of Parliament. 2 Inſt. 451. 


But if a judgment be given in the Court of C. B. and within the Year the Judgment is affirmed. 


in a Writ of Error in B. R. the Alteration of the Court works no Alteration of the Proceſs, but he 


may have his Writ of Execution within the Year, and not be driyen to his Scire Facias though it 
has been otherwiſe holden, but now the common Experience and later Reſolutions are to the contrary 
2 Inſt. 471. | | | ns 


* And if the Recognizanice were made, or the Fine levied of a further * Upontheſe 
Time paſſed, the Sheriff (hall be commanded, that he give Knowledge to the Words, 

Party of whom it is complained, that he be afore the Fuſtices at a certain _ "= 
Day, to ſhew if he have any Thing to ſay why ſuch Matters inroll'd or con- Selre Ficiaz 


tained in the Fine ought not to have Execution. upon a Re- 


| | gr : J!; Wo Re Re 7 
out of C. B. the Conuſee muſt name all the Tertenants at his Peril; but in other Courts the Writ is 
general againſt all Tertenants. 2 Inſt. 492.  _ VF 25 | 
The Point of the Writ is Quare Executionem habere non debet, and therefore the Tenant ſhall 
not vouch. 2 Inſt. 472. OD NE oo We 5 . 
This Statute is in the Affirmative, and therefore it reſtrains not the Common Law, but the Party 


- = 


may waive the Benefit of the Scire Facias given by this Act, and take his Original Action of Debr 


by the Common Law. 2 Inſt. 442, 


And ſeeing the Words of the Scire Facias be, Quare Executionem habere non deber, the Tenant 


or Defendant may plead any Thing in Bar of Execution, as has been ſaid before. 2 Inſt 472. 


* And if he do not come at the Day, or peradventure do come, and can“ The Par- 


ſay nothing why Execution oug ht not to be done, the Sheriff ſhall be com- i muſt ei- 


ther be 


manded to cauſe the Thing inrolled or contained in the Fine to be executed. warned, or 


regularly 


2 Nihils returned, and then by Default Execution ſhall be granted and how the warning is to 


made, it appears in our Books 2 Inſt. 472, „„ COP. ; 
The Courſe of the Court of C. B. is, that upon a Recovery the Plaintift ſhall have Execution 
upon one Nihil returned. 2 Inſt. 472. | . ” bony 


In like Manner an Ordinary ſhall be commandid in his Caſe, + obſerving * INS 5 
nevert heleſs, as before is ſaid of a Mean, which by Recognizance or Fudg- . 
JJ ð r 

| | | | | that if a 


dire Facias be brought upon a Recognizance. or upon a Judgment in a Writ of Annuity, and the 
| he Defendant is Clericus & Beneficiatus nullum habens Laicum Feodum &c- 


Sheriff return that t . | 
the Plaintiff ſhall have a Writ to the Biſhop of the ſame Dioceſs to warn the Defendant, and upon 


i, 0 
-» 


ecens Cognitio &c. do relate to the Teſte of the Recognizance 


= 0 


** og, 


v\ 


warning, or 2 Nihils returned, and Default made, or if he appears, and ſhew no Matter wherefore 


Execution ſhall not be granted. then a Writ ſhall be awarded to the Biſhop to levy Execution De 
bonis Eccleſiaſticis. 2 Inſt. 4572. | 6.2. 


I This Clauſe was added in Majorem Rei Camnelans that the Proviſion before made at this Parlia- 


ment, cap 9. in Caſe that in a Writ of Meſne, Poſtquam medius venerit in Curiam & cognoverit, 


quod acquietare debet Tenentem ſuum, vei adjudicetur ad acquietandum, fi poſt hujus modi Cogni- 


tionem aut J udicium querimonia perveniar, quod medius non acquieravit Tenentem ſuum, tunc 


exeat breve de Jndicio, quod Vic' diſtringat medium ad acquierandum Tenentem, whereupon Fore- 


qudger is given, now it the Plaintig in the Writ of Meſue ſhould only take his Scire Facias, theu 


no 
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Execution. 


no Fore-jndger ſhould follow thereupon, therefore this Clauſe was added, that the former general 


Words of this Act, Sive alia quzcunque irrotulata &c. ſhould not take away the Benefit of the 
former Act concerning the Fore-judger in a Writ of Meſne, but as has been ſaid, this Act being in the 
Affirmative takes not away neither the Common Law, nor the benefit of the former Act concerning 
the ſaid Fore-judger, for the Plaintiff may take Advantage either of the one or other, at his Electi- 
on; wherein it is to be obſerved, that an Act of Parliament cannot be made too plain; But note. 
the Fore-judger is given only againſt him that made the Acknowledgment, or againſt whom Judg. 
ment was given, and not againſt his Heir, and therefore this Act is an Addition declarative to 
the former, viz. that a Scire Facias may in thoſe Cates lie againſt the Heir, 2 Init. 452. 


cCution, pl. 8. cites 33 H 6. 47. 


2. Where to are bound by an Obligation to me ſeverally, and I take 
Action and Execution of the Body of the one, I ſhall not have Action nor 
Execution againſt the other, though the firlt dies or eſcapes, Br. Exe- 

3. Where a Man is bound in a Recognizance in 100 l. to be paid at 
ſuch a Day 200. and ſuch another Day 201, and ſu of the Reſidue & c. 
the Obligee may ſue for every Day broken a ſeveral Execution by Elegit 
or Levaii Facias, and ſhall not ſtay till the laſt Day, as he ſhall 
do in Caſe ot an Obligation. And ſo Nota, that Elegit is Execu- 
tion upon Recognizance, Br. Execution, pl 142. cites F. N. B. 130. 


(II). 267. (B). 


4. Error was brought in redditione Judicii in Writ of Delt, and in 


Proclamation of Outlawry in it, and he found Mainprife, aud did not keep 


It appears 


by the Pre- 
- amble of the 


Stat of 32 
H. S. and 


Vis Day, and the Plaintiff in the Debt prayed Capias tor Execution; 
Per Mordant, he was in Execution by the Mainpriſe, and therefore 
ſhall nor have Execution, bur ſhall have Scire Facias upon the Recog- 
nizance ot the Mainprize. Per Cur. he was not in Excoution; for the 
Reconnizance was only to the King; Quod Nota; and ir appears here 
that once Execution is for ever; for he ſhall not have Execution a- 
gain. Br. Execution, pl. 92. cites 8 H. 7. 9, 10. „ 
5. If the Sheriff returns Cepi Corpus upon Ca. Sa. the Plaintiff ſhall 


not have other Execution, Br. Execution, pl. 151. cites 13 H. 7. 1. 


per Keble. Y Me 5 

6. $ if he returns upon a Fi. Fa, quod Fieri Feci, ſed non inveni emp- 
ß „„ 985 
J. 32 H. 8. cap. 5. Whereas before this Time divers and ſundry 
Perſons have ſued Executions, as well upon Fudgments for them given of 
their Debts or Damages, as upon ſuch Statutes Merchants, Statutes of the 
Staple, or Recognizances, as have been to them before made, recognized, 


divers Books and knowledged 3 and thereupon ſuch Lands, Tenements, and other Heredi- 


that after a 
full ard per- 
jeff Execu- 
tion had by 
Exient re- 
turned and 


of Record, 


there ſhall 
rever be any 
Re extent © 
upon any 
Eviction; 
Fut if the 
Extent be 
in/ufficient 
in Law, 
there may 
go out a 


new Extent. 


Co. Litt. 


2090. a. ſays 


Nota. 


* Where 


the Tenant 


by Execution has Remedy given to him by Law after eviction there the Statute extends not to 


taments, as were liable to the ſame Execution, have been by reaſonable Ex- 
tent to them delivered in Execution for the Satisfaction of their ſaid Debis 
and Damages, according to the Laws of this Realm, Nevertheleſs, it has 
been oftentimes ſeen, that ſuch Lands, Texements and Hereditaments 7 us 
d-livered, and had in Execution, have been recqvered or laufully de- 
veſiea taken away or evicted from the Poſſeſſion of the ſaid Recoverors, 
Oz ligees or Recognizees their Executors or Aſfigns, before ſuch Time as 

they have been fully ſatisfied and payed off their Debts and Damages with 
out any manner of Fraud, Deceit, Covin, Colluſion, or other Default in 
the ſaid Recoverers, Obligees or Recggaigees, their Executors and Aſſigns, 
* by Reafon whereof the ſaid Recoverors, Obligees, and Recopnizees 
have been 7hereby ſet clearly without Remedy by any Manner of Suit of the 
Law, to recover or come by any ſuch Part or Parcel of their ſaid Debts ant 
Damages as was behind, and not by them levied or received, before ſuch 

Time as the ſaid Lands, Tenements, and other Hereditaments ſo by them 
had in Execution, were recovered, lawfully deveſteu, taken or evicted out 
of, and from their Poſſeſſjons as is aforeſaid, to their great Hurt and Loſs, 
and much ſeeming to be againſt equal Fuſtice and good Conſcience. = 


it, 
tor 


eee 


or Hereditaments, as be, 


and from the Foſſaſton of any ſuch Perſon and Perſons as now have and 


or Aſſigns 


yy 8 , + A 2 . 
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Execution. 


** 


— 
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for the Act ſays, by Reaſon whereof, the ſaid Recoverors, Obligees and Recofnizces, have been 
clearly ſet without Remedy &. and the Bedy refers to the Preamble, and the Party onght not to have 
double Satisfaction, one by the former Laws, and another by this Stature. | 

And therefore if Part of the Land &c. be evicted from the Tenant by Execution, this Statute 
extends not to it; becauſe he ſhould hold the Reſidue till he be fully fatisfied, and he'muſt be con- 
rented if all be evicted ſaving one Acre, to hold that, tho* it be but a poor Remedy; for no new 
Execution in that Caſe he can have upon this Statute, therefore if the Conuſee has Remedy in Præ- 
ſenti for Parr, or in futuro for all or Part, this Statute extends not to it. | 

2dly, It a Man be bound to 4. in a Statute of 10001. and by a later Statute to B in 1001. and B. 
ff extends, and then A. extends and takes the Land from B. yet B. ſhall have no Aid of the Statute, 

cauſe after the Extent of A. . ſhall resenjoy the Land, by Force of this former Execution. 

zdly. It the e of the Conuſor recovers Dower againſt the Tenant by Execution he ſhall hold over, 
and ſhall have no Aid of this Statute, = 2 

athly, It a Man puts out bis Leſſee tor Vears, or diſſeiſes his Leſſce for Life, and after ackncwuledoes 
a Statute, and Execution is ſued apainſt him, and the Leſſee re- enters, the Tenant by Execution, after 
the Leaſes ended, ſhall hold over, and have no Aid of this Statute, Co. Litt, 289. b. 


This Statute Enacts that if hereafter any * ſiich Lands, Tenememnts, * This has 


where there are rehearſed four Kinds of Executions of thoſe Lands &c. 1ft. Upon Judgments ; 2dly, 


Upon Statutes Merchant; 3dly, Statutes of the Staple; 4thly, Recognizances. "Theſe Recogni- 


zances be of two Sorts; one, uſual Recognizinces taken in any of the King's Courts of 8 ecord at 
Weſtminfter ; another in Nature of a Statute Staple, by the Statute of 23 H. 8. cap. 6. This Conu- 


| ſee of the Statute Staple hereafter in this Statute is called Obligee, becauſe in them both the Seal of the 


Party is put, and the Tenant by Elegit upon Judgm:nts and Recognizances ſhall hold the Land &c. 
until he be anſwered his Debt without Miſes, Coſts &c. Bur Tenant by Satute Merchanr, Tenant 


by Statute Staple, or by Recognizance in Nature of a Statute Staple ſhall hold the Land &c. until 


his Debt be paid together with Miſes, Coſts &c. 2 Inſt. 678. 


Or ſhall be * had and delivered to any Perſon or Perſons in Execution as The „ 
7s aforeſaid. 5. 925 1 "6 Leeds 
upon Judgments or Recoguizances, to have the Moiety in Execution. 2 Inſt. 678. —— Delis 
vered, is by Liberate upon the other three, upon the whole Land &c. of the Conuſor ; but after 


the Extent in thoſe three Caſes (of the Statutes, or Recognizances in Nature of a Statute) returned, the 
Force of the Liberate ; and he that ſo 
of this Act, which ſpeaks of Delivery, 


Conuſet may enter without any Delivery by the Sher! 0 
enters without any Delivery is within the Aid and Benefit 


2 Inſt. 678. | 1 


* Upon any juſt and lauful Title, Matter, Condition, or Cauſe where- * That is, 
witha'l the ſaid Lands, Tenements, and Hereditaments were liable, tied 3 ; 


and bound, at ſuch Time as they were delivered and taken into Execution. and lau ful 
| ö | „%%% GSW Title &c. 
before the Judgments, Statutes, or Recognizances. 2 Inſt, 678. 


Shall happen to be recovered, lawfally diveſted, taken or evicted out of, Conton oe 
bold, or hereafter ſpall have and hold the ſame in Execution as is aforeſaid, 3 | 


without any Fraud; Deceit, Covin, Collufion, or other Default of the ſaid Land &c. +: 5 
| Tenant or Tenants by Execution, N 1 


the whole Intereſt of the Land in Execution muſt be recovered, deveſted, or evicted for the Reaſong 
and Cauſes there expreſſed. 2 Inſt, 678. | 5 ee e 


cution, and 


* Before ſuch Time as the ſaid Tenants by Execution their Executors . Here are 


d mini ſt ra- 


through the whole Act, under flood, becauſe they are in equal Miſchief, and likewiſe and tor the 


ſame Reaſon, albeit Aſſignces be named in this Branch; yer they are implied throughout this Act in 


Branches neceſſary, where they are not named. 2 Inſt. 679. | | 5 ; 

A Man makes a Leaſe for Years, rendring Rent, the Leſſor ouſts the Leſſee and binds himſelf 
in a Statute, the Land is extended, and delivered to the Conuſee, the Leſſee re-enters, this is no 
Eviction within this Statute ; For it appears by the Preamble, that the Conuſee muſt be clearly 


Without Remedy &c. but here the Conuſee ſhall have the Rent reſerved, a1d the Reverſion, 


e gba 


2 Inſt. 67/9. 


relation to 
the Preambleg 


had in Exe- . 


tors, and ſo 
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Although ** Shall have fully and wholly levied or 7 ſai 1s” 95 
the 44M and D antave ft 4 ' 7 or recovered the faid whole Debp 
F ie” 26s, | 
Ts. e E ek . 1 8850 
he whole Debt by Execution upon the Statute Merchant, Statute Staple, or Recognizance in 
Rare of a Statute Staple, yet cannot the Conuſor,efter ; for he muſt: hold the Land until 18 
ſatisfied, not only of his Debt, but of his Caſts, Damages, Labours and Expences; otherwiſe it is 
in Caſe of Elegit, as has been ſaid, for there after the Debt ſatisfied, the Conuſor may enter ; for 
Tenant by Elegit holds the Land but until the Debt is ſatisfied. 2 Inſt. 680. 7 
Fthly, This Statute muſt not be taken literally, but according to the Meaning; therefore where the 
Letter is until he &c. or his Aſſigns ſhall tully and wholly have levied the whole Debt or Damages ; 
if he has affigned ſeveral Parcels to ſeveral Aſſigns, yet all they ſhall have the Land, but till the whoſe 


- = 


Debt be paid. Co. Litt. 289. b. 


Ode * For the which the ſaid Lands, Tenements and ot her Hereditaments 
not to be f were delivered and taken into Execution, as is aforeſaid * 
taken literally, but according to the Meaning of the Makers of this Law, and ever ſuch Conſtruction 
is to be made, gs. the Fatty grieved, and in equal Miſchicf may be relieved; And therefore if a 
Seigniory confilting of Fealty and Rent be delivered i Execution, and after the Rent became Seck 
by Surpluſape, and after is evicted, he ſhall have the Remedy of this Statute; but if a Villain bo 
delivered in Execution, and the Villain parchaſe Land in Fee, and the Tenant by Execution enter 
into the Perquiſite of the Villain, and atter it is evicted, he ſhall ha ve no Remely by this Statute 3 
the Cauſe. is apparent. 2 Inſt. 680. mes 
6thly, Where the Words be (t 


or the which the ſaid Lands &c. were delivered in Executi | 
Diſſeiſor conveys Lands to the King, who grants the fame over to A. and his Heirs to bold . 
Fealty, and 20 l. Rent, and after grants the Seigniory to B. B. knowledges a Statute; and Exe- 
cution is ſued of the Seigniory. A. dies without Heir and the Conuſee enters, and is evicted by the 
Dilſeiſee, he ſhall have the Aid of this Statute ; and yet it is our of the. Letter of the Law, for the 
Seigniory was delivered in Execution and not the Tenancy; but, he was Tenant by Execution of thoſe 
Lands; and therefore within the Stature. But the Perquiſite of a Villein being evicted is out of the 
Statute, for he is Tenant in Fee Simple thereof, and not Tenant by Execution, Co: Litt. 289. b. 
290. a. 1 4 C * | | 

% Thly, Where the Words be (delivered and taken in Execution) yet if after the Liberate the 
Conuſee enters (as he may) ſo as the Land is never delivered; yet is he within the Remedy of this 
Statute, for he is Tenant by Execution. Co. Litt. 290. 1 Rs tg 


* It Judg- * Then every ſuch Recoveror; Oligee, and Recognizee ſball and may 
| 8 have and purſue a Writ of Scire Farias out of the ſame Court, from whence 
be awarded t he ſaid former Writ of Execution did proceed againſt ſuch Perſon or Perſons 
in the Court as the ſaid Writ of Execution was firſt purſued, their Heirs, Executors or 
of C. B. and Afigns of ſuch Lands, Tenements, or Hereditaments, as were or had been 
Z rd ada then liable or charged to the ſaid Execation retornable into the ſame Conrt at 
the Judg- 4 certain Day, being full 40 Days after the Date of the ſame 0 
ment is | | 8 5 | | | 
d in B. R. the Tenant by Execution may upon Fvicti | 1 7 
fort t A Gaye) w equal yer to the Parry 9 . en out of B. * 
Sthly, Where the Statute ſays, (then every ſuch Recoveror, Obligee and Recogniz, | : 
and $70 not, their Executors, A oiniſtraror? or Aſſigns, but "Bang. K, S 
yet by a benign Interpretation this Statute ſhall extend to them, becauſe they are mentioned in the 
next precedent Clauſe of the Eviction, and the Remedy mult by Conſtrüctidn be extended to all 
the Perſons that appear by the Act to be grieved; a Point worthy the Obſervation. Co. Litr. 


15 290. a. | 


8 Facias muſt be grounded upon the Record, 


— , 7§—————. . ————ß—— k 
5 


—— — —— 


— >, > 222 +. a >. 2 + 22 * _ 7” 2 — * 
n 1 — men; — . —— . — N — — NT - — 2 " — - v —— — — — 8 - 
- * * — — — Seer —— TS * 1 = - - - - a * — - — ö 1 — 5 — = _ " — Com. — 
2 2 —— pe" ne Cant ey — — het. 2 : 2 5 ä — — Fo — . + _ a eater gry. . 2 — 2 EPR > — 4 b 23 oy 
% 4 3 —— ae — eee « r es ink - : Do — — — . >— +4 r 8 x N a 1 itt. a2 ” £* ; — —— 8 — —— „ 8 IE TIS wm = l 
: — — _ — * * — ſas — 2 is — 1 — n r * Ar — — — LESS ——— — 2 =. — 
- * = 22 2 2 — 2 2 r © ag rn - - — — — — = 5 4 * n OS. = - ro — one AX. — J x _ * — — — — —— — — 4 — p 
„ — G : 8 . 2 _ 2 — 8 — —— — 4% I ERIN * — — 2 2 pes toy, 4 RES Wu 1 x; —# by * =» — — - — — CESS CE III 22 EIT — — — 3 = — - — — 5 —.— 
7 — 0 — 2 - = 2 * 5 2 wk =—\ = SY 2 1 2 - OY 47 * 7 4 - 2 2 o — 22 r — 3 — * 2 — y . —— 1 r — 4 * 2 * — — ” ergy * 8 by * — 0 ws . 
40 4 —_— — * — 2 1 % ,- l 8 > p => — = 7 — 2 — 8 * 3 _ mot ms A p TT; 0 4 — N 1 = - 2 — ho — = SS 
_—_—_ * _ - 2 —— = = — * . r — £..Y 3 «= - $ 9 =: . * 2 X % 1 — . — os * 1 * — PE — N PIE © 0 ; — —— — . - — — — — — 2 — — — - - 2 — 
— PP r ere ä — — ; r xt = : = * RS *& I: — - £ a rr — 2 — — . — 2 9 = 
| 8 * 5 _— - DO EY 6 n ** 6 — - . — A . — e _ , : 7 
bens = na — — A — ry Sa. & — _ 4 VEL j : 
a g — 2 5 
9 
* : 4 ; ; 
* 5 
o [ 
* — 1 
. - 
- * 


qthly, Where the Statute gives a Scire Facias 6ut of the ſame Court &c. if the Record be re- 


: . 


moved by Writ of Error into another Court, and there affirmed, the Tenant by Execution that is 
evicted ſhall have a Scire Facias by the we of this Statute out of that Court, becauſe the Scire 

_— od wore” LA de OG, Co. Litt. 290. a. „ 
Icothly, ere the Statute gives the Scire Facias againſt ſuch Perſon or Perſons &c. that were 
Parties 44 the firſt Execution; their Heirs, Exccutors or Alffigus &c. this muſt not . | 
nerally as the Letter is; for if the firſt Execution were had againſt a Purchaſor &c. ſo as nothing 
Was liable in his Hands but the Land recovered; it this Land be evicted from Tenant b Execution 
no Scire Facias ſhall be awarded againſt him, his Heirs, Executors or Aſſigns ; bur if he has — * 
Lands ſubject to the Execution; then à Scire Facias lies againſt him or his Aſſigns, but not againſt his 
Executors; neither in that Caſe can he have a Scire Factas upon the Statute againſt the firſt Debror 
qr Recognizor, becauſe it gives it only againſt him &&. that was Party to the firſt Execution, his 
Heirs, Executors or Aſhgns; But if there be ſeveral Aſſigns of ſeyeral Parcels of Lands ſubject to 
the Execution, one Scire Facias upon this Statute ſhall lie againſt all the Aſſigns; Sed ett modus in 
redus. This little Taſte ſhall give a Light to the diligent Reader; not only to ſee into the Secrets 

ot this Statute, but into others alſo of the like Natures Co, Litt. 290. 2. | e 
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Execution. 


At which Day the Defendant being laufully warned, make Defantt,,. 


or appear and do not fhew and plead a ſufficient Matter or Cauſe, uther than 
the Acceptance of the ſaid Lands, Tenements and Hereditaments, by the 


ſaid former Writ of Execution, to barr avoid or diſcharge the ſaid Suit jor 
the Reyfdue of the ſaid Debt aud Damages remaining anlevied, or unreceiv= 


ed by the ſaid former Execution ; then the Lord Chancellor, or other” ſuch 
Juſtice or Juſtices, before whout ſuch Writ of Scire Facias ſhall be returu- 
able, ſhall make eftſoons a New Writ or Writs out of the ſaid former Record 
5 udgment, Statute Merchant, Statute Staple, ur Recognizance of like 


Nature and Effet as the ſaid former Writ of Execution was, for the levying 


of the Refidue of all ſuch Debt and Damage as then ſhall appeer to be lin- 
levied, unſatisfied or unpaid of the whole Sum or Syms in the ſaid former 
Contrary hereof, heretofore uſed in any wiſe notwithſtanding. 

8. The Connſee of a Statute-Staple died, his Executors ſued an Exccu- 
tion in the Chancery, and the Sheriff returned on the Inquiſicion, that 
the Conuſor was dead, and alſo an Inguiſitton of an Extent of the Lands 


Writ of Execution contained; any Law, Cuſtom, or other Thing to 'the 


of the Conuſor, but did not mention any certain Eſtate, but generally 
that he was ſeiſed the Day of the Recognizance of the Manor of 


Brod. where the Name of che Manor is Bor. without ſhewing what 


Eſtate &c. and yet a Liberate iſſued upon this Return, and was return- 
ed ſerved, viz. that the Executors had accepted this according to 


the Extent, The Opinion of the Juſtices ſhewn ro the Ld. Keeper 
was, that the Executor, or the Executor of the Executor, if he re- 
ceived no Profit of it, may pray a Re- extent upon this inſufficient and 


uncertain Returh ; For the firſt was void; For (Seiſitus) may be pro 


Termino Vitæ, or in Fee Tail; in which Cafe the Land after his 
Death is not extendible, and therefore where the Death of the Conu- 


ſor appears on the Return, it ougbt to be found that he was ſeiſed in Fee 


only. Dyer 299. a. pl. 31. Paſch, 13 Eliz. Anon, | 
9. If Execution be had on a puiſne Statute; and the ſame is after- 


wards avoided by a more ancient Statute, and afrerwards the ancient 
Statute is ſatisfied, the puiſne Recognizee may re-enter without ſuing 


forth any new Execution; Per Manwood Ch. B. 3 Le. 239. pl. 328. 
Mich. 32 & 33 Eliz. in the Exchequer, in Curſon's Caſe. 

10. It Part of the Land be evitied the Party ſhall not have Remed 
upon the Stat. 32 H. 8. cap. 5. Per Coke Ch. J. to which Crook ]. 
agreed. And the Court held it to be no Difference, though the Fudg- 
ments were given in ſeveral Courts againſt ſeveral Perſons, and at ſeveral 


258. in pl. 355. Paſch. 12 Jac. B. R. 


. 


11. If a latter Extent be avoided by an ancient Extent, after the 


Limes, and where it is but one Fudgment againft one Perſon. Godb. 


ancient Extent be ſatisfied rhe latter Extent ſhall have the Land ac- 


cording to his firſt Extent, and without any Re- extent. Brownl. 39. 
Mich. 10 Jac. Anon. 3 
12. If Execution be lawful, and «pon Jawful Proceſs, and the Party is de- 


livered out of Execution, then he ſhall not be taken again in Execution; S. C. a * 


Bat if he is taken in Execution upon erroneous Proceſs, and he is deliver- per Curiam. 


ed out, he may be taken again in Execution; for the firſt Execution was 


erroneous, and is no Record it being reverſed; Per Doderidge ]. 


Godb. 32. pl. 461. Paſch. 3 Car. B. R. in Cale of Fiſh v. Wiſeman. 


13. Judgment againſt the Detendanc in C. B. and after the Year à Ca. 


Sa. was awarded without a ci. Fa. and the Defendant taken, who 
brought a Writ of Error in B. R. and the De endaut was diſc harged; 

Afterwards the Plaintiff ſued out an Alias Ca. da. without a Sci. Fa. 
and the Sheriff returned Cepi, and thereupon che Defendant moved to 
be diſcharged, becauſe he being once in Execution and let at large, 


| ſhall not be in Execution again, but held, that being not W in 


Lat. 
192. 8. C. 
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ties, viz. in S8. N. &c. and praying that the Conuſee be at Liberty to ſue out Exte 


— 


Execution, and the Execution being reverſed, he may be taken in Executi- 
| on again. Lat. 192. Hill. 2 Car. Wiſeman v. Filh. 

Keb 9785. 14. After an Hab. Fac. Poſſeſſjonem. executed, be it by Sheriff or vo- 
pl-33 Rare luntary Delivery of Poſſeſſion, if the Party be turned out again by De- 
cliff. S. C. Jendunt's Means, he may have a new Hab. Fac. Poſſeſſionem by Motion 
and if there in Court, and Attachment againſt him. But if after quiet Poſſeſſton others 


be Agree - enter, he muſt have new Action or Reſtitution, or elſe by this Means 


ment to de- 


by Practice the Sheriff may turn out any of his After-Lelſees on Non- 
ee 3 payment of Rent. Nota pro Regula. Keb. 779. pl. 22. Mich. 16 
ro, if it be Car. 2. B. R. Ratcliff v. Tate. | F 


denied a 


new Writ may be had, but after the Year there muſt be a Motion for it in Court. ei Sid. 224, 
pl. 15. Mich. 16 Car. 2. B. R. Anon. ſeems to be S. C. and is, viz Nota, that Hab. Fac. Poſſeſ- 
ſions ſhall not be granted after the Year after the Judgment without Motion in Court; and it it be 


oyce executed, though the Parties are turned out immediately by a Trick, yet they cannot have a 


Hab. Fac. Poſſeſſionem without Motion in Court. — 8. P. and fame Diſtinction as in Keb. ſu- 
pra, per Holt Ch. J. Ld. Raym, Rep. 482. Trin. 11 W. 3. in Caſe of the King v. Harris. | 


_ Cogniſor of 15. It ſeems there ſhall be no Re-extent on Statate-Staple aſter the Ex- 
8 tent filed. Sid. 356. Hill. 19 & 20 Car. 2. B. R. Fee 


Lands in ſeveral Counties, and Cogniſee extended in one County only, and the Extent was returned 
and filed. Ld.C. Macclesfield, upon a Petition, gave Leave that a ſpecial Prayer be entered on the 
Record of the Extent, ſhewing that the Cogniſor died ſeiſed in Fee of Lands in ſeveral other Coun- 


pts upon the 
in ſon. | 


Lands in all thoſe Counties, 2 Wms's Rep. 91. Hill. 1422. Oats Leſſee of Jolliff v. Rob 
16. In Debt upon a Fudgment ; The Defendant pleaded, that he was 
_ taken upon a Ca. Sa. and committed to the Marſhal of B. R. and that he 
had paid the Money to him in Satigfaction of the Judgment. Adjudged 
no Plea, becauſe the Marſhal has nothing to do to receive the Debt, 
but to detain the Defendant in Priſon till he has paid the Plaintiff 2 
Lev. 203. Trin. 29 Car. 2. B. R. Tailor v. Bekon. „ RE 
17. Bill to have a Statute re- extended on other Lands; Defendant 
who was an Incumbrancer of thoſe other Lands p/eads the former Ex- 
tent, and an Inquiſition and Liberate, and avers it to be one and the 
ſame Statute, Plea allowed, Fin. R. 28). Hill. 29 Car. 2. Wolmer 
v. Bendiſh. e 1 „„ 
18. By Acceptance of Lands on a Liberate Plaintiff is concluded to 
have other Execution againſt the Goods. 3 Lev. 269. Paſch, 2 W. & 
M. in C. B. Barker v. Dye Adminiſtrator of ye. 


% *% 7 
| 


(U. a. 4) After Delivery by Parliament. 


Lat. 193. 1. 4 AN E in Execution had a Writ of Privilege of Parliament, upon 
8 33 which the Sheriff ſets him at Liberty, yet he ſhall be taken in 
by Dode- 
ridge 


Execution again after the Parliament is ended. Godb. 373. by Hyde 
Pain a8. Ch. J. cites Dyer 59, 60. [Paſch. 37 H. 8.] Trewinyard's Caſe, | 
S. C.cied | | | 


by Doderidge. —— Heath's Maxims 279. cites S. C. and ſays it was reſolved, firſt, tThat the 
Privilege was grantable, notwithſtanding the Execution ; becauſe the King and Realm have an Inte- 


the Body of every Burpeſs of Parliament, aud the Commonweal ſhall be preferred before the 
Sund eng private P crſon. Secondly, That, after rhe Parliament ended, he might be taken in 
Execution again ; For that the Plaintiff ſhall not be prejudiced in his Execution by the Act of the 


Law, which doth Wrong to no Man, | 


. 1 Face 


E.xxccution. 


— 


2, 1 Fac. I. cap 13. S 1,2. If any Perſon being arreſted in Execu- 


tion, and by Privilege of either Houſe of Parliament ſet at Liberty, the Par- 
ty at whoſe Suit ſuch Execution was purſued, his Exccaturs or Adminiſtra« 
tors, after the Privilege of that Seſſion of Parliament, in which ſuch Pri- 


vlege ſhall be granted, ſball ceaſe, may ſue 3 a new Writ of Execu- 


tion, as if no ſuch former Execution had been ſerved, And no Sheriff 
or Officer, from whoſe Cuftody ſuch Perſon arrefled fhall be delivered by 
Privilege, ſhall be charged for delivering out of Execution any ſuch Perſon 
by Privilege of Parhament ſet at Liberty. | | 1 
F. 3. This Aci e not diminiſ any Puniſhment, to be by Cenſure in 
N inflicted upon any Perſon, which ſhall make or procure ſuch 
Arreſt. | ; W e eee 
3. Ia an Account againſt B. Judgment was given quod computer, 
and before the Auditors, he makes an uncerraia Account, and was 


committed till he had made a full and perfect Account, and atter B. was 
delivered by Privilege of Parliament; Proceſs was pray'd to retake B. 


and to bring him again into the Court, and it was thought not to be 
within the Statute of 10 Jac. becauſe B. was not in Execution, nor 
tor any certain Duty. And by the Court a new Cap. ad comput ſhall 
not iſſue, tor then all that was done betore the firſt Auditors will be 
annul'd, as 1 E. 5. 1. b. But à Special! Writ ſhall iſſue reciting all the 


Matter, and to bring him again into Court, and being there he hal be 


committed to Priſon by the Court, here to remain until Sc. ut ſupra, 
which was done accordingly. Noy 17. Breerton's Caſe, 


e 4 td. 
: 
. 


(U. a. 5) After Dying in Execution. 


1. IN Debt it was agreed arguendo, that if a Man takes a Body in 
Execution by Ca, Sa. and the Party dies in Priſon, he thall not 


have Execution, but if he eſcapes the Party ſhall have Account a- 


gainſt the Warden; Per Priſot. Br. Execution, pl. 8. cites 33 H. 


6. n 5 1 | ; 5 
2. 21 Fac. 1. cap. 24. The Parties at whoſe Suit any Perſon ſhall land 
charged in Execution fer any Debt or Damages recovered, their Execu- 


Tors or Adminiſtrators may, after the Death of the Perſon ſo charged, and 


dying in Exicution, have new Execution againſt the Lands and Tenements, 


Goods and Chattles, of the Perſon ſo deceaſed, as they might have had if 


ſuch Perſon had never had been in Execution. 8. 
3. 8. 3. This Att ſpall not give Liberey to any Perſon at whoſe Suit any 
ſuch Party ſhall be in Execution, and die in Execution, to have any new 


Fxecution againſt any Lands or Hereditaments of ſuch Party dying in Exe- 
culion, which jhail after the ſaid Fudgment be by him ſold Bona Fide for 


the Fayment of any of his Creditors, and the Money which ſhall be paid 


for the Lands ſo Sold, eitber paid or ſecured to any of bis Creditors in Diſ- | 


charge & their Debts. 


ie 7) 
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FAA (X. a) What Execution may be after other. 
FA OT OO After Capias or Fieri Facias. 


1. A FTER a Fieri Facias prayed of Record he map may have 
. an Elegit. Contra 27 E, 3. 89. bv. _ 

Pitrh. Exe- 2. After a Fieri Facias returned Nihil an Elegit lies, 30 E. 
cution, pl. 3. 24. | | x * 
126. cites | | | 
8. C. 8. F. Br. Klegit, pl. 20. 


bk. g. Alter à Fieri Facias he may have an Elegit. 16 h. 7. 15. 
cution, pl. + 47 E.z. 26. b. 


64. cites 


S. Cn —F Br. Elegit, pl. 5. cites 8. C. Br. Execution, K 128. cites 8. G iti. Exe- 
cution, pl. 12 3. Cites Hill. 50 E. 3. S. P. and ſeems to intend 8S. C. | | 


r. Pace. 4, So after @ Fieri Fatias he may have a Capias. 15 D. J. 15. 
8 7 ; 


21 H 75, 19 ——Br. Exigent, pl. 40. cites S. C,——Het. 159. S. P. though Part of the Debt is fi- 
tisfied. Hill. 5 Gar. C. B. Cave v. Fleetwood. „ | | 


FicriFacias . JF a Yan recovers Debt againſt B. and levies Part of the 
| boy 1, Debt by Fieri -Factas which is returned, yet he may take the Body 
1 the Sheri Ok B. in Execution by a Captas tor che Reſidue of the Debt. M. 
Ul ee os 4 Jad. B. B. per Cur..relolved-between Garr and Coppinz e 
1 | quod leva- | : 1 5 bh © e . 
1 vit 10 1 & quod non habet plura Bona, by which the Plaintiff had other Fieri Pacias, upon which 
1 | the Sheriff returned quod Nihil habet, by which the Plaintiff prayed Ca. Sa and had it for the Re- 
1 ſidue; Quod Nota. Br. Exeentions, pl. 101. cites 18. E 4. 11. 8 „ 
In Debt the Plaintiff recovered 400 l. and upon a Fieri Facias 100 1. was levied and returned. 
Afterwards a Cap. ad Satisfaciendum ifſued for the whole 4001. whereas it ought to have been only 


forthe remaining 300 l. and the Judgment ot Execution was reveried ; For the levying the 1001. 
was returned of Record upon the Fieri Facias. Mo. 598. pl. 819 Mich. 34 & 35+Eliz. Wells v. 
Denny. Cro. E 344. pl. 15. Dennis v. Wells, Mich. 35 & 36 Eliz. S. C. held accordingly, that 
it ought to have made Mention of the Money levied before. ranch 95 


5 6. Ik two are bound jointly and ſeyerally, and Judgment given 
againſt them upon ſeveral Præcipes, the Plaiatiff ſhall not have a 
Fieri Facias againſt one, and a Capias ad Satisfaciendum againſt the 
2 1 to have but one Manner of Execution againſt both. 
* go a N n Wall unt though the Sheriff 
returns a Non eſt Inventus, pet he ſhall not have other Execution 
Br. Execu- 8. If a. Man recovers. Debt or Damages dgainſt B. and after B. is 
Won, pl. 79: put in Execution for this upon his Prayer, he (hall not after have an 
for the rak- Elegit or Fieri Facias againſt him for it. 22 All. 43. 47 E. z. Exe⸗ 
| 3 Prayer is full Execution. | 5 


And though _ 


9. Jf a han retovers Debt againſt B. and. after B. is put in 
N 4 Execution by Force of a Capias ad Saristaciendum, the Plaintiff 
ö . Fieri Facias JAS determined his Election, ſo that he cannot after have an Elegit 
: - ar che fame DT Flexi Factas. P. 43. and 44 Eliz. B. R. per Cur. 
F | ime, yet | : | | | ; 
: | if the Defendant be taken on the Ca, Sa. the Court will quaſh the Fieri Facias. For per Cur. tho' 
1 0 3 5 8 | Pllaintiff 


„ 
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Plaintiff may for his own Security take out 2 Writs yet he can execute bur on 5 ö 
10 Geo. 1725. Stamper v. Hodſon, ! n Mod. 302. Trin 


10. If A. be taken in Execution upon a Capias ad Satis faciendum 
at the Suit of B. and eſcapes from the Sheriff, and no Return ts 
made ot the Wric nor is it filed, nor any Record made ot the 
Award of the Capias, B may have a Scire Facias againſt A. upon 
the Judgment, and fo after have Elegic or any other Writ. 18. 8 
Car. B. KR. adzudged upon a Demurrer between Sir Rober Moun- 
ſon and Clayton. | „ OY 

11. So if A. be taken in Execution upon a Captas at the Suit 
of B. and eſcapes from the Sheriff, and all this is pleaded and con- 
feſſed upon a Demurrer, blit it is not pleaded tnat the Capias was filed 
or returned, B. may have new Scire Facias againſt A. to have 
Execution, and ſo after have Elegit or any other Writ. 5. 8 
Car. B. R. between Sr Robert Mouuſon and Clayton udjudged upon 
a Demurrer, the which intratur Tr. 7 Car. Rot. 4343. J my 

{elf being of Detendant's Counſel. =; Of Tg. 

12. In falſe Impriſonment the Defendant was condemned in Dama- S. P. Br. 
ges, and Fieri Facias awarded and returned Nihil, and therefore Ca. Execution, 
Ha. iſſued; Quod Nota, that upon Return of Nihil a Capias lies after e 228 * 
Fieri-Facias. Br. Execution, pl. 19. cites 45 E. 3 119. 1 4 We 


Elegit, pl. 20. cites Tit. Elegit in the old Tenures.—8. P. Br. Exigent; pl. 13. cites 4; E * 


13. Sheriff on a Fieri Facias levies the Money and delivers it to the 
Party, yet it it be not paid in the Court the Party may have a new Exe- 
cution, and it is no Plea to ſay that he paid the ſame to the Party; 
For it is not of Record with paying the Money in Court. Godb. 147. 
pl. 188. cites 11 H. 4. 50. as e R 
14. It a Man takes Elegit, he ſhall not have * Ca Sa. nor + Fi. Fa. S. P. and 
after; Per Davers; and this ſeems to be where the Elegit is ſerved. Br. this where 


| 3 : | ore a os | a Man takes 
Execution, pl. 8. cites 33 H. 6. 47. 7 | Hlegir, ad 
Ys, 1 | 5. Rent 5 „ eee 
returns that the Defendant has no Goods nor Land after &c, by which he praved Capias, and could 
not have it. Ibid. pl+64. 15 H. 7 14, 15. 1.8. P. Ibid pl. 93. cites 5 E. 4. 41. 8. P. 


Br. Elegit, pl, 20. cites old Tenures tit. Elegit. 
15. Detinue of a Box of Evidences; the Plaintiff died after Fuggment 

and before Execution, and by Award the Executor ſball have Fieri Facias 
fer the Damages and Diſtringas for the Box and Evidences, upon Which 
the OSheriff returned iſſues 13 f. and upon the Fieri Facias quod cepit Gra- 

na ad valenc 60 l. ad quod non invenit Emplores, and the Damages were 
80 J. and that the Defendant had no Lands, Tenements nor Goods, upon 
which to make Execution, by which the Court awarded Capias for the 
reſt of the Damages, and Writ of Venditione Exponas to ſell the Grain, 
and Capias to geliver the Box and Evidences againſt the Detendant. Br. 
Execartion, pl. 103. eites 20 E 4. 3. . . 
1.6. Note, per Fairfax, in a Caſe of a Statute Staple, where a Man 
recovers Debt or Damages, he may chooſe to have Ca. Sa. or Elegit, and 
it he zakes the Ca. Sa. he ſball not have Elegit ; Br. Execution, pl. 64. 
cites 15 H. . 14; 15. 3 . 5 
18. Upon a Ca. Sa. to the Sheriff, of Middleſex, he made a Pre- 
* cept to the Bailiff of the Liberty of the Dutchy of the Savoy, 10 rake 

. the Debtor ad Reſpondend' the, Plaintiff, when it would be ad Satisfac* and 

the Bailiff returned the Precept executed, and the, Sheriff returned à Cepi 
Corpus ſecundum Exigentiam Brevis, Though the Sheriff had by this 
Means Charged himſelf to the Plaintiff ſo as he might demand _ 
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tion againſt him, yer becauſe the Defendant was never taken in Exe- 
cution lor the Debt, but was taken only ad reſpondend', the Plaintiff 
may take new Proceſs againſt the Deſendant. Tel. 52. Mich. 2 Jac, 
B. R. Wood v. Holtorn,  _ . 

19. Judgment in Debt upon ſeveral Præcipes was had againſt two; 
one of them was taken upon a Ca. Sa. and afterwards a Fi. Fa. iſſued 
againſt the (ther; but the Court held it clearly, not to be good, but 
that he might have a Capias againſt both, but not a Fieri Facias againſt 

one, and a Ca. Sa. againſt the other. Godb. 208, pl. 296. Mich. 11 
Jac. C. B. Roſter v. Welch and Kemmis, | 
20. Two were bound in a Bond jointly and ſeverally, and Plaintiff 
broug ht jeveral Pracipes againft them, and had ſeveral I udgments againſt 
them, and took out a Fieri Facias againſt one, and a Ca. Sa. againit 
the other; Hutton J. held, ro which Harvey J. agreed, that he ſhall 
hive the ſame Execution againſt both; For as this ought to be one Sa- 
tis tation quoad Satisfactionem, ſo it it ought to be tor the Manner al- 
ſo, and thought that in this Caſe the Capias was not well awarded. 
Win. 112. Mich. 22 Jac. C B Holt v. Holt. 


21. It on a Fieri Facias al the Money is not levied the Writ muſt be 
returned be fore the ſecond Execution can be taken out ; For that mult 
be grounded on the firſt Wrir, and recite that all the Money was nor 


| ; | levicd of the firſt, 1 Salk. 318. pl. 1. Paſch. 1 W. & M. B. R. Oviat 


1 v. Vyner. 3 

| | | <4 A Man fhall have a Fi, Fd in Infinitum till the Debt be ſatisfied, 
1 5 with this Difference, that the 4 muſt alwalys recite the former, and 
| dyhat is levied by them, that the Detendant may not be overcharged; 

l = * Per Northey 12 Mod. 356. Paſch. 12 W. 3. B. R. Pullen v. Pur- 

4 B 33 . 

= | 23. If one levy Part of his Debt by Fieri Facias he cannot after 
I take a Ca. Sa. tor the whole, but his way is to return the Fi. Fa, by 


b : ment, and took out a Fieri Facias directed into the County of M. without 

out a Teftatum Fieri Facias into d. but the Sheriff had executed the firff 
Writ before it came, and afterwards he executed the other Writ. But the 
Execution was ſet aſide; becauſe the firſt Writ being executed, the 


of Goddard v. Gilman, cites Mich. 1925. White v. Cornwall. 
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Thorp, this does not appear to us, and therefore the * Plaintiff ſhall have his Prayer ; Quod Nora. 
Br, Scire Fagias, pl. 32. cites S. C. | | ga,” 3 | 
The Defendant in the Action of Waſte, who now prayed Scire Fac'as. 


2. A 


which it may appear how much is levied, and then take a Ca. Sa, for 
the Reſidue, per Cur. 6 Mod, 223. Mich. 3 Ann. B. R. Anon. 5 
24. An Action was laid in the County of S. and the Plaintiff had Judg- 


a Teſtatum c. and the Attorney afterwards perceiving his Miſtake ſued 


| Sheriff could not regularly execute the other. 8 Mod. 282. in Caſe 


[ 2. Fen bx, 336. In what Caſes. 

4 | Finche and 1. I N waſte the Defendant was condemned in Dawager and his Land 
i 1 ; in Execution by Elegit, and prayed a Scire Facias to re-have 
4 5 be his Land, upon Surmiſe that all is paid except 10 5. which he tendered 
l the Land is fo the Court, and had it, Br. Elegit, pl. 3. cites 44 E. 3. 14. 

i ſown. Per | | | 8 . 


. AF JO” 


1 


to the Money only, if che Sale be without Fraud; Per tot, Cur. Mo. 3 

573. pl. 788. Mich. 41 & 42 Eliz. B. R. Anon. : TT 
| 5 To 0% 

Cur. and takes a Diverſity between a Sale of Goods of a Perſon outlawed, and of a Sal A 


ſhe | ; e on a. Fieri 
Facias and that the Reaſons of this Diverſity are 1, that it the Sale by Force of a Fieri Facias 


ſhall be avoided by a ſubſequent Reverſal of the Judgment, no one will buy, and conſequently no 
Execution will be made. 2dly, In Caſe of a Fieri Facias the Sheriff is compellable to levy the Debt 
of the Goods &c. of the Defendaant, and therefore it is highly reafonable that ir ſhall ſtand. But 
in the Caſe of Cap. Utlag. the Sheriff or Eſcheator is not compellable to ſell, but may keep them 
to the Uſe of the King, and ſays, that with this accords Dyer 363. pl. 24 and cites 3 E. 3. 51. that 

Recompence in Value upon Voucher once lawfully executed ſhall not be deveſted thoug! the De- 


mandant's Title to the Land which he recovered be afterwards diſaffirmed and evicted. ———8 Rep, 
143. 2. Paſch. 8 Jac. in Drury's Caſe, S. P. per Cur. and they took a Diverſity between meſne Acts 


done in Execution of Juſtice, which are compulſary, and acts which are voluntary. 2 Le. 92. 
pl. 115. Mich. 26 F liz. B. R. in Caſe of Ammer v. Loddington, S. P. agreed per Cur.— Where 
the Sheriff by Fieri Facias ſells the Term or Goods of a Petlons who has Right, to diſpoſe of them, 
againſt whom Judgment is given, ſuch Sale ſhall ſtand after the Judgment is reverſed ; And where 
the Defendant has only a temporary Right of a Term, aud a Remainder. is to others, the Sale ſhall 
ſtand good during ſuch temporary Right, Jenk. 264. pl. 66. cites Amner's Caſe the S. C. as that 
of 2 Le. 92. . | He | „ 


4. After Judgment in Ejeli ment, and an Habere Facias Poſſeſſionem, 


a Writ of Error was brought, and a Superſedeas granted, directed to 


the Sheriff, and ſhe wn to him to ſtay Execution, act,ithſtanding which - 
he did Execution. This was held an apparent Contempt, and a Writ of 
Reſtitution was awarded. 2 Bulſt, 194. Hill. 11 Jac. Thomas v. 


Owen. 


5. Before Execution the Defendant brought a Writ of Error, and the 
Record was removed into Cam. Scace. but the Sheriff levied the Money on 


an Execution taken out of B. R. By Roll Ch. J. this being atter a Ver- 


dict and Judgment the Writ of Error is no Superſedeas ; and fo it is 
miſchievous both ways, but bid them rake a Superſedeas quia Erronice 
emanavit to ſuperſede the Execution; For it was ill awarded, and or- 


dered them to take the Money out of the Sheriff's Hands. Sty. 414. 
Hill. 1654. Wingfield v. Valence, 1 = 5 


- * 


6. Note for a Rule, that if there be Fudgment in Dibt by Non ſum Mod. 20. 


Informatus with a ceſſet Executio till ſuch a Day, the Court on Motion pl. 5 2. Mich. 


will ſer it aſide, and grant Reſtitution Si &c. but if the Fudgment is en- N 3 
tered abſolutely, and an Agreement is after wards made, that no Execution Twiſden ]. 
ſhall be before ſuch a Day, yet if Execution be taken out before the ſaid that he 
Day, Twiſden ſaid he would not relieve it upon Motion, but the Party be own, 
rieved muſt bring Action on the Caſe. Sid. 379. pl. 9. Mich. 20 Car. 2. 1 1 * 
Agreement between the Parties not to take out Execution till next Term, and they do . il : 
the Court has ſer all aſide. N "8 C 


7. Judgment was had in an Achios leid in Staffordhhire, and the Plain- 
tif ſued out a Teſtatum Fieri Facias into Worcęſterſbire; it was moved 
that this was irregular, becaaſe no Fieri Facias went firſt into Stafford- 


| thire; bur non allocatur; For the Fieri Facias upon whictr this Teſt a- 


tuin is founded. is returned of Courſe by the Attornies, as Originals 
are; 


— — 


1 Execution. 


are; If you ſearch the Roll you may find one, and that is ſufficient. 
2 Salk. 589. pl. 2. Mich. ) W. 3. B. R. Palmer v Price. 
8. If Oſice find a Man has 20 Acres, when in Truth he has but to, 
and thofe 10 are extended, the Execution is good while is ſtands ; Per 
Holt; but he ſeemed to be of Opinion he might be relieved: by Audi- 
ta Querela. 12 Mod. 357. Paſch. 12 W. 3. B. R. in Caſe of Pullen v. 
JJ... Ong 5 . 
9. It Writ of Error pending Plaintiff dies, and Execution taken out 
withorit acquainting the Court therewith, it will be ſer aſide for Irre- 
gularity ; otherwiſe if the Court be apprized of it; Per Holt Ch. ]. 
12 Mod. 494. Paſch. 13 W. 3. B. R. Anon. 5 Y $ 
10. A Fieri Facias on a Judment in Debt in London being executed 
in Middleſex, without a Teſtatum Fieri Facias into Londons was ſet aſide 
as irregular; But the Plaintiff moved, that he having a judgment 
with Releaſe of Errors that the Goods might remain in the Sheriff's 
Hands, and not be delivered to the Defendant, who was a Poor Man; 
For by that Means the Plaintiff would loſe his Debt; But per Cur. 
when the Execution is ſer aſide the Goods taken muſt be returned, be- 
cauſe there can be nb Colour for the Sheriff to detain them. 8 Mod. 
282. Trin. 10 Geo. Goddard v. Gilman. | 
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C. a) What Execution may be after another. 
. After Elegit. 


48. c cited 1. 1 a Man prays an Elegit, and it is entered of Record; he 
LE 1 cannot after reſort to any other Writ of Execution, becaule 
he has made his Election. f 19 Þ. 6. 4. b. Tr. 15 Ja. B. R. be- 
* Fol. 005, tween Andrews and Cope, per Cutiam, and * by the Clerks of B. 

and B. B. that this is all the Courſe within the Bear after the 


Rep. 57 ®. Prayer, Contra Þobart's Reports, in Cale of + Ther and Fack-, 
ter v. Jack- Jon s Caſe, 1% 1775 | nk 

wh. / Og Oey: 

he bipldothe Law to bs Gay WANs +8. C. cited per Cir, Id. Raym. Rep, 


1451. Mich. 13 Geo. and Judgment according to Hobart. 


2. If a Man recovers in B. Debt or Damages, and prays an Ele- 
git, which is entered of Record, and after the Record is removed in 
. R. by Writ of Error, where the Judgment is affirmed within the 
Year, the Plaintiff may have Execution in B. R. by Capias or 
Fieri Factas, becauſe it js another Court than that where he had 
made his Election before, Tr. 15 Ja. B. R. between Andrews 
one Re of adjudged per Curiam, præter Dodertdge, who ſeemed 
Hob 59. 3. If a Man ſues an Elegit, and it is returned Nihil within the 
5 1 8 VMear, he ſhall have a Capias after, or a Fieri Facias within the 
Ececurion, Near. Tr. 15 Ja. B. R. between Andrews and Cope agreed per 
pl. 126. cites CUrkam and the Clerks ok B. and B. R. who ſaid that it is 
S. C. held their common Courle to have it within the Bear after the JIrayer. 
3 P. 15 Ja. B. this was fo agreed per Curiam in the ſame 
ſve a Scar Cale, Dobart's Reports 19. 47 E. 3. Execution 41. upon Ele⸗ 
Alias if the Bit returned chat he had but two Marks of Rent, and held that he 
J eas may 


Execution. Kirton 


3 


\ 


r 8 4 FY - : 


2 1 * 
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—— — 


tended that a] Mihil is returned) he may have a new Writ. Con: a he ni 


that he ſhall 

tra + 30 E. 3. 24. | never have a 
Ws | | Capias nor 

Fieri Facias ; and Thorpe ſaid that the Reaſon is; becauſe rhe Entry is that ſach a one came et elegit 

Executionem ſuum de Medierate &c. rhe which is the moſt high Execution. — . S. P. For it 19 


no Reaſon that the Plaintiff ſhall be without Execution, and he cannot be well conuſant of the 
Land, nor of the Act of his Adverſary, by reaſon of the ſecret Alienation. Br. Rxigent, pl. go. cites 
21 H. ). 19.—— Le. 176. pl. 247. Hill. 31 Eliz. 8 R. Palmer v. Knowllis, S. P. adjudg ed. 
Cro E. 160. pl. 50. Knowles v. Palmer, S. C. & S. P. adjudged. | | 


4. Ik a Man prays an Elegit, and it is entered of Record in B. 
and takes out the Writ, and betore the Return of it the Record is 
removed in B. R. where the Judgment is affirmed within the 
Year, and after it is atiirmed to the Court that the Sheriff had return- 
ed his Writ ſerved in Bank, yet the Plaintifft may have a Capias, 
becaule this Allegation does not appear to the Court, and now 
it is tmpoſſible that it can be returned here, and ſo it is more 
ſtrong than if a Mihil had been returned. Tr. 15 Ja. B. N. be: 


tween Andrews and Cope ADJUDgD per Cur. præter Ooderidge, who 


ſeemed e contra tor the Election upon the Roll, 7 
5. Ik a Man ſues an Elegit, and upon this certain Goods are taken Elegit as 

in Execution and ſold for Part of the Hebt, and this returned, yet he map to Goods 

have a Capias after, for now this is in Effect but a Fieri Factas, ; bara fit 


Keb. 649. 
pl. 70 Paſch, 


no Land being extended, and {0 it is but a Nihil tor Land. Po⸗ Facias. 3 


bart's Reports 81. 


| F | 28 Car. 2, 
B. R. in Caſe of Jevan v. Love, 


6. Ia Man ſues an Elegit upon a Recovery, and the Sherilf re- Cro. F. 160. 


turns that he had made Partition of Lands of the Detendant by the 12 pl. 50. 


Jurors, but he cannot deliver the Moiety to the Party according to p + 
the Wrir, becauſe all the Land is extended to another upon a Statute, adjudged.— 
he may after have a Capias ad Satisfaciendum; for this Return is L.. 176 pl. 
all one with a Nihil returned ; For Mon Conſtat by the Beturn ___ ade 
when the Þlaintiff ſhall have Execution, nor can the Platntiffyave "5" 
any Benefit by this Writ of Elegit, for after the Extent ended 

he ought to have a new Elegit, and not a Levari Facias. M. 

31 c 32 El. B. B. adjudged between Palmer and Knowles. 5 

J. If a void Elegit be filed, pet after the Bear he may have a One cannot 


new Elegit. M. 10 Jac. B. K. have an Ele- 


git after a 


former Elegit if Lands are thereby found and the Elegit filed ; Per Glyn Ch. | 4 $ty. 455. Paſch. 
1655. cites it as adjudged in Hobart's Reports, 1 n=, a ee 


8. Execution ſhall be made of the Rent which the Vonches has by Re- 


veyrſion in Tail, and yet the Reverſion itſelf cannot be put in Execution, 


and there when the Vouchee dies, the Executor is diſcharged immedi- 


ately, and the Heir in Tail ſhall avoid it. Oliære, If he who recover- 
ed the Rent ſhall have other Execution. Br. Execution, pl. 143. cites 


17 E. 3. 11. 12. 3 . Ly : | 
: LF, Decies tantum, the Plaintiff recovered aud had Elegit, and the 8 C. cited 
Sheriff returned Nihil, and the Defendant was taken pro Rege pro exec 1 1 
ſua, and the Plaintiff 1 5 that he may remain in Priſon alſo for his C. |. 3 

aid, No; For you have diſcharged his Body by that as to 
the taking of the Elegit. Per Belk, we will advife. Br. Execution, the ſaying 


pl. 13. cites 30 E. 3. 4 of Kirten, 


It was an- 


ſwered by Belknap that they would be adviſed of chat. - And ſee Ld, Hobart's further Remarks 


there. 
| 10. If 


r 
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Br. Elegit, 14. A Man recovered Delt and Damages by Fudg ment and had Eleg 


Br. Scire- Facias, which was returned ſerved, and the Defendant did not come 


Fitzh. Execution. 140, Contra. 


=. Execution. 


bn — 


Br. Elegit, 10. If a ler erg Elegit, be ſhall. not reſort to any other Execu- 
pl. I... after ; For this ſhall be entred in the Decor, and it is at his Election. 
due He Per Newton Ch. J. ad quod nemo reſpondit. Br. Execution, pl. 50. 


57. in Caſe Cites 19 H. 6. 4. 
of Forſter 5 | V 5 : 

v. Jackſon by Hobart Ch. J. as a great Opinion againſt two Juſtices that had granted ir, and ſays 
that ir is cited 5 E 4. 41. to have been ſo adjudged 30 E. 3. and. that, 15 H. 7 accordeth, but that 
it faith that after a Capias vou ſhall not have an Elegit; but an Alias Elegit or an Elegit in diverſe 
Counties one after another the Plaintiſt may have, as the Books are 21 H. 7. 19. 4 & 5 P. & M. 
Dyer 162. But theſe Books notwithſtanding (whereof there is never a Judgment but one, viz, 
30 E. 3. cited which he ſays he finds not) he holds the Law to be clean wn ay and that where 
the Party takes an Elegit and can have no Fruit of it he may reſort to another xecution, though 
the Election be entred of Record; Yet 18 E. 2. Fitzh. Execution, 140. One had Execution into 
Norfolk, and the Sheriff return'd Execution of Half 24 Acres, and the Plaintiff prayed à new Elegir 
Into Suffolk but was denied all but Norfolk, which (he ſaid) is an Error, | 


I. If I recover Damages againſt two, and chooſe Execution againſt the 
one, I ſhall not have Ca. Sa. againſt the other, nor Sci. Fa. vor Writ of 
Debt; tor I cannot after change my Execution, Br. Execution, pl. 8. 
; Cites 33 H. 6. 47. Per Danby. 85 . 
8 C. cited 12. Bill of Treſpaſs in B. R. paſſed for the Plaintiff, and he prajed 
by Hobart Flerit and had it, and it was returned Nibil, by which Ca. Sa. was 
Ch. J. Hob. granted, and per Markham Ch. J. of B. R. and J. of C. B. A Man 
he ſhall not have Ca Sa. after Elegit, becauſe it is the moſt high Execution, 
and the Entry is, Quod querens venit & Elegit Executionem ſuam de 
medietate. Br. Executions, pl. 93. cites 5 E. 4. 4. 
13. And ſuch Matter was adjudged M. 30 E. 3. That a Man ſhall 
not have Capias after Elegit, and ſo was the Opinion of Newton. 
19 H. 6. But upon Nihil returned he may have Elegit Sicut alias. Ibid. 


it 
pl ee and before the Writ ſerved the Tear expired, by which be brought Sire 


b 
Fucias, pl. Which he prayed Ca. Sa. and had it, notwithſtanding that he had E on 


[ 


189. cites before; For though the Elegit is given by Statute, yet this does 


inn 3 FR —_ i | 1 | | 
e reſtrain Execution which was at the Common Law betore 3 Per 


k Fofter v. Cur. Br. Execution, pl. 99. cites 1) E. 4. 4. 


Jackſon by 1 5 1 3 1 
Hobert Ch. . delivering his Opinion in that Caſe. 


8. P. Br. . 15. If a Sheriff retarns upon an Elegitz uod Def. 11810 habet in 
Elcgit, pl: terra ſed alli ſaut ſeifiti ad ejus uſum, new Elegit ſhall iflue ot che 


S. C. Brook Moiety of the Land in Uſe; Per Opinionem Curiæ. Br. Execuricn;” 


ſays Quære pl. 72. cites 21 H. T- 19. 


by what Fs 1 
Law; it ſeems by the Statute 1 R. 3. | 


Eerie, vi. 156. And per Fineux, if Elegit be returned Nibil in one County, the 


5 n Plaintiſf may have other Elegit in anot ber County. Ibid. 


8. C. S. P. Ibid. pl. 22. cites 20 E. 3. and Fitzh. Proceſs, 43. but cites 18 E. 2. and 55 


17. A Man may have Ca. Sa. after Elegit; Per all the Juſtices. 
Br. Execution, pl. 72. cites 21 H. J. 19. ; = 

18. Several Writs of Elegit may be in ſeveral Counties for the intire 
Debt. D. 162. b. pl. 51. Trin. 4 & 5 Ph. & M.—And Plaintiff may divide 
is Execution; As if a Man recovers 20ol. he may in one County have an 
Elegit for 5 I. and in another County another Writ for 101. and for 


the Reſidue in another County, or otherwiſe at his Election. Mo. 
24 pl. 83. Paſch. 2 Eliz, Worceſter's Caſe, 3 


19. After 


Execution. 25 


19. After an Elegit and Execution thereupon of Landi the Plaintiſt 
may have other Elegit of a Term or Gvods, and though the Sherift had 
returned on the firſt Elegit, Nihil, as to Goods and Chactles, Mo, 
341. pl. 462. Hill. 35 Eliz. B. R. Hunger v. Fry, 124 


— * * * 
: 


20. A Man ſued forth an Flegit you a Recoghizance in Chancery, but Cro. E 608. 
nothing was done nor returned upon it, Agreed by Popham and Fenner, p 10. 
abſentibus Gau dy and Clench, that he ſhall hade a Fieri Facias upon Lands echl. 
the ſame Recopnizance, becauſe nothing Was taken up n the Elegit. Mo. SC p3% X 
Fa. pl. 724. Hill. 40 Eliz. Cooper v. Lungworrh, = | judged by 
tices for the Plaintiff See Hob. 57. in Caſe of Foſter v. Jackſon, S. P. by Ho J. 
and the ſeveral Year Books cited and remark'd upon by him. SN Tron 1 


21. S. brought Debt againſt K. and recovered and had Execution 
by Elegit, and it was found by Inquiſition that the Defendant was 
ſeiſed of the Moiety of a Meſſuage and Lands for Life, and of other Lands 
in Right of his Feme. The Sheriff return'd that Virtute Brevis &c. de- 
liberari ſeci Medietatem omnium Præmiſſorum & c. vis, Medietatem Me- 
dietatis unius Meſuagii cum Pertinentuis nec non Duo Pamar' nec non 
unum Clauſum vocat & c. and that he had delivered the Moiety of the 
Lands in Right 4 his Feme and his Chattles, and recited them. This 
Extent was filed The Queſtion was Whether he might have a 
new Elegit, inaſmuch as the Sheriff oughr to have delivered to him 
the Moiety of the Moiety of the Lands jointly, to that the Tenanc 
by Elegit might be Tenant in Common 1or à Quarter Part with the 
| Jointenant as it was agreed, whereas here by this Delivery in Several- 
ty he had in Effect only an 8ch Part; For the other Joiatenant may 
occupy the Land delivered with him in Common. Richardſon held, 
that tor Part of the Goods and Lands in Right of the Feme the Rev 
turn is good; and being filed he cannot have a new Election. For 
if Part ſhall be evicted, you cannot have a' new Extent upon the 
Eſtate; but if it had been in che Genicive Caſe Duorum Pomariorum &c. 
it had been good. Bur the Court granted the Plaintitf to make a Sur- 
miſe that the Sheriff male ſe geſſit in che Execution of the Elegiry 
and that then he ſhould have a new Elegit at his Peril, Litt. Rep. 
77. Hill. 3 Car. C. B. Score v. Kendall. 
22. The Writ of Elegit was, That Elegit Executionem of the Goods 
and Moiety of the Land; and the Writ was Ideo tibi Præcipimus quod 
Bona et Catalla of the Detendant, Que habuit Die Judicii redditi deli- 
berari facias, (omitting the Words & Medietatem Terrarum) to hold the 
ſaid Goods, and the Moiety of the Lands Quouſque debitum leverur. 
The Sheriff extended the Lands and Goods, and delivered a Moiety 
of the Lands and returned the Inquiſition, It was moved to amend 
the Wrir, (it being only the Miſpriſon of the Clerk) bur it was ruled 
that it ſhould nor, and that he ot to have à new Elegit, becauſe the 
Inquiſition was taken without Warrant. Cro. C. 162. pl. 4. Mich. 
5 Gar. . . — 8 
23. Lands were extended by Elegit at the Suit of a common Perſon, 
and afrerward the Queen by ber Prerogative had the Lands extended for 
a Debt aue to her, and ouſted the Tenant by Elegit. Though the was 
ſatisfied her Debt, the Grediror could not have a Re- extent without 
a Scire Facias againſt the Debtor to peu Cauſe why a' Re-extens fhou'd. 
not iſſae forth, the Oueen being ſatisfied. - Le. 2912. pl. 366, Mich. 25 
& 26 El C. B. Lord Sratiord's CA. no hn 
24. A Man had Lands delivered unto him in Execution upon an: 
Elegit, ſuper quo he came into Court and ſarwiſed that. the. Defendang. 
had other Lands in the ſame County, and prayed another Eligit and had 
i. Per Popham Ch. J. it the Party had taken the firſt Land upon the 
Delivery ot the Sheriff, he 2 atrerwards have a new Extent; = 


—_— 


46 Execution. 
if at the firſt Day of the Extent returned he waives it, then he may have 
a new Extent ; and _— accordingly, Cro. E. 310. pl. 19. 
| Mich. 35 & 36 Eliz. B. R. Hanger v. Fry. | 
The one 25. A. has two ſeveral Judgments againſt B—A, rakes Execution 
Elegit = on hisJudgments , viz. two Elegits,— By one he has one. Moiety,.— By the 
— pps per. Other he has the other —_ and not only the Halt of the ſecond 
haps upon Molety, and good. Becauſe both the Judgments were had in one and 
the other the ſame Term, which is as one Day in Law, and fo they were of 
the Sheriff equal Date, Hardr. 23. pl. 9. Mich. 1655. in Scacc. Att. Gen. 


= hr v. Andrew. | 

Debr, yet DD 9 \ 1 3 3 | 
if Debt be brought in the mean Time, the Defendant ought to plead ir if any Thing be levied. 
Sid. 184. pl. 5. Paſch. 16 Car. 2. B. K. Glaſcock v. Morgan. 


1 26 Levying Goods only. for Parcel upon Elegit is no Impediment; 
Sid. 184. bur that he ſhall have other Elegit and ſhall rake the Lands for the 


4 Ee a Reſidue, but when the Elegit is ſued and Lands taken and the Re- 
| per Curiam, turn filed, he thall have no further Execution. Lev, 92. Hill, 14 
2 Ld. Raym. & 15 Car. 2. B. R. Glaſcock v. Morgan. 
Rep. 1451. | | =, . 
Mich. 13 Geo. 


25. After Part of the Execution is ſatisfied by Elegit the Plain- 
tiff may have Debt for the Relidue of the Judgment by the Common 
Law. Quere, If he may have a ſecond Execmtion _ the firſt Fudg- 
ment. Sid. 184. pl. 3. Paſch. 16 Car, 2. B. R. Glaſcock v. Morgan. 


28. If one has Judgment for 20 l. and ſues Elegit, and Sheriff re- 
turns that he has /zvied 10 J. of his Goods and Chattles, and that he 
bas no Lands; and after Lands come to him Plaintiff ſhall have Scire 
Facias to extend thofe Lands ; tor it is the extending the Lands, and 
not the ſuing the Writ that does conclude. Per Holt. 12 Mod. 356. 
Paſch. 12 W. 3. In Caſe of Pullen v. Purbeck. TEE 8. 0 

259. Execution on a Judgment was ſued by Elegit; and the Sheriff 
levied ſome Goods in Part, but return d that the Defendant had no Lands. 
The Court all held that upon this Return the Elegit was to be conſidere © 
only as a Fieri Facias „ Goods were levied, and that if the Defend 

aànt had bun at large, the Plaintiſf might have had a Ca. Sa. But if any 

Land had been extended on the Elegit the Plaintiff bad been bound down 
to that Execution. 2 Ld. Raym. Rep. 1451. Mich, 13 Geo. Lan- 


_ caſter v. Fielder. 
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(aZ. a) Execution. 
After Habere Facias Poſſeſſionem. 


1. ] YPON an Habere Facias Seiſinam the Sheriff returned that he 
Aerea to the Demandant Sezſin of a third Part of the Lands, 
by Maes and Bounds in Severalty, according to the Tenor of the Writ, 0 
ſhe refused to accept the ſame. The Court would not agree to grant an 
Alias Habere Facias Seiſinam at the Requeſt of the Demandant ; For 
it would be an ill Precedent, and was never yet done. D. 278. b. pl. 

4. Mich. 10 & 11 Eliz. Anon. V 


5 2. All 
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47 
2. All were put out of the Houſe which upon diligent Search could S. C. cited 
be found. Aſter Perſons lodged ſecretly expulſed the Plaintiff again; on b Wr ms 
which Sheriff returned back to give Plaintiff full Poſſeſſion, but was 7 ; : 2 
reſiſted, ſo that without Peril of his Lite he could not. The Court Jac. B. K. 


awarded 4 new Writ ; For that the ſame was no Execution of the firſt 
Writ, and alſo awarded an Attachment againſt the Parties, Le. 145. 


pl. 202. Trin. 31 Eliz. B. R. Upton v. Wells. 


z. S. had Judgment in Ejeli ment, and by Habere Facias Poſſeſſio- S. P. and it 

nem was pit into Poſſeſſion, and ſoon afterwards the Defendant re-enter- 5 object- 
; | : * J's „ +» ed, that a 

ed, the Writ being returned, but not filed. Per Williams, the Plaintiff ne. Habere 

cannot have a new Writ of Execution, but is * (8 to his new Action, Facias Poſ- 


and it is not material whether the Writ was filed or not, for it was feſſionem, 


| fully executed, tor it is in the Election of the Sheriſſ, whether he dugbt not to 


will file or return that or not. 2 Browal. 216. Hill. 7 Jac. B. R. beuten did 


Style's Caſe. not appear 
N 8 3 „ ,  thatheever 
was in Poſſeſſion by the Writ, for it was never returned; Sed per Coke Chief Juſtice, it hath been 
often ruled that he may have a new Writ, if the firſt was not returned and Judgment accordingly. 


BE 1 Roll Rep. 353. pl. 2. Paſch. 14 Jac. B. R. Pierſon v. Taverner. 


4 Fadgment in Ejeliment, and upon an Habere Facias Poſſeſſionem 


the Sheriff returned that he offered to deliver Poſſefron to the Plaintiff ; but 
be refuſed to accept it; It ſeems that the Plaintiff cannot have another! 


Hab. Fac. Poſl. becauſe it appears by the Record that he retuſed to 


have the Poſſeſſion, 2 Brownl. 168. Paſch. 10 Jac, C. B. Feiherſtone's 


Cale. oa LD 
5. If Poſſeſſion be delivered upon Habere Facias Poſſeſſionem, or 
Grant of Execution, and it is avoided immediately by a new Forte, there 
the Party may have a new Habere Facias Poſſelhonem or Grant of Re- 
ſtirution ; but if after the Reſtitution awarded, the Party enjoys quiet 
Poſſeſſion, and he be removed by a new Force, there he ought to reſort 


to a new Remedy; Per Holt. 12 Mod. 268. Hill. 11 W. 3. The 
King v. Harris 15 . „„ 


(A b) Execution made, 


In what Caſes by the Sheriff; in what by the 


1. 1 P ON. a Certificate upon a Statute Merchant it was returned, 


that the Defendant Non ef} Inventus ; the Conuſee ſaid that 


the Land lies in D. which is in the Cinque Ports, and therefore he prayed 
Writ tothe Conſtable of Dover, and to the Warden of the Cinque Ports, to 


make Execution; For the Sheriff cannot make Execution there; and 


for this Cauſe his Prayer was granted to him; Quod Nota. Br. Exe- 
cution, pl. 115. cites 21 E. 3. 49. UP on SHEEN TP Wh gd 


2. Treſpaſs againſt three, of which the one is the Sheriff, by which 
upon Iſſue Proceſs iſſued to the Coroners, and two were convicted, and the 
third who was Sheriff was. acquitted, and yet Proceſs of Execution 
iſſued to the Coroners ; For when it is once awarded to the Sheriff, and 


do the Coroners, it ſhall never reſort from the Coroners in this Plea, 
Br. Execution, pl. 110. cites 2 H. 6, 1242. INT 


3. Execution 
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3. Execution was awarded of Lands in Dur bam againſt him who was 
ſurety for the Peace in England, and the King thall ſend to the Bithop 
ot Durham, or to his Chancellor, ro make Execution, Br. Execution, 
pl. 94. cites 1 E. 4. 10. Et "Tat 1 


8 8 


ah 


[ , 


a 


(B. b) Obſtruction or Diſturbance of Execution what 
is; And the Offence thereof, and How relieved. 


I Salk 321. x, TY JO/e/fron was delivered by Hab. Fac. Poſſeſſ*. about 9 o Clic ia 
en ad. the Morning, and rowards 6 o' Clock at Night the Plaintiſt was 
havic. forcibly turned out of Poſſeſion ; and theſe Matters being ſet forth by 
15 5 50 Affidavits, the Court held, that upon an Habere Fac.“ Poſſeſſ. it is 
not a compleat Execution till Sheriff or his Bailiffs deliver Poſſefſion 
to the Party, and are gone away; that if immediately after ſuch Exe- 
cution the Defendant turns him out of Poſſeſſion, it would be a Diſtur- 
bance of the Execution, for which an Attachment ongltic to go; bur 
here they doubted, whether, atter ſo many Hours Diſtance, it could 
be looked upon as a Diſturbance of Execution; and theretore the 
Rule was, to ſhew Cauſe why an Attachment ſhould not go. 6 Mod, 

27. Mich. 2 Ann. B. R. Kingſdale v. Wen. 
I Salk. 3221. 2. Upon an Entry upon the Plaintiff the ſame Day he had Executi- 
pl 8 on, the Court granted a new Habere Fac. Paſſeſſ. Per Powell J. to 
agreed if the which Holt Ch. J. anſwered, fo they might if rhe fir/t Executions were 
firſt Hab mot returned, otherwiſe not. Quod Curia conceſſit. 6 Mod. 27. Mich. 


Fac. Poſſ. 2 Ann. C. B. in Caſe of Kingſdale v. Man, 

"was not .. R . 

turned. TS IE | 
85 .... T—T——— K ˖— AL 


(C. b) Pleadings in Bar of Execution. 


1. OTE in Aſſiſe ſor Law, that if the Contſee of a Statute Mer- : 
: chant relcaſes all his Right in the Land to the Conuſor, yet the 
C_ may ſue Execution; Quod Nota. Br. Execution, pl. 82. cites 


2. Scire Fatias upon Arrearges of Aunuity recovered in Writ of Annui- 
ty ; the Defendant pleaded that the Plaintiff has levied it by Fieri Facias © 
and it was admitted for a good Plea, by which the Plaintiff anſwered 
to it; and yet Payment or Riens Arrear is no Plea without Acquittance; 
Br. Execution, if Wa „ d 0s ne 
3. Executors ſued Execution of Damages recover d by their Teftator, and 
the Defendant pleaded Acquittance of the Teſtator, and Writ iſſued to 
Warn the Executors to anſwer to the Acquittance, and the Writ returned 
ſerved, and they did not come, by which the Detendaot went quit; 
Aud lo fee that a Garniſhment returned warned is peremptory. Br, 
Beire Kacias, pl. 44: cites. g7 © $7 ah toon ðͤò ͤ noni 
4. A Man recovered Debt and after brought Scire Facias, and Defen+ 
dant bad broug ht Writ of Error of the hrt Fudgment and alleged it, this 
is no Plea in Bar. Br. Execution, pl. 136. cites 10 H. 6. 6. 


| Br. Scire 5. Scire Facias upon Recovery of Debt and Damages; the Defendant 
Facias, 65 6. ſaid, that at another Time the Plaintiff” ſued Scire Facias and that the 
cites 8. C "Sheriff levied the Money; Judgment &c. and there it is ſaid that Fieri 


Facias 


Ae AS AC. ira A 


AS WR, 
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Execution. 49 
Facias is na of Record before Return thereof. Br. Execution, pl. 6. cites 
20 H. 6. 24., 25, 26. | | | 8 

6. Ho upon Ca. Sa. Anno 3) H. 8. and not adjudged here; But in * Ibid. pl. 
* 21 H. 6. 5. it was rehearſed again, and there the Plaintiff was com- 52 cites 
felled to anſwer to the Defendant's Plea; and ſo he did, and thereſore a 8 27 hb 
good Plea, cites 21 H. 6. 5. And the ſame Law it ſeems upon a taking of wes adjudg- 
the Body by Ca. Sa. where no Writ is returned; but it was ſaid in Anno ed a good 


21 H. 6. 5. that in Anno f 19 E. 3. it was adjudged no Plea ; Quere, egen f 
Ibid. | —_ „ had levied 
by Fieri 


Facias, and the Plaintiff awarded to anſwer it, by which he ſuid that the Sheriff had Ref levied its 


Priſt ; and the other Contra. | | 5 | 
f Ibid, pl. 52. cites S. C accordingly, becauſe the Roll did not make Mention of it; nor did he 
ſhew Acquittance nor Tally of the Sheriff, by which Execution was awarded, e 


7. In Aſſſe, the Seiſin and Diſſeiſin was found with Force, and the 
Plaintiff had Fudgment to recover, and the Record was ſent into C. B. 
by Mittimus, and aſter came the Defendant and pleaded a Releaſe, and 
prayed * out of the Rolls, and had it, and it was returned Tarde, 
upon which came the Plaintiff and prayed Capias pro Fine Regis, and 
had it, becauſe the Releaſe is Matter in Fact, and the Certificate is return- 
ed Tarde. Br. Execution, pl. J. cites 33 H. 6. 20, 21. ER 

8, And per Pliſot, it Attaint be ſued, yer the Court ſhall award 

Execution upon the firſt Recovery. Ibid, * 
9. rd of Error, if it be Error apparent, the Party ſhall be 

let by Mainpriſe; but it it be Error in Fact triable per Pais, the Party 
ſhall be committed to Priſon till it be tried. Ibid. 

10. Where a common Perfun recovers and ſues Execution by Elegit, 

Fieri Facias or Capias ad Satisfaciend*, the Defendant cannot Bee's 


leaſe, but there he may have Audita Querela or Seire Facias ad Cognoſcend* 


Fattum ; Contra againſt the King, but to ſue Scire Facias the Delendant 
has Day in Court to plead. Br. Charters de Pardon, pl. 4. cites 34 H. 
„„ %%/ô ᷑¼ . SR 
11. A Man condemned and in Execution for 100 l. pleaded Acquittance 
after the laſt Continuance. Br. Execution, pl. 73. cites 21 H. J 30. = 
12. Fuadgment in Debt was had again/t an Heir on the Bond ot his S. P. anda 
Anceſtor by Nibi dicit. The Court held that the Plaintiff ſhould have Scire Faci- 
no other Execution but by ſpecial Elegit of all the Lands deſcended bs WOE 
in Fee to the Heir ot the ſaid Anceſtor. being in the Hands of the De- ain 


ainſt the 


tendant. D. 81. a. pl. 62. Hill. 6 & 7 E. 6. Luſon's Caſe. Her to have 


xecution 


he pleaded Riens per Deſcent, but the Plea was held to come too late after Tudgment by Nihil dicit, 
and the Judgment ſhould be ſpecial, D. 244. a b. Mich, 19 & 18 Eliz. Henningbam's Cale 
3. In a Scire Facias on a Judgment in Debt, Defendant pleads that 4 Le. 15% 
upon a Fieri Facias the Sheriff ot L. took divers Sheep of Defendant's pl. 262. 
for the Debt, and yet detains them ; And held goqd though he does Mountjoy 


v. Andrews, 


| Hot uJlege che Return of the Writ. Cro. E. 23). pl. 4. Trin. 33 8. C held 


Eliz. B. R. Mountney v. Andrews, | ; 1 

; 1 | | . N | Te . ea: 
Execution is lawfull though the Writ be not returned, and the Plaintiff has his Remedy agairtt the 
Sheriff ; 
other is not an Execution with Satisfaction; But if he delivers the Money or Goods laken in Exe. 
cution to the Plaintiff's Attorney it is a ſuihcicot Satisfaction. Godb. 217 pl. 311. Mich. 11 Jac, 


* 


C. B. Strobridge v. Archer. 


14. Scire Facias to have Execution of Land and Damages recovered 


in ¶jeltment; The Defendant pleaded an Entry into the Land atter the 


Judgment and betore. the Scire Facias, but did not anſwer to the Da- 
mages, and therefore the Plea was held ill, and Judgment _ r 
8 3 = Jn | alntin 


If the Sheriff keeps the Goods the Party may have, a new Execution, becauſc the 
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50 8 Execution. 5 
Plaintiff have Execution of Land and Damages. Cro. E. 330. pl. 5. 


Trin. 36 Eliz. B. R. Kent v. Sponder. 1 | 
15. Scire Facias to have Exetution of Damages; the Defendant plead. 
ed that the Plaintiff had aſſigned the Damages to the Queen, and the She- 
riff by Proceſs out of the Exchequer had extended his Land and the Plaintiff 
- demurred, becauſe it is at a/ledged that the Sheriff bad returned the Ex- 
tet; bur reſol ved that the Plea was good; and that if a Sheriff levy 
Money by a Fieri Facias, though he doth not return the W rit the De- 
tendant may allege it in Bar. Moor 468. pl. 671. Mich. 39 & 40 
Eliz. Hoe v. Belton. | | 5 | 
16. Scite Facias is a Judicial Writ, and properly lies after the Year 
and Day after Judgment given and is ſo called, becauſe the Words of 
the Writ to the Sheriff be, Quod Scire Facias Præfat' T. (being the 
Defendant) Quod fit cotam &e. oftenſurus fi quid pro ſe habeat aut 
dicere ſciat, quare &c. So as by the Writ it appeareth, that the De- 
tendant is to be warned to plead any Matter in Bar of Execution, and 
therefore albeit it be a judicial Wrir, yet becauſe the Defendant 
may thereon plead, this Scire PFacias is accounted in Law to be in na- 
ture of an Action; and thetetore a Releaſe of all Actions is a good Bar 
of the ſame, and likewiſe a Releaſe of Executions is a good Bar in a Sci- 
re Facias; this Writ was given in this Caſe by the Statute of W. 2. 
for at the Common Law it the Plaintiff hach fucceeded ſſurceaſed] to 
ſue Execution by Fierl Facias, or Leviri Facias, a Year and a Day, 
he hath been driven to his tew Original. Co. Litt. 290. bd. 
17. Plaintiff had Fudgment in an Afault and Battery. The Defſen- 
dant after Imparlance may plead Outlawry in the Plaintiff in Bar of 4 
Scire Facias brought by him. Jo. 239. pl. 3. Paſch. 7 Car. B. R. 


Wortley v. Savil. 


1 : „ . = 
"of an — —.— 


n 
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b.) Writ and Inquiſition. Return thereof: 


Where Ex- 1. 1 Y PON an Elegit the Sheriff returned, that Be delivered to the | 


ecution is Plaintiff twenty Acres, which is a Moiety Ml all the Defendant's 
838 Lands per rationabile Extentum; The Court ſeemed in a Manner that 


riff alone it this was ill, becauſe he did not return the Inqui/ttion taken by the Oath of 
ought dot the Fury, tor the Sheriff himſelf cannot extend it; and the Precedents 


to be 2 6e8 accordingly. D. 100. a. b. pl. 91, Trin. 1 Ma. 
turned; 


in the Caſe of an Elegit, the Extent being to be made by the Inqueſt, and not by the Sheriff 2— 
5 — ir ought to be returned, otherwiſe it is not eee D. 100, pl. 71. Marg. cites 5 Rep. Hoe's 
| Caſe, 90. 4. 4 Reps 94. Palmer's Caſe, and 67. Fu wood's Caſe, | ä 5 


2. If the Sheriff a/jgns Dower by Writ to him directed, and does 
not return the Writ, yet ſhe is lawfully ſeiſed in Dower ; But other- 
- viſe it is in a Partition by Writ ; for there a ſecond Fudgment ought to be 
given. Cro. E. 14. pl. 8. Paſch. 24 Eliz. C. B. cited by Fenner to 

Fer been adjudged 10 Eliz. in Aſhborough's Caſe. Rs, 

3 Elegit muſt be returned, but Extents upon Statutes need not; Arg. 
 Godb. 83. Mich. 28 & 29 Eliz, 1 . 3 
4 Where a Man is taken upon a Ca. Sa. the Execution is good though 
the Writ is not returned; and fo of an Habere Facias Ceiſinam, and fo 
generally in all Writs of Execution where either Goods or Lands are 
to be taken, except in Elegit, and that muſt be returned, becauſe the 

Court may judge of the Sufficiency or Inſufficiency of the Inquiſition. 

4 Rep. 67. a. Hill. 33 Eliz. Ful wood's Caſe. 


5. Judgment 


* 


— 


5 


Execution. 51 

o S. Judgment in Debt again, 2 and upon the Death of A. a Sire 8 Mm 
cias iſſued into the County of Surry, and an Elegit in due Form was 
2 ſued and returned The Entry in the Roll was of an Award of an Elegit 
s Medietatem omnium Terrarum in Com' Surry &c. omitting que fuerunt 

prædicti A. Die Fudicii verſus eum redditi, Although the Writ of E- 
N egit and the Return are good; yet the Execution is erroneous becauſe 
F ot the ſaid Omiſſion. Jenk. 298. cites Hob. 90. [pl. 122. Mich. 5 lac. 
: in Cam. Scacc, ] Keer's Caſe, [alias, Keere v. Owen. ] 
r e 8 N 
1 [ K : | 
5 (E b) Equity. 
L fs | 
i 1. N Elegit returned and filed being out, and thereby without Reme- 
' dy, was renewed by this Court to be executed. Toth. 146. 
a 0% ᷣ ̃ᷣ᷑ )) VV 
” 2. To account for Profits upon Extent according to true Valuation, According 
. and not to the extended Value, but not Uſe tor thoſe Profits. Toth. per = = F 
. 154. Cites J Car. | os | A ow 
) | 5 75 F „ enen 
. Rate. Toth. 154. Cites 2 Car. Lady Deancourt v. Lataplon ” 


3 A Re-extent was awarded upon a Statute, the Lands not being 
known oh a ſormer Extent. Toth 154. cites Trin. 5 Car. Chivers v. 
_ Bampton. 3 


4. The Plaintiff ſued out an Flegit, which act being well laid the Ex- Chan, Rep. 


tent was not good, but on a Bill in Equity the Money was decreed. 07, 8. — 
Toch. 12 Car, Trion v. Michel. the Court 
Toth, 154. 1 o | declared, 
| 1 Ei ; WR "bes 1 | | 3 8 , a that if the 
| Defendant would have proved that any Profits had been taken by the ſaid Extent, it would have re- 
lieved the Defendant for the ſame, but failing of ſuch Proof, the Court ordered him to pay the 


Mone) on the Bond with Damages. 


5. Conuſee of a Statute extended it on an Infant, which was void, yet 
Equity will re/eve him afterwards. Lev. 197. Mich. 18 Car. 2. B. R. 
Middleton v. Shellis. e 

| 6. Lands 5 a Fointreſs of the Value of 500 l. per Ann. were ex- 

tended for a Debt prior to the Jointure, and upon the Inquiſition taken 
were delivered in Execution as a a Part o the Value, bur decreed 

that the intrinſick Value of the Premiſſes by the Year ſhall be ac- 
counted for ſince the Death. of the Husband, and be applied to the 

Payment of the Principal, Intereſt and Coſts, and if nor ſufficient the 

Jointreſs to make ir good; But if more than ſufficient, then to repay 

to the Jointrels ſo much thereof as has been received lince the Death 


e 


3 of her Husband. Fin. R. 197. Hill. 27 Car. 2. Jacob. v. Thasker. 
„ OE on TT.. ER: 
J For more of Execution in General, See Debt, Dower, Fines and 
-.___ Recoveries, Judgments, Scire Factas, Superledeas, and 
1 other Proper Titles. | TT 
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N On 
t the Com- 7 
mon Law | Execu tors. 
neither the | 
or next of —— —— — — — 
Kin, had 
any Right 3 | . FORE wk 
1 Share (A) What Power the Ordinary has in Admini- 
reftate's ſtrations. 
Eſtate, but a 
the Ordina- 
ry was to 1 55 | . . 
diiſtribute ir according to his Conſcience to pious Uſes, add ſometimes the Wife and Children might 
be amongſt the Number of thoſe whom he appointed to receive it, but the Law enſtruſted him with 
the ſole Diſpoſition of it. Afterwards, by the Scarute of Weſtm. 2. he was bound to pay the In- 
teſtate's Debts ſo far as he had Aſſets, which at the Common Law he was not bound to do, and an 
Action of Debt would then, and = before, lie againſt him, it he did alien the Goods and not pay 
the Debts. Then the Statute of 31 E. 1. cap. 11. was made 2 which he was impowered to gram 
Adminiftration to the next of Kin, and moſt lawful Friend of the Inteſtate; and by this Statute the 
Perſon to whom Adminiſtration was committed might have an Action to recover the Inteftate's ſtare 3 | 
for at the Common Law he had no Remedy, But then afterwards the Statute of 21 H. 8. Cap 5. 
Enacts, that the Ordinary ſhall grant Adminiftration to the Widow or next of Kin of the Perſon de- 
ceaſed, or to both, and this was the firſt Law that gave any Intereſt to the Wife, to whom Admini- 
ſtration being once granted, the Power of the Ordinary was determined, and he could not repeal it 
at his Plezfure, as he might at the Common Law; Eut after the making of this Statute many Mi. 
chiets did ſtill remain, becauſe the Adminiſtration being once committed, the Perſon to whom it 
was granted had the whole Eſtate, and the reſt of the Relations of the d-ceaſed were undone ; and 
therefore it his Children were under Age, or beyond the Seas, and a Stranger- had got Adminiſtra- 
tion it would have been a Bar to them. And thus it continued for many Years, the Ordinary ſtill 
m-king Diſtribution as he thought fit, taking only a Bond from the Perſon to whom he granted Ad- 
miniſtration for the Purpoſes aforeſaid, and ſometimes to diſpoſe of the Surpluſage as he Mala direct, 
and no Prohibition was granted to remedy, theſe Inconveniences till about the 12th Year of Ki 
James the firſt. But now by the AR of 22 & 2 Car. 2. cap. 10. a good Remedy ol ae, 
againſt theſe Miſchiefs, and it is ſuch which takes away the Cauſes thereof, which is, that the Ad- 
miniſtrator ſhall not have the whole Eſtate, but that a Diſtribution ſhall be made; The Title of the 
Act ſhews the Meanivg thereof to be for the better Sattlement of the Inteftare's Eſtate, and the 
Body of it ſhews how Nene ſhall be made, fo that ſuch Bonds which were uſually given by 
the Adminiſtrator before this Law, to make Diftriby ion as the Ordinary ſhould det, re now 
taken away, and other Forms are preſcribed ; and there can be no Remedy taken upon ſuch new 
Bonds till the Ordinary hath appointed the Diſtribution, ſo that in Effect this Act makes the Will 
of a Perſon dying Ingeftare, and tells what ſhare his Relations hall Neves and it is probable that the 
Caſtom of London might guide the Earliament ip the making of this Law, which Cuſtom diſtribur-y 
the Eſtate of a Ficeman amongſt his ile and C iildren; Pe Pollexfen ; Arg. 3 Mod. 56, G0. Hill. 
36 Car, 2. B. K. in Caſe of Palmer v. Allicoc k. FTF 


Jo. 1 AT the Common Law 5 gs nary could not have Action to 


ill. 3 Car. recover any Debt of the Teltator. 13 Þ, 6. 23: b. Bl. Com. 
Cate "oft 277. b. Gresbrook againſt Fox. 8 Rep, 135. b. Sir 2 Med 
Jones v. i ohEE. VVV . 
Noe, d. P 2 ; 


by three Juſtices (abſente Crooke) but if the Debtor would voluntarily pay it to the Ordinary, 
then he might receive it and diſtribute it well as other Goods of the Teftator in Pios Uſus = = 


7 


S.P.Br 2. At Common Law h. * Treſpaſs ſor e >. 

eh, vt algen. he might have Treſpu6 for Goods taken aut 
tor, pl. 44. of his {20 mon. 8 5 e e 5 

cites F. N B. 21. U M) 8. P per Fineux, Ibid. pl. 50. cites 11 H. 7. 12. F. N. B. (D) ſays 

that the Ordinary at this Day may have Action in ſuch Caſe, dut not tor taking them out of his 

Poſſeſſion who died Inteftate, as Adminiſtrators may have. 2 Inſt, 398. S. P. 


1 P. Br I At Common Law no Action would lie againſt the Ordinary. 
dumme ra 18 I). 6. 23. b. Pl. Com. 277. Gresbrook againſt Fox. 


tor, pl. 19. ; | 
cites 11 H. 4. and ſays quod contrarium eſt. Brook ſays it ſeems, that at Common Law none 


. 


may 


ne 
of 


11 H. 4 12. 5. P. but the Admift-ator ſha!l have the Action hy the Statutes — | 
tute of 13. E. 1 cap. 19. it <vas enacted that where an [nteſtate dies in Debt, and thy Goods come to 


Contrary, 


— 


— — —— .. 


52. 


who ſhall be impleaded, but ſhall not implead, nör at 


— SL — — —— 4 ͤ— anus —ů <a 


5 Executors. 


— 


may have Adminiſtration but the Ordinary, 
this Day. Br Adminiſtration, pl. 44. | | 

If the Ordinary took the Goods into his Poſſeffion he was liable by the Common Law And the 
Statue of Weſtm. 2. Cap. 19. Cum poſt Mortem &c was made in affirmange of the Conimon Law. 
5. Rep. 33. a. Trin. 37 Eliz. C. B. the ſecond Reiolution in Snelling's Caſe. 


4. Now by the Statute Weſtm. 2. cap. 19. an Action lies againſt Tf a Man 
the Ordinary. 18 I), 6. 23. B, Pl. C. 277. [b.] Gresbrouk a- m4 rot” . 
gainſt Fox. | ſhop will 


| not commit 
the Adminiſtration, Act jon of Debt lies againſt him, yet the Ordinary cannot bring Action, and he ſhall 


be named Ordinary, and yet he is not bound to declare in his Count How he is Ordinary. Er. Ordin ary, 
pl. 21. cites 11 1 | 


5. But he cannot have an Action by the Statute, 18 I), 6. 23. b. Br. Admĩ- 
Pl. Com. 277. b. Gresbroot againſt box. | ___ niltracory 

pl 19. Cl.es 
Ry the ſaid Sta- 


the Ordinary to be arſpoſed, in this Caſe the Ordinary ſÞ.ill ſatisfy the Debts ſo jar as the Goods extend in 


ſuch Sort as the Executors of ſuch Perſons ſhould have done in Cafe be had made a Teſt went. „„ 
I Unleſs ſome of the Goods and Chatteis came to the Hands and Poſleſſion of the Ordinary, he was 

not to be cherged by the Common Law; but if they came to his Hands, and he would neither Ad- 
miniſter and pay the Debrs and Duties himſelt, nor commit them over to the Kin and Friends of the 
Inteſta'e that would, the Common Law did charge him and o does this Act, which is made in 
Affirmance of it. 2 Init. 398. — And ſee 2 luſt. 399, 398. tor the Expofition ther. of, | 


6. The Ordinary cannot releaſe any Debt of the Teſtator before ons for 
Adminiftratton granted. 18 H. 23. b. 8 wat an Or- 


1 | | dinary may 
releaſe an Action, and yet he can have none. Co. Lirt. 202. verſus Principium, — — Kellw. 127. 
a. pl. 90. Caſus incerti Temporis, Anon. S. P. argued that he could not, bur Keble held to the 


. So a fortiori he cannot releaſe after Adminiſtration granted, 
Contra 18 P. 6 23. bB F 
8. Blt it Treſpaſs be done to the Goods in Poſſeſſion of the Ordi- 
nary, the Ordinary may releaſe, and this Releaſe ſhall be a good 
NN the Admmiſtrator made atter. 18 . 6. 3. 
15 Y. 6. 23. 3 | 1 1 
9. Rot. of Parliament, 1 H. 5. Numb. 13. King H. 4. made di- 
vers Executors, who Tetuſed, becauſe they had not ſufficient for 
Debts and Legacies, by which Viſpoitio Veſtamenti Bonorum & Ca: 
tallorum huzulinodt ad dictum Conſanguineum noſtrum (wha was 
the Archbithop ot Canterbury) ranquam ad Ordinarium de jure per- 
tineret aC Bona c Catalla prædicta pro Satisfactione & Solutione 
t allis prædictis implendis venditiom publicæ erpInt deberent cc. 
upon which the King took the Goods tor the Value, to be paid to 
the Executois according to the Will &c. and this ordained in Par⸗ 
8 that the Executor ſhould not be ſued by the Creot- 
10. Tt after a Caveat put in that Adminiſtration ſhall not be granted, 
Adiminiitracon be granted to another, it is good. Per 3 peng 
Roll Rep. 191. pl. 30. Paſch. 13 Jac. B. R. Hirching v. Glover, | 

11. It one is intitled ro have Adminiſtration and the Ordinary re- 
fuſes to grant it, a good Action lies againſt him; Arg. Cart. 126, cites 
it as the Opinion ot Crooke and Harvey, Mich. 3 Car. 1. WF 
12. Per Keeling Ch. J. and Twiſden, a Caveat is of no Force to Sid. 321. 
hinder the Grant of Adminiſtration ; For it is not a judicial A& of the 3 * 
Court, but is only a Memorandum entred by a Clerk in Court to give 80 and by 
Caution, not any Record of the Court, and this Court can as well name of Of. 
judge ot it as the Delegates. Lev. 187. Trin. 18 Car. 2. B. R. ley». Bell. 
Offley v. Beets. | 
7 P 13. Mau- 
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from his 
Name is but 


| fitting in Chancery in the Abſence of the L 


Wms f. Rep. 43. Paſch. 1701. in S. C. 
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54 Executors. 
13. Mandamus to grant Adminiſtration to the Wife of the Inteſtate of 
next ot Kin, and it was ſhewed, That there was a Will pretended be- 
low, and adjudged no Will; and there being an Appeal from that Sen- 
tence, which being a Suſpenſion thereof, the Rule for the Manda- 
mus was diſcharged, per Cur. 7 Mod. 143. Hill. 1 Ann. B. R. 
Steward v. Eddy. | 
14. A Queſtion was, Whether a Man might be ſued in the Spiri- 
tual Court for taking away the Goods of the Inteſtate from the Adminiſtra- 
tor, or whether a Prohibition ſhould go? Reſolv'd, That there ſhould 
be a Prohibition; For when the Adminiſtrator is made the Power of 
the Ordinary is determined, and there being a compleat Remedy at 
Common Law for the Adminiſtrator in an Action of Trover, the Party 
would by this Means be doubly haraſſed; For an Ex communication 
could never be pleaded in Bar of Action of Trover. By the Statute 
Law the Ordinary muſt grant Adminiſtration, and then his Power is 
determined, and the Adminiſtrator, when put in by the Ordinary, 
deri ves his Power not from the Ordinary but the Law. 10 Mod. 21. 
Paſch. 10 Ann. B. R. Sadler v. Daniel. | b 


— — co 


— 


(A. 2) Adminiſtrator or Executor; How conſidered. 


Executor: I. JP XECU TOR. is but as an Aitorney for the Deceaſed, Roll, 
are but the LJ Rep. 147. Cites 14 H. 6. 14. 85 | | 
Minifte | 15 | ; 

and Diſpenſers or Diſtributors of their Teftator's Goods. Went. Off. Executor, $8.-———He is 
in the Nature of one that has the Cuſtody of anothers Goods. Wentw. Off. Executor, 113. 


Exe-uror, 2 Note, That an Executor cannot be 4 Truftee unleſs he have an ef- 
pecial Gift in the Will, and that he may then be in Truſt, otherwiſe 
" Trafkee, the general Truſt of an Executor is to pay Debts and Legacies, and of 


he being to the Surpluſage to account to the Ordinary in pios Uſus. Cary,s Rep. 


execute the 28, 29 cites 44 Eliz. 8 Inne, 1602. 


Teſtatoris 


Will, and therefore called an Exccutor per Ld. C. Parker.  Wrms's. Rep. Trin. 1719. 48. in 
Caſe of Farrington v Knightley. — And after his Lordſhip ſaid, that this is the Rea why 


the Spiritual Court cannot compel a Diſtribution, becauſe they cannot enforce the Execution of a 


Truſt. Ibid. 549» 


And it 1 3. Executor is in Law Ye/ator's Affgnce by the very making him 


make A. my Executor. Wentw. Off Ex. 100. 


Executor 99 1 | 5 
and ſay no more, and A. dies imeſtate withom diſpoſing in his Life-time of this Perſonal Eſtate, my 
next of Kin, and not the next of Kin of my Executor, ſhall have Adminiſtration De bonis non, to- 
gether with all my Perſonal FEſtate, per Ld. C. Parker. Wrms's, Rep. 553. in the ſame Caſe above. 
— He is a Truſtee for a Legatee with reſpecł to the Legacy, and this is the only Reaſon why 
the Legarce _ bring his Bill in Equity againſt the Executor for a Legacy, ſuppoſing it to be a 
122 Per Ld. C Parker. Mich. 1716. Wrms's. Rep. 575, 576. in Caſe of Winde v. Jekyl and 
Albone. | | Wy EX | 
It is a fundamental Rule in a Court of Ir that an Executor is but a Truſtee; Per Powis J. 
Chancellor. 2 Wms's, Rep. 161. Trin. 1723. 


| Hehas as 4. Since the Statute of Diſtributions Adminiſtrators and next of 


fixed an In- Kin is like Executor and Legatee, or rather they are Executor and 
tereſt as an 


Legatee in Law. Arg. 12 Mod. 621. Hill. 3 W. 3. In Cafe of 
i 8 
. Z 


(B What 
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Exeeutors. 


7 


— — N — —_ WF = 


(B) What Power the Ordinary has touebing Teſta- 


| Fol. 995. 

ments; And to prove them &cc. 

1. 1 H. 5. OT. Parlametiti No. 24, the Conimons pray that , . _ 
Executors be not hereatter compelled to travail to Gap 950 


prove Teſtament or to carry any Inventory of Goods of the cics 8 C. 
Tetator to the Drvinaries or "their Officials, r . 


cers or Miniſters out of the Deanery in which the Goods 
PO Sr ure up on Pain to forfeit treble Damages. 


Anſwer to this and to the other Patt of the Petition. 
2. The King hath charged the Lords Spiritual thereof to orvain 
due Remedy, and il they do not the King will have it well in 
Memory, and cauſe to amend it in Time to come. 


3. When the * is made an Executor of the lam Will and Teſta- 
t 


ment of any other, the King does appoint certain Perſons to take the 


Execution of the Will upon them (againſt whom ſuch as have Cauſe ot 


Suit may bring their Action) and appoinr others to take the Ac- 


count. See Rot. Par. 15 H. 6. Katherine Queen Dowager of England, 


Mother of H. 6. made her laſt Will and Teſtament, and thereof con- 
ſtituted K. H. 6. her Sole Executor, and thereupon the King appoint- 
ed Robert Rolleſton, Clerk, Keeper of the great Wardrobe, * 
Merſton and Richard Abreed Eſquires, to Execute the ſaid Will by 


the Overſight of the Cardinal, the Duke of Gloc' and the Biſhop of 
Linc' or two of them to whom they ſhould account. 4 Iuſt. 335. | 


” & pp» 


Gr 


"RE hs 


— — 


And before whom, and How. 


. M Eſtament proved before the Archdeacos or the Segueſtrator is 


Fol. . "5 


good. Contra of Excommunication. Br. Teſtamenc pl. 25. 


Tempore E. 3. Itin. North. 


2, Teſtamenc proved before the 20 ar is well proved ; but he 


eau not certify Excommunication. Br. Teſtament, pl. 12. cites 


7 FE. 4. 14. 1 

3. A Teſtament proved before the Tommi ſſary of the Biſhop is ſuffi ci 
ent & c. And a Teſtament proved before the Sequeftrators of the Aro ba 
deacon of ſuch a Place; and his Seal put thereunto is ſufficient. For 


ueſtration doth belong. Perk. S. 490. 3 
4. A Teſtament proved before any Office of the Ordinary depated to 


the ſame is ſufficient ; But always when the King's Court writes unto | 
any Officer Spiritaal, they ought to write unto him who is immediate 


Officer of the Court, which is the Biſhop himſelf. Perk. S. 491. 


all Teſtaments cannot be proved before the Ordinary himſelf, and 
15 2 the Probate of the Will does belong unto him to whom che 


5. The Teſtament ought always to be proved by the Executors or ove : 


of them at the leaſt. Perk, S. 484. 


— 


- 


6 And if there be three Executor s, and to of them will wot prove the 3 by 


Hill, nor meddle with the Goods of the Deceaſed, and the other Exe- tuo Execu- 
cutor proves the Will notwithſtanding this refuſal made by the other tors and 


two who were made Executors, and notwithſtanding that the Will Probate by. 
| | | | | | were Oe Is 
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Pleain were proved by the third Executor only, yer the otber two Execntors 
Abarement. 2 either of them may intermeddle with the Goods of the Teftator, and 
1 Salk 3. "1 . : 
rooks v. adminiſter them at what Time ſoever they will; becauſe that when the 
Stroud, WIII is proved, they. cannot be put out of the Will; and the ſame * 
Will gives them Title to adminiſter the Goods of the Teſtator, as 
well as it gives Title unto him who proves the Will, infomuch as 
notwithſtanding that they never adminiſter, and he who proves the 
Will will bring an Action as Executor of the ſame Will; Ir behoves 
him to bring an Action in all their three Names; But they ſhall not be 
charged as Executors before they adminiſter. Perk. S. 485. 
The proving a Will is thus ; They are to exhibit the Will into the 
Biſhop's Court, and there they. are to bring the Witneſfes who are 
there to be ſworn, and the Biſhop's Officers are to keep the original 
Will, and certify the Copy thereof in Parchment under the Bithop's 
Seal of Office, which Parchment ſo ſealed is called the Will proved. 
Bacon's Uſe of the Law. 6). y 25 | 5 


if 8. It a Lord hath Probate of Teſtaments made within the Precinct of his 
"oi : Manbr, he cannot prove a Teſtament made out of the PrecinCt of his 
1 3 Manor. 2 Inſt. 231. n en n en, — 
Mo. 145. 9. If where there are not Bona Notabilia in diverſe Dioceſſes fo as of 
pl. 288. Right the Probat belongs not to the Metropolitan, and vet the Will 
Ken i, is prov'd before him, this is not merely void, bur is of Force till re- 
: ENT vers'd by ſome Sentence upon Appeal. Went. Ot, Ex. 47. Cites it as 
granting of Teſolvid, 22 Eliz. in Cafe of Veer v. Jeoffries. 5 OR 
Adminiſtra- & +1 | Wn 
tion, and not as to the proving of Wills. 


Mo. 145. pl. 10. But if One has Bona Notabilia in diverſe Dioceſes or in 4 Pe- 
288. ciresit gnliar and a Dicceſe a Probate betore the particular Biſhop within 
as fo held 19 | 0 ſe P. C h G od T JE | ; ie i 2, 

5 whoſe Dioceſe Part of the Goods are, is utterly void witrnout any 


i Grantof Ag Reverſal. So allo ot proving in ſome Peculiar. Went. Off. Ex. 4). 
"8 | mainiſtration, 11. It there are Bona Notabilia 77 beth Dioceſes ot York and Cant”. 
Wl | | bur ſays no- and in tho ſeveral Dioceſes of each Province, Probate muſt be before the 
1 0 of ſeveral Metropolitans; But it Bona Notabilia are not in ſeveral Dio- 
Wo Wills, ceſes in either Province, then Probate mult be before the particular Bi- 


ſhops in thoſe ſeveral Dioceſes where the Goods are. Went. Ott. Ex. 4. 

12. But it in one Province Teſtator had Goods in diverſe Dioceſes, 

and in the ot her Province but in one Dioceſe; In the one Cate the Arch- 
' biſhop ſhall have the Probate, and the particular Biſhop in the other 
Caſe, And in like Manner in peculiar Juriſdictions. Went. Ot. 

| An Execu- Ex. 47. | 5 = 4 „ 
„ tor Tempo- - 13. B. is made Executor for 16 Years, and afterwards C. is to be Exe- 
: bl | | rary roved cutor. B. proves the Will, and then the 10 Years expire; the Queſtion Was, 
Hi Re Whether C. ought to prove the Will again, or Whether he might ad- 
torſhip ceaſ- Miniſter without any other Probate? And it was held by Finch, that 
ed and B's the Probate of the Will by B ſhould not determine the Election of C. 

began. B but that he might be at Liberty to take the Executorſhip upon him, | 
m_—_ or refule it; but if he pleaded, he might adminiſter without any tar- 
other Pro- ther Probate, - Freem. Rep. 313. pl. 385. Mich 1675. in Canc. Anon. 

lp NN Per Lord Keeper. Chancery Caſes. 265. Mich. 27 Car. 2. Anon, 


— — — rey 


Mich. 1684 Mich. 32 Car. 2. 


W 14. A ſmall Legatee has been ſworn to prove a Will. Arg. Vent. 351. 
Gl Per Lord 
bi | 

[ 


Keeper its nſually ſo that where a Man was 5 Lecates if it was” an inconſiderable Legac 


5 gacy 2s 5 5, (or 
5 l. to a Man of Quality) that he ſhould nevertheleſs be a Witneſs to prove the Will. — 9 0 
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15. If an Executor dies before Probate of the W ill, his Executor cari- When he 
not take on him to prove that Will, but Adminiſtaation ought to be dies, ,with- 


granted Cum Teftamento annexo to the Reſiduary Legatee it there be gie Crovend 
any, or elſe to the next of Kin according to the Reſolution in Iſted's Teſtaror 


Caſe, in D. 372. pl. 8. Vern. 200. Mich. 1684. Day v. Chapfield. died Inteſ- 


| 3 | . 3 tate. Cro. 
1 614. Hayton v. Wolfe. — And though, the Executor adminiſtred ſome Goods, yet an immediate 
Adininiftration muſt be granted. Per Holt. Ch. J. 1 Salk. 308. in Wangford's Caſe. , 


r 


* 


OI 


15. When a Will is proved per Teſtes in the Spiritual Court they muſt 
deliver the Will to the Executor, and a Mandamus lies for that Purpoſe 
it they refuſe. Per Holt Ch. J. Comb. 289. Trin. 6 W. & M. in 
B. R. in Caſe of Cox v. Web. 3 | 2 

17. A Mandamus iſſued to grant a Probate of a Will; the Ordinary 12 Mod. 
returned, that the Executor was a Perſon abſconding, and incapax &c. 203. $ 8. 
This Return was held ill; becauſe there is 4 Will admitted, and fince g.. 
the Teſtator thought him a proper Perſon to be intruſt2t with his At- 162, 'S. C. 
fairs, the Ordinary ſhall not adjudge him otherwiſe upon any Diſabi- a Mandamus 
lity ariſing from the Common Law; neither can the Ordinary inſiſt * granted. 
upon Security from the Executor, becauſe the Teſtaror thought him Raym. Rep. 
ſutficienr, and he hath a Temporal Right, which he cantot ſue for be- 262. S. C. 
fore Probate; and there have been no Precedents of this Nature; and accordingly. 
a peremptory Mandamus was granted. 1 Salk. 299. pl. 11. Mich. 22 

„ accordingly 

1 | LE NS | BY N 1 
bur ſays; that on a Bill in Chancery the Court decreed him not to intermeddle any further than tq 
ſatisfy a Legacy given to himſelf. | . | | 


| 18. None can prove the Will bat he who is named Executor in the | 
Will. 1 Salk. 308. Mich. 11 W. 3. C. B. : Res 
19. The Stat. H 8, never intended to leſſen the Juriſdiction of the 


Eccleſiaſtical Court as to the Probate of Wills, and to grant a Probibi- 
tion might be inconvenient for; without Probate the Executor cannot ſue 


tor Debts, which by this Means may be loſt and the Will unperform'd. 
As for granting it quoau the Land, (though this was the Practice hereto- 
tere, (See 2 Roll 315. 1 Sid. oF it would be vain, becauſe it is no 
Evidence either Pro or Con. in any Court of Law, but a Proceeding 
Coram non Judice ; yet it is good as to the Goods, 2 Salk. 552. 
Mich. 1 Ann. B R. Partridge's Caſe. | „ 
20. Wife ana Executris of  Popiſh Recuſant is diſabled to prove his 
Will, by the general Clauſe of the Statute Eliz. 4. cap. 22. and not 
* by the Proviſo. 3 Salk. 133. Mich. 3 Ann. B. R. The Queen 
v. Ride. 1 3 5 
21. Prohibition was granted in a Suit in the Spiritual Court for . 
voting the Probate of a Will becauſe granted to a Perſon that became a 
Bankrupt. Show. 293. Trin. 4 W. & M. Hill v. Mills. 
22. 25 Geo. 2. Made for avoiding Doubts, as to the Atteſtation of 


Mills and Codicilk enacts, That if any Perſon aſter the 24th of Fune 


1752, to whom any beneficial Deviſe, Legacy, Eſtate, Gift or Appointment 
of affefting any Real or Perſonal Eſtate except Charges on Lands GC. 


For Fayment of Debts ſhall be thereby given, ſuch Deviſe Oc. ſhall, ſo far 
only as concerns ſuch Perſon atteſting ſuch Execution, or any Perſon claims 


ing under him, be utterly void, and he ſhall be admitted a Witneſs to the 
Execution notwithſtanding ſuch Deviſe &c. and that any Creditor whoſe 
Debt ts ſo charged, ſhall notwithſtanding be admitted as a Witneſs; And 


that ſo ſhall any Legatee who has been paid, or ſhal releaſe or refuſe his 


Legacy apon Tender heres before he gives his Teftimony, Provided that 
be ſhall be barred from the Legaty, but after Ac. 
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ceptance he may retain the ſame though the Will be afterwards adjudged 
void ; And further enatts, That Legatee attefling and dying in Teſtator's 
Life-time, or before he has received or refuſed his Legacy, hall be deemed a 
legal Witneſs, Provided that the Credit of ſuch Witneſs ſhall be conſidered 
and determined by the Court. A 
Provided that this Act ſhall not extend to any Heir at Law, or Deviſce 
in a prior Will or Codicil executed according to the ſaid recited Ad, or 
any claiming under them reſpectiveiy, who has been in quiet Poſſeſſion 
for the Space of two Years next preceding the 6th Day of May, in the 
Year of our Lord, 17151. as to ſuch Lands, Tenements, and Heredita- 
ments, whereof he has been in quiet Poſſeſſion as aforeſaid; and ſhall 
not extend to any Will or Codicil, the Valiaity or due Execation whereof 
hath been conteſted in any Suit in Law or Equity commenced by the Heir + 


' ſuch Deviſor, or the Deviſee in any ſuch prior Will or Codicil, for recover 


ing the Lands, Tenements Sc. mentioned to be deviſed in any Will or Codi- 
ctl ſo conteſted, or any Part thereof, or for obtaining any other Tudgement 


_ or. Decree relative thereto, on or before the ſaid 6th Day of May, 1151. 


and which. has been already determined in Favour of ſuch Heir at Law, 
or Deviſee in ſach prior Will or Codicil, or any Perſon claiming under 
them reſpectiwely, or which is ftill depending, and has been proſecuted 
with due Diligence; but the Validity of every ſuch Will or Codicil, 
and the Competency of the Witneſſes thereto, ſhall be adjudged and determi- 
ned in the ſame Manner, to all Intents and Purpoſes, as if this Ai had 
never been made. | | 


Provided that no Poſſeſſion of any Heir at Law, or Deviſee in ſuch prior 


| Will or Codicil as aforeſaid, or of any Perſon claiming under them reſpec- 


tively, which is conſiſtent with, or may be warranted by or under, any 
Will or Codicil atteſted according to the true Intent and Meaning of this Att, 
or where the Eſtate deſcended or might have deſcended, to ſuch Heir at 


Law, till a future or executory Deviſe, by Virtue 4 any Will or Codicil at- 


reſted according to this Act, ſhould or might take Effect, ſhall be deemed to 
be a Poſſeſſion within the Intent and Meaning of the Clauſe herein laſt before 
contained. F 3 5 

This Ad to extend to ſuch of the Britiſh Colonies in America, where the 


AG of 29 Car. 2. is received as a Law c. Provided that in the ſaid 
Colonies Deviſes Sc. by Wills made before 1 March, 1153, to be only 
void. . * 5 5 


— 
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(B. 3) In what Court, or where a Will may be proved. 


1. TY Robate of a Teſtament does not belong to the Spiritual Court, unleſs 
| of late Time by Cuſtom, and not by the Spiritual Law. Br. Teſ- 


tament, pl. 27. cites 11 H. J. 12. Per Fineux, and tot Cur. 


2. It a Teſtament bears Date in Caen in Normandy, and be proved 


in England, it is ſufficient for the Executor to bring an Action thereupon ; 


But if an Obligation be dated in Caen in Normandy, the Obligee nor 


his Executor ſhall not have an Action upon the ſame &c. Perk, 
8. 496. | NE 14 5 


3. Will of Lands in London ought to be inrolled in the Huſtings, and 


ought to be proved by Citizens, and not by Strangers; Per Southcote. 
Dal. 117. pl. 11. 16 Eliz. Anon, 5 
4. Wills are to be proved by Preſcription in ſome Manors before the 


Steward though no Lands paſs by it; As in the Manor of Mansfield, 


and in Cowley and Cayerſham Manors in Oxfordſhire; And its ae. 
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RK Arebaearons in ſome Places have peculiar or, ordinary Juriſdiction 
doe Wills. Went. Off. Ex. 47, 48. | 

©: 6/-Will of Land in England made in France and proved there; This 

Probate thi'nor' be any Countenance to the Will, becauſe Probate is 


not material. i Caſe of Land; Bur if it be of Goods in England he 


ſhall not have Actiòn on this Probate, but ought to prove it here. 

Agreed by Doderidge and Chamberlain, abſentibus aliis, in Evidence 

to a Jury. Palm. 163. Paſch. 10 Jac. B. R. Lee v. Moore.“ 
7, But if the Goods were all beyond Sea, it is enough that the Will be 
roved according to the Cuſtom of the Country where Teſtator died. 
ern 397. Paſch. 1686. Jauncey v. Sealy. 


8. The Biſhop may make a Commiſſary in every Archdeaconry, or a 


Commiſſary throughout the Dioceſe ; Per Doderidge J. Roll Rep. 435. 


pl. 30. Mich. 14 Jac. B. R. in Starling's Cale. 


. The Probate and ordering of Wills dd belong originally to the Ju- 
rite 4 temporal Courts, where the Legatees might have Remedy 


or their Legacies, as appears by Glanvil, lib. 6. cap. 6 and 7. where 


there is a Writ to demand a Legacy at the Common Law, and now- 


that the Juriſdiction is devolved to the Eccleſiaſtical Court, the Com- 
mon Law takes Notice of the Remedy there for Legacies, for the 
Power of that Court is regulated by theſe, and therefore Forbearance 
ot Suit there had been adjudged a good Conſideration of a Promite ; 


and for the ſame Reaſon Hale ſaid he conceived, that if an Executor 


of his own Wrong ou Legacies, the righttul Executor ſhould be 
bound thereby, becauſe he was compellable by Law to pay them. All. 


40. Hill. 23 Car. B. R. in Caſe of Eeles v. Lambert. 
10. Prohibition was moved for, becauſe the Eccletiaſtical Court pro- 


ceeded to examine Witneſſes there zo diſprove a Will that was proved 


there 20 Tears ſince, by which Lands are deviſed, and the Lands are ſold, 


and rhis to prevent a Trial at Law touching the Title of the Land 


directed out of Chancery, Per Roll Ch. J. they may examine the 
Probate there, for you have libelled there to take Benefit of the Pro- 
bate, and therefore the other Party may diſprove if he can, as far as 


concerns any Goods deviſed by the Will, and therefore we will grant 


no Prohibition. Sty. 346. Mich. 1652. Anon. | 
11. Spiritual Court is ct to prove a Will concerning the Guardianſhip 
of Child, which is a Thing conuſable here in B. R. and to be judged. 


whether it be deviſed purſuant to the Statute. Vent. 207. Paſch, 24 


Car. 2. B. R. Lady Cheſter's Caſe. 


12. A Prohibition was prayed to the Eccleſiaſtical Court becauſe 


they did ſuffer the iProbare of a nuncupative Will, whereas the Teſtator 


did not bid three Witneſſes take Notice, according to the AF, North Ch. 


J. faid, that a Prohibition ſhall be granted, becauſe they proceed con- 
trary to the Act. But the other three juſtices contra; becauſe they 


have proper Juriſdiction of the Probate of Wills, and it they proceed 


not according to their Rules the Party ought to appeal. Freem. 
Rep. 297. pl. 351. Trin. 1679. C. B. Wildbow v. Dawſon. 


13. Eccleſiaſtical Courts have Furiſdiction of Wills and Teſtaments, Dolben ſaid, | 
bur not per Commune Fus, but by Preſcription, and no A&t of Parliament that 2 IO 

Oe s Cale 
5 1 . E, is not Law; 
in Selden, that it was given to them by the Laws of the Kingdom, me Man 


is to give them Jurifdiction ; Bur it is ſaid in Thenfſloe's Caſe, and 16 


the Spiritual Court is but of later Time, and belongs wot to it of 
rennen Right, as Lind wood owns; nor is ic fo in other Kingdoms. 
West. Off Ex. 43. 


and ir is not ſo any where bur in England; Per Holt Ch. J. 6 Mod. can ſhew 


2043. Trin. 3 Ann. B. R. in the Caſe of the Queen v. London. tbe contrary 


when it be- 


gan, It is in Lindwood by the ſpecial Law and Cuſtom of England. Show, 130. 
14. Will 
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quoad the Lands; but denied per Cur. Freem. Rep. 23. pl. 30. Hill. 1671. Anon, 


14. Will concerning Perſonal Eſtate was proved in Spiritual Court; 


SL ee u. Reſpondent having a iormer Will in his Favour, brings his Bill to diſco- 
A. . <7, & ver by what Means the latter Will was obtained, and to have an Account 


of the Perſonal Eſtate, and to ſtop the Waſting of it, and whether the 


* 2 Zeſtator was not incapable or impoſed upon. Defendant demurred be- 


cauſe it belonged to the Spiritual Court only to prove the Validity of 
Wills, and the former Will was not proved in the Spiritual Court as 
the Will in Defendant's Favour was. But demurred and over- ruled. 
MS. Tab. March 11. 1727. Andrews v. Powis. E. g. £4,752 4. 


5 * £4 
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(B. 4) Probate of Wills concerning Land. 


. PHE Defendant would have the Cauſe diſmiſſed becauſe ir cons 

I cetned the Probate of a Will, but in reſpe& the Will was 

made to the Diſinheriſon of the Plaintiff of Lands as well as of Goods, 

it was ordered to be examined here. Toth. 237. cites 12 Jac. Ed. 
munds v. Edmunds. | ; 

2. In a Prohibition the Plaintiff ſuggeſted, that the Defendant li- 


mg belled in the Spiritual Court, for that his Father died ſeiſed of ſuch 


4 Car. C. B. Lands, and by his Will deviſed his Lands to his Executors to ſell, and 
Denn's Caſe, divers Goods &c. and that he made the Detendant Executor, who ſued in 
S. P. and a the Spiritual Court to have it proved, when in Truth he made no ſuch 
P —— Will, and a Will of Lands ought not to be proved in the Spiritual 
8 Court, and being at Iſſue, the Plaintiff in the Prohibition was non- 
for Both; ſuited; but it was inſiſted, that the Defendant ought not to have a 


For when Conſultation, becauſe he did not ſet forth in his Libel that the Teſtator 


ir tso"® Had Goods, and a Will of Lands ought not to be proved in that Court; 


entire Wi'l 


of Largs dut adjudged that the Will might be proved there Quod Bona, for 
and Goods, other u iſe he can have no Actions tor the Goods, and as to them only 
and the a Conſultation was awarded. Cro. Car, 118. pl. 11. Mich. 5 Car, 
all-gaion B. R. Hill v. Thornton. | Eto: 


is to revoke 


ir intirely, it ſhall not he disjoined in the Prohibition; but if one makes ſeveral Wills, the one of 


bis Land, and another of his Goods, and Revocation is alleged of Both, there a Prohibition ſhall 


be granted for ihe one and denied for the other. 2 Sid. 141. Hill, 1658, B. R. Combe v. 


Combe, S. P. ruled that the Prohibition ſhould be Quoad ; and cites Lat 51. that ſeveral Autho- 
rities are ſo. But Ibid. the Reporter ſays Nota, that Hill. 23 & 24 Car 2. in B. R. and oftentimes 


before Prohibition Quoad was denied, becauſe Probate there is not ot any Avail to the Lands; And 
that Eale Ch. J. ſaid, that they cannot prove a Will in Part; For it is the whole, and not Part that 
is the Will, and therefore they denied to grant a Prohibition Quoad. ——S. P. accordingly by 
Hale Ch. B. Bard. 313. Mich. 14 Car. 2. in Scacc. in the Caſe of Fobart v. Barrow ; That of 
late Time in ſuch Caſe they have uſed to deny a Prohibition hecauſe the Party is at no Prejudice by 


it with reſpe& to the Land, the Probate in the Spiritual Court being no Evidence againſt him at Law 
| for the Land; whereas the Executor would be at a Prejudice if a Prohibition ſhould iflue; for then 
he would be hindred from proving the Will, and till then he cannot ſue for a Debt due to the 
Teſtator, by which Means the Eſtate may be diminiſhed. But in that Caſe becauſe the Plaintiff had 
brought his Action here to try the Title of the Land and the Validity of the Defendant's Will and 


offered to proceed in it with Effect the Conrt ordered a Prohibition Quoad the Land unleſs the Par- 


ties would conſent to be concluded by the Probate ; and ſays that the like was done in the Caſe of 
 Minſhaw v. Spicer. | | = | | 


Prohibition was moved for to ſtop the Probate of a Will (that did concern- Lands and Goods) 


3. The Officers of the Eccleſiaſtical Courts ought not to take into 
their Hands ſuch Wills, as contain Land in them, and if they loſe them 

| they muſt anſwer it in an Action for Damages to the Value of the 
Land, and Proof that there was ſuch a Will in Writing ſhall ſerve 5 


Executors. * 


— 


vinſt them. | Clayr. 91. | pl. 154 March. 16 Car. Beamſley's 


e. 1 | | | | 
4. If a Will contain Lands to the Value of 100, ooo l. yet the Ec- 
clefiaftical Court may cite them to bring the Original to be proved per 
Teſtes, and this Court ought not to prohibit them; bur if they will 
not after Proof deliver back the Original, then this Court will inter- 
meddle, and a proof of the Will cannot be by Copy ; for if the Origi- 
nal be burnt or loft &c. a Copy of their Regiſtry hath been otten given in 
Evidence, but a Copy of a Copy cannot; Per Jetteries Ch. J. Skin. 174. 
pl. 3. Paſch. 36 Car. 2 B. R. Anon, Eo is | 
5. Probate of a Will by the Heir at Law, by judgment in B. R. 9 Mod. 9. 
and confirmed on a Writ of Error in the Houſe of Lords was avoided S. C. cited 
as to the Real Eftate, cited 8 Mod. 60. Mich, 8 Geo. as the Caſe _ —_— 


| Of that a Will 
Markham V. Montague. | thatl ith be 


. RN 11 1 eſtabliſhed + ; 
againſt an Heir at Law without a Trial at Common Law, if the Heir inſiſts upon it, eſpecially where 

there are any Lands deviſed. Hill. 10 Geo. Dawſon v. Chater. | | 

One Coheireſs was made a Deviſee of Part, and the other Coheireſs inſiſting in her Anſwer to 

have the Validity tried at Bar, it was ordered, and thougb found for the Will, yet no Colfls were 

given either at Law or in Equity. Chan. Prec. 93 Tr. 1699. Crew v. Jollifte. | | 


6. A Deviſce of Lands being in the Poſſeſſion of them, brings a Bil/ 
to prove the Will, and prays Relief; The Heir brings on the Caule ad 
requiſitionem Defendentis, and in//ts that the Bill ought to be diſmiſſed, 
becauſe no Merit for a voluntary Deviſee, where no Debts or Legacies 
are to be paid, to have a Decree againſt the Heirs ; but the Maſter of 
the Rolls ſaid, it is the Buſineſs of this Court to quiet Poſſeſſions, 
and gave the DBefendant a Tear to try the Validity of the Will, and then 
to reſort back to the Court. Abr. Equ. Caſes 132. Hill. 1702. Wood- 
pare. v. Woodgate. 15 Sy 1 

J. Depoſttions ſigned by the Witneſſes, omg the Bill and Anſwer 
were loft, may be allowed as Evidence to ſupply any Point where the 
Will was filent, but not to contradi& the Will; Per Parker Ch. J. 
at a Trial at Niſi Prius upon a Will which concluded thus, © Signed, 

Sealed and Delivered by A. B. the Teſtaror” and then ſubſcribed 
by three Witneſſes, and upon the Depoſitions it appeared (the Bill and 
Anſwer in the Cauſe were loſt) that they ſubſcribed the Will in the 
Preſence of the Teſtator, but it was at three ſeveral times. 10 Mod. 

136. Mich. 9 Ann Cook v. Parſons. 1 . 

g. It is a poſitive Rule, that where there is any Doubt on the Proefs 
a Will will not be ettabliſhed againſt an Heir without a Trial at. Law. 

9 Mod. 90. 1 Hill. 10 Geo. Dawſon v. Churer.. 

9. A Bill brought by a Deviſee of Land to perpetuate the Teſtimo- 

ny of, and eſtabliſh the Will, ought not to be ſet down for Hearing, be- 

ing only to perpetuate, and therefore was. Diſmiſſed with Coſts by the 

Maſter of the Rolls; but he ſaid, that the Plaintiff would at Law 

have the ſame Benefit of theſe Depalitions ragagh che Bill be diſmitſed 

2 Wms's Rep. 162. Trin. 1/23. Hall v. Hoddeſdon, _ 5 
10. The Plaintiff exhibited his BI as one of the Cobeirs of „ne Sel. Chan. 
St. Barb, and claimed a Meiety of the Eftate by Viriue of a Settlement 2 L d. 
made by one Henry St. Barb, tbe Grandfather of the Plaintiff, and of S n 
the now Defendant, who having ſet up a Will made by Sir John in Fa- ſaid, ic was 
vour of the ſaid Defendant, and it being ſuggeſted in this Bill, that Decreed 
the Will (if any) was fraudulently obtained, it was prayed that the 8 all the 

Deeds and Writings concerning the Lands in Queſtion might be brought n of Conn. 

into Court, and the rather becauſe the. Defendant in his Anſwer awns ſel ſhould 
the Settlement as ſer forth in the Bill, and that the Plaintiff is one of be produced 
the Coheirs of Sir John; but ſays, that John St. Barb, the Father of ikewiſe, 


Sir John, fuffered a Common 1 or all, or the greateſt fan of 3 


— — — — — —ͤ— - 


- Guidance thoſe Lands; and declared the Uſes to Sir ohn, and his Heirs, fo chat 


Light. 


Executors. 
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to the Court he might lawtully deviſe the ſame by his Will, And now it was in- 
bur 3 ſiſted by the Plaintiff, that the Court would give him an Opportunity 
which they 10 inſpeci the ſaid Deeds and Writings, as was done in the Caſes of the 
might be Caris of Suffolk and Ferrers, and this is but a Piece of Common 
founded, Juſtice uſually done in Canc. in Fayour of an Heir; nay ir hath been 
hos 5 done in the Caſe of a Deviſee who is Heres Factus, as particularly in 
Caſes be the Caſe of the late Duke of Newcaſtle's Mill, and it ought the ra- 
mentioned ther to be done 1n the principal Caſe ; for though the Defendant hath 
which o- proved this Will as Executor, yet he ſays in his Anſwer, that if it 
eg -d ſhould be ſet aſide, there are other Wills in being by which the Eſtate 
ſüppreſsed is deviſed to him. *Ti1s admitted that the Plaintiff is one of the Co- 
and not heirs of Sir John St. Barb, but that he brought his Bill in the Ex. 
come to chequer, ſuggeſting the ſame Matter as by the preſent Bill, and that 
upon hearing the Cauſe the Bill was diſmiſſed, and now he brought 
this new Bill in this Court, and the Defendant inſiſts that if the Plain. 
rift hath any Right he ſhould try it at Law; and he farther inſiſts, 
that Sir John St. Barb was Tenant in Tail General, and that he levied 
a Fine of the Lands now in Queſtion; ſo that if the Common Reco- 
very and the Deed to lead the Uſes doth not avoid this Sttlement, the 
Fine will do it effectually; and that the Deſendant is willing to ſhe w- 
the Plaintiff all the Settlements of the Family, but not all the Con- 
vepyances, Counterparts of Leaſes and old Deeds. Per Cur. The 
Right of the Plaintiffs at Law cannot be tried without the Deeds, and 
and there can be no Reaſon why the Plaintiff ſhould conteſt the Will 
before he knows whether the Teſtator had Power to make it, which 
cannot be known without the Settlement, and the Deed to lead the 
Uſes of the Common Recovery; For it the Plaintiff hath any Right 
it is by Virtue of this Settlement made by his Great Grandfather ; And 
as this Conteſt is between Coheirs, where one ſets up a Will made in 
his Favour, and inſiſts that he is not obliged to produce the Settlement 
until the Will is ſer aſide, certainly there cannot be a Reaſon for not 
Producing it, becauſe the Plaintiff hath no better a Right to ſee it then 
(viz.) after the Will is ſer aſide, than he hath now ; therefore the beſt 
Method is to have the Deeds brought before the Court, and that the 
Plaintiff ſhall be paid the Coſts of this Suit. 9 Mod. 99. Mich, 11 

| Geo. 1. Floire v. Sydenham. 3 3 
S. P though 11. Upon a Bill brought by a Deviſee of Lands againſt the Heir to 
the Heir perpetuate the Evidence of the Will; The Heir anſwered and put the 
examined plaintiff to his Proof, and the Heir Croſs- examined one of the Witneſſes, 


. yet the Heir ſhall have his Coſts. But it may be reaſonable that he 


heſſeſs and ſhould not have Coſts where he examines Witneſſes of his own; Per King 
_pefaſed to C. 2 Wms's. Req. 285. Trin. 1725. Bidulph 1. 1 ; 45 p 


idulph. 


releaſe his 


Kight. 2 Wms. Rep. 286. ſays it was held by the Cnurt ſoon after in the Caſe of Angel od | 
Brown. ; | | = ls 1 898 : 


12. Lands were deviſed by Will for Payment of Debts. Heir at Law 
was a Creditor. and oppoſed the Will as to Part of the Lands deviſed, and 
which the Teſtator had no Power to deviſe, yet he was not by this ex- 
cluded from being let into the Reſidue of the Fund given by the Teſta- 
tor for Payment of Debts. Per Ld. C. King. 2 Wmis's Rep; 418. 
Trin. 1727. Deg v. Deg. . 33 EE 

13. Where a Bill is brought to prove a Will of Land, the 225 of 
the Teſtator muſt be proved ; Otherwiſe in the Caſe of a Deed of rult 
to ſell for Payment of Debts, 3 Wms's, Rep. 93. Hill, 1730. Harris 

v. Ingledew. Fu ng ¼ Y on og 


14. The 
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= Debts he made his Will; and devi 
= Truft to ſeli and pay Debts and Legacies, and the Refidue to his Heir at 
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14. The Court never orders a Will to be proved viva voce ar the 


4 a . 
| Fearing as they do a Deed. 3 Wms's. Rep. 93. Hill, 1730. Harris 
v. Ing ede w. 


15. D. K. by Will deviſed an Eſtate to Truſtees to be by them diſ- 
poſed of by Sale, and to diſtribute the Money among her Children 
and Grandchildren as therein directed, and amongſt che reſt the Sum ot 
1001. to J. K. her only Son who was a Lunatick, and made E. her 
Daughter Executrix, who ſoon after the Death ot the ſaid D. K. proved 
the ſaid Will in the proper Eccleſiaſtical Court. On the Death of the 
Teſtatrix the Lunatick had an Eſtate of 100 l. a Year deſcended to 
him, and is now under a Committee appointed by the Court of Chan- 
cery, and the ſaid J. K's Children have been educated and maintain- 
ed by the ſaid E. and have not any other Proviſion but What is deviſed 


by the Will of the ſaid D. K. and therefore the Truſtees named in the 


Will in Hill. Term 1929, exhibited their Bill in Chancery againſt the 


ſaid J. K. the Lanatick, to prove the ſaid Will per Tefles, and io have 
the ſaid 'Trufts thereof performed and executed, which Cauſe being at I. 
ſue, and ſeveral Witneſſes examined, the fame came on to be heard be- 
fore the Ld. Chancellor, who declared that the Will was well proved. 
MS, Rep. 9 Apr. 1730. Luther v. Kerby. | : 


16. H. T. mortgaged his Lands 17, near the Value and owing other 
e 


Law, who was his next Brother, and beyond Sea in the Service of the 
Faſt India Company. B. covenanted with M. to ſell him Part of the 


 Truft Eflate, and V. covenanted, to pay Iutereſt for the Purchaſe Money 
from Lady Day next and entered on Part of the Premiſſes. The Creditors 


brought a Bill to compet W. to compleat his Purchaſe that they might be 
paid their Debts. The Will was proved in Equity, and W. ſaid he bes 


lieved that T. did duly execute the Will, but that the Heir at Law, though 
made a Patt 

he was will 
| Whereof the Heir at Law was one. Ld. Chan. King ſaid, it is very 


Defendant, had not appeared to, or anſwered the Bill, that 


ing to proceed in his Purchale all proper Parties joining, 


Proper that a Will diſpoſing of Lands ſhould be proved in Equity, et- 
pecl ly in the Caſe of a modern Will; Bur I cannot ſay this is abſo- 
lu 


tely neceſſary to make out the Title, any more than it would be to 


prove a Deed in Equity, by which an Eſtate is ſettled from the Heir 


at Law after the Anceſtot's Death. The Will prevents and breaks the 


Deſcent to the Heir as much as a Deed; and the Hands of the Witneſs 
ſes to the Will may be as well proved as thoſe to a Deed, and ir is the 
better if in the Indorſement to the Will it is mentioned t hat che Will 


is atteſted by three W itneſſes, who ſubſcribed their Names in tbe Pre- 
ſence of the Teſtator. Now, as it would be no Objection to a Title 
it a modern Deed, on which the Title depended, Was not proved in 


Equity, why ſhould it be ſo in the Caſe ot a Will, where the ſame ap- 
pears to be duly atteſted by three Witneſſes, whole Names are menti- 


oned to have been ſubſcribed in the Preſence of the Teſtator ? But in 


preſent Caſe it appears the Detendant, who Articled tor, the Purchaſe, 


| knew at that Time the Heir was beyond Sea, and ſtill accepted the 
Title, without inſiſting that the Heir ſhould 12 or that the Will 
etendant admits by his 


ſhould be proved againſt the Heir. Allo the It 
Anſwer, that the Will was duly executed, and by entring upon great 
Part of the Eftate, has himſelf executed the Purchaſe ; tor which Rea- 
ſon let him pay the reſt of the Purchaſe Money with Intereſt, according 
to the Articles, and at the ſame 'Time ler the Truſtees and Mortgagees 
join in proper Conveyances to the Deſendant the Purchaſor. It ſeems in 
this Cate to have been a grear Help to the Title, that che Mortgage made 
dy the Teſtator, and Prior to the Will, was for the greateſt Far: ae 
urchaſe 


A 
[1-9 l 4 


d all bis Real Eftate to A. and B. in 


* , 


64 Executors. 


ry, pl. 13. 


Purchaſe- Money, which muſt be kept on Foot for the protection of the 
Title. 3 Wms's Rep. 192, 193. Trin. 1133. in Cafe of Colt v. 
Wilſon & al. bf | 


— 
1 TELEPIEES * . 


(B. 5) Probate of the Will iay'd ot cmpelr d. "as 
= what Caſes. | 


Br. Ordina- 1. HE Ordinary may compel the Executor to prove the Teſta- 
ment by Excommunication, and may ſequeſter the Goods till 
TY 2 +: they will prove the Teſtament, Br. Executors, pl. go. cites 9 E. 4. 
33. 49. : 1 Let 
3 Bulſt. 72. 2, Probate of a Will is 4 by Appeal. Roll Rep. 226. pl. 33. 
4 Trin. Jac. B. R. ſeems to be the Caſe of Hornegold v. Bryan. 


But Note, 3. A perpetual Injunct ion was awarded againſt the Defendent not to 


_ in this prove a Will, e, a Perſonal Eſtate only, in the Prerogative 
Kuected by Court by the Maſter of Rolls. Chan. Caſes 80. Hill. 18 & 19 Car. 
the Court 2. Beverſham v. Springhold. e . 4 
to be tried —_ | 


at Law whether a Will or no, and found againſt the Will, and then this Iajunction 1 awarded. | 


we. 


- The Ordinary cannot fray Probate at the Suit of a Creditor till a 
Commiſſion of Appratſment iſſued be returned. Gibb. 125. Hill. 3 Geo. 2. 
B. R. The King v. Dr. Bettiſwortvz. 88 


— Y — n 4 - 4 * 


(B. 6) The Force of Probate of a Will. 


3 Teſtament proved is of ſo great Force that a Man ſhall not 
A have a direct Traverſe thereunto, nor unto the Letters of 
Adminiſtration; But the Defendant may ſay againſt the Teſtament, 

That the Teſtator made not the Plaintiff his Executor &c. and ſome 
have ſaid, That becauſe the Writ oughr tq 15428 with the Teſtament 
that the Teſtament is traverſeable, bur Chari , for a Scire Facias 
to do Execution ought to agree with the Words of a Fine in the Manner 
&c. yet the Fine is not traverſeable directly &c. and the Reaſon 
why the Teſtament is not traverſeable is, becauſe that then it ſhall 
be tried by the Certificate of the Ordinary, and he will not certify 
contrary to that which is ſhewed unto the Court under his Seal, or 
Ander the Seal of the Officer deputed to the ſame. Perk. S. 493. 
2. Probate of a Will in the Spiritual Court does not bind in B. R. 
nor in che Spiritual Court itſelf any Stranger, if it be proved in 
L 2 Forma, Roll. Rep. 21. Paſch. 12 Jac. B. R. Egerton's 
3. If the ſame Ordinary Certify ro the Court under his Hand and 
Seal that there is no Will in his Court againff his Probate, this Cer- 
tificate ſhall not be given in Evidence. So if Ordinary in England againſt 
| his Probate makes ſuch Certificate, the Probate ſhall be preterr'd, becauſe 
it is a Judicial Act. Agreed by Doderidge and Chamberlain in Evi- 
dence to a Jury, Palm. 163. Paſch. 19 Jac. B. R. Lee v. Roblin, 
4. An Executor may be admitted to prove the Revocation of any Legacy 
notwithſtanding he had proved the Will, which it was objected he could 


2 Jac. 2. Attorney General v. Ryder. 


though gain'd by Fraud, yet cannot be controverted in Equity; But if 


the Spiritual Court, it relatiug only to Perſonal Eſtate, and after 
brought a Bill to be reliev'd * this Legacy in Equity, but 


388. Mich. 171). Plume v. Beale. 


as to the Real Eſtate, upon wnien an Iſſue was directed, Compos or non 


. , ß, ec Ho Ht 


Parcell's Cale, and the Realon is, Becauſe the Spiritual Court had 
| to Trial the Temporal Courts have Quaſi a concurrent Juriſdiction z e. 4/4 , e. 


— <—_— 
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not do without taking an Oath that it was the Teſtator's laſt Will; 
For he only ſwears that he believes it to be che Teſtator's Will, and 
at that Time he might not know of the Revocation. Vera. 20. pl. 
12. Mich. 1681. Jervois v. Duke 


5. Whether the Probate of a Will be concluſſve has been variouſ! y This Caſe 
allow'd, but of later Times it has been adjudged that nothing can be in Ravym. 


. . s © 8 a I y — 406, 407. 4 
iven in Evidence againſt it but Forgery, or its being obtained { by Surprize, i 
1. 405. Mich. 32. Car. 2. B. R. Chichetter v. Philips. 4 


good Law 
| a 5 5 | thar the 
Seal of the Ordinary cannot be contradifted, becauſe if there be no Way in the Temporal Courts 
to prove the Will relating to Chattels it mult go on in the Spiritual Court, and the Determination 
there muſt be final; For the Temporal Courts cannot make a Judgment concerning the Will con- 
trary to what was made in the Eccleſieſtical Court, and therefore it they ſhew a Probate under the Hand 
of the Ordinary they cannot prove in Evidence that the Will was forged, or that the Teſtator was 
Non Compos, or that another Perſon was Executor. hui they may give in Evidence That the Seal 
was forged, or the Will repealed, or that there were Bona Notabilia; Becauſe that is not in Con- 
tradiftion to the Real Seal of the Court, but admirs the Seal and avoids it. Per Gilbert Ch. B. 
Gilb. Eqn. Rep. 207, 208. Hill. 12 Geo, in Caſa of Marriot v. Marriot. NES | (29 
If a Will be prov'd before a wrong Ordinary it is Cauſe of Reverſal in ſome Caſes; So if there 
be any Falſehood in the Proof were it Commu1 Forma that is without Witneſſes, or by Examination 
of Witnelles, yet it may be undone if either Diſproof can be made, or Proof of Revocation of ſuch 
Will, or of the making a later. Went. Off. Ex. 48. 6 | : 
Though the Seal of the Ordinary eſtops the JNefendant to ſay that the Will is not prov'd in ſuch 
Manner, yet he may deny the Plaintiff ro be Executor; becauſe the Seal of the Ordinary is but 
Matter of Fact, and not Matter of Record. Went Off. Ex..48. 1 


6. Will under Probate Eccleſſaſticul is not triable in Chancery whether 
there be a Revocation ot it or not. But Ld. Chancellor bid them go 
to the Eccleſiaſtical Court and prove it there. 2 Ch. Cafes 178. Mien. 


* 


7. Will of Perſonal Eftate only, and prov'd in the Spiritual Court 


a Party claiming under ſuch Will comes for any Aid in Equity he 
ſhall not have it. 2 Vern. Rep. 76. Trin. 1688. Nelſon v. Oldfield. 
8. A Legacy in a Will zs forged, The Executor proves the Will in 


: 


Cowper C. diſmiſſed the Bill with Cos. For the Ex«ccutor might have 
prov'd the Will in the Spirits! L-ours with a particular Reſervation as to 
this Legacy, and faid that his Remedy mutt be there. Wms's Kep. 


9. Perſon who proved a Will in the Spiritual Court, by which he ſwears 
the Tefl ator was of ſound Memory, after controverts the ſame Will at Law 


Wes. MALES. oi: „„ ” 
10. Executor may traverſe the Executorſhip of another, for whether 5 
a Will or pg Will is a Queſtion triable by a Jury, as is agreed „ _ , 
Rep e. 9 Rep. Abbot de Strata - , eee 


Compos, and found non Compos, MS. Tab. 1717. April 1, Mon- 


5 oe . . C. x A 0 Bo, De 8 2 4 MD 
not the original juriſdiction of the Probate of Wills, and becauſe as 7 Gt 1 A” 


and this is not like the Cafes 1 Sid. 359. and 1 Lev. 235 that the 
| Probate of a Will concludes a Perſon trom ſaying there was no ſuch | | 2 
Will; but notwithſtanding this Matter may be brought to Trial; for 

the producing a Will under Probate is only Evidence that there was 
ſuch a Will; and though it is Evidence of ſo ſtrong a Nature that no 

Evidence ſhall be admitted ag ainſt it, yet to plead that fuch a Will 

was proved is no Reaſon why this Matter ſhould not be tried, 

Theretore judgment was given for the Plaintiſt. Comyns's Rep. 
150. 152. pl. 102. Mich. 5 Ann. C. B. Anon. 

| 8 . 11. Will | 
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R 11. Will concerning Perſonal Eflate proved in the Spiritual Court; Re- 
ſpondant having a former Will in his Favour brings his Bz/l to diſcover 
by what Means the latter Will was obtained, and to have an Account of 
the Perſonal Eſtatc, and whether the Teſtator was not incapable and 
impoſed upon. Detendant demurred, becauſe it belonged to the Spi- 
ritual Court only to prove the Validity of Wills, and the former Will 
was not proved in the Spiritual Court as the Will in his Favour was. 
The Demurrer was over-tuled ; Note, it was mentioned in the Re- 
ſpondents Caſe, that the Appellant who was the Executor of the prov- 

ed Will was only in the Nature of a "Truſtee tor the Reſpondent. 
MS. Tab. Feb. 6th. 1723. Andrews v. Powis. Y. u A 


bo. nnd. ., e . . SC. ated fy Lon For ogg | 


* 
as — 4 A 


(C) Adminiſtration, 


In what Caſes it ſhall be granted. 


Br. Execu- 1. IF all the Executors refuſe to admitiiſter Adminiſtration ſhall 

tor, pl. 119. be granted. * 2: E. 4. 24. f 20 Y. 6. 1. b. 38 0. 6. 8. tor 
cites 8. C, nom the Leſtator dies inteſtare. 19 E. 3. Covenant 24 50 E. 3 9. 
but not S. P. V ſe it is if ſuſe and h . +11 | 
bur ſays, thar PUT Otherwile it 18 i one retule and another proves the Teſtament. 
it a Man 9 Rep. 37. Hen/loe's Caſe. _ 88 
mike 20 | | | | : FEES 
F xecutors, ard one proves the Teſtament, it is ſufficient for all if che others Will agree to it, and 
the Refuſal be ore the Ordinary is no Eftoppel to them to adminiſter after; Per tot. Cur. And the7 
had no Regard to the Spiritual Law, which is contrary in this Matter. Br. Executor, pl. 
117%. Cires 21 E. 4. 24. | But if there are two Executors, and he that proves ir dies, and he thar 
re fuſed before the Ordinary will not adminiſter, the Ordinary may ſequeſter. Ibid. | 

+ Fitzh. Executors, pl. 15. cites S. C. | | | 5 


Mod 213. 2. Jt an Executor ad miniſters before Probate of the Will, and after 
pl. 47. Paſeh. refuſes td Prove the Wil, and to_adminiiter when the Ordinary 

C8. Parten MAKES JIrocels againit him, the Ordiaary may grant Adunnittra⸗ 
v. Baſeden, 101, 3 9. „ 5 . 5 e 
8. F. held 5 5 BY 

contra, and that the committing of Adminiſtration in ſuch Ciſe is a mere void Act. — 5. P. by Holt 
Ch. J. accordingly, and cites 8. C. 1 Salk, 308. Ee | | 1 ab - 


3. Ik a Man makes an Executor, bur it is not known, or conceal- 
ed, the Drdinary may grant Adminiſtration, and this ſhall be good 
till the other prove the Will. „E. 4 12. b. rz 
4 But if a Man makes an Executor, the Ordinary cannot grant 
Admumſtration betore Retuſal of the Executor. 3 0. 4. Admint⸗ 
5 Il A. makes a Promiſe to B. and aſter B. dies Inteſtate, and Admini- 
ſtrat ion of his Goods is granted to C. Who dies Inteſtate after, and then Ad⸗ 
miniſtration is granted ro D. ſor the Goods of C. D. cannot have Ac⸗ 
tion on the Promiſe made to B. as Admimiſtrator to C. for he 
1s not Adminiſtrator to B. tnaſmuch as Admunſtratton is not 
granted to him of the Goods of B unadminiſtered by C. Adjudg⸗ 
cd per Cur, upon De:nurrer, Mich. 15 Car. B. R. 60g againſt 
Osbourn. Intratur Trin. 15 Car. Kot, 926. - 


6. Tf 


A. 4 * 
— — n 


2 


me Tf all the Executors refuſe before the Ordinary, Adminiſtration * Br. Execy;- 


Executors. 


ſhall be granted. 21 E. 4. 24. 20 0. 6. 1. b. 36 9. 6. 8. tor, pl. 117. 
| cites 8 C. 
but not S. P. though it ſeems admitted there. Where Executor adminiſters, and after refuſes, 


if Adminiſtration be granted during his Life ir is void; Per Holt Ch I 1 Salk. 308. Mich. 11 W. 
3; C. B. in Caſe of Wangford v. Wangford, cites Mod. 213. Parten's Caſe, 


5. Tf an Executor dies Inteſtate, Adminiſtration ought to be * if A. 
gantry of the firit Teſtator, for now he dies Inteſtate. x2: E. 4. makes B. hls 
24. 26 0. 8. 7. | xecutor 


and ies, and 


| | ; B. proves 
the Teſtameut and dies, the Ordinary may ſequeſter the Goods of A. as well as of B for 8 is the 


ſame Thing now as if A. had died Inteſtate at the firſt. Br. Executor, pl. 117. cites S. C. 


3. But ik an Executor after Adminiſtration dies In- eſtate, and the 
Ordinary grants Adminiſtration of all the Goods of the Executor, 
he may admmiſter the Goods of the firit Teitator. 10 E. 4. 1. 
(Auste this. | Ns 


(C. 2) [What Power the Executor, or Adminiſtrator of an 
Executor has, as to the Goods of the fult Teſtator.] 


9. It an Adminiſtrator makes his Executor and dies, his Executor Fo where 4 
ſhall not have the Admint:tration of theſe Goovs, but a new Ad- my ood 
S minittration OUght to be granted of them. 34 Y. 6. 14 D. 32Þ. 8. tors ing gee 
| 47 adzudged 11 Rep. 5. Brudnell's Caſe, 9. b. „ 5 


the one Ex- 
| | | | __ ecutor makes 
an Executor and dies; The other ſurvives and dies Inteſtate; The Executor of the Executor ſhall 
not meddle; tor the Power of his Teſtator was determined by his Death, and by the Survivor of rhe 
other; So that now the Ordinary ſhall commit the Adminiſtration of the Goods to the Executor who. 
ſurvived, & de Bonis non Adminiſtratis of the firſt Teſtator. Br, Executors, pl. 149, cites 
32 H. 8. | 9 55 | 


10. Tf an Executor before Probate of the Will of his Teffator Where the 
makes an Executor and dies, the Executor of the Executor cannot Ter 4 
take upon hunſelt the Execution of the firſt Teſtament, but Admiai- water 
ſtrat ion vi the Goods of the firſt Teſtator cum Teſtamento annexo ſhall be and before 


| granted, D. 22 & 23 El. 372. b. ſaid by the Judges of the ]Prerogative Probate, his 
Court to be the Uſe and Cuſtom of the ſaid Court ot Precoga- Bec 
tive, and agreeable to the Law by the Opinion ok Oper, ro which e wh 5 
the Court gave Credit. TT tea  thefirſt Tef- 
| | : | tator, be- 
cruſe he is not named Executor to him in the Will, and no one can prove the Will but who is na- 
med Ext cut er in the Will. The Executor's not proving the Will does, upon his Death, determine 
. but not avoid it; Per Holt Ch. J. 1 Salk. 309. in the Caſt of Wankford v. Wank- 
ord, e | 0 | ee 1 E | 
11. If the Ordinary commits Adminiftration ro J S. he may refu/? 
the Adminiſtration, and then the Ordinary may commit it to another; 
For he cannot compel him to adminiſter. Br. Adminiſtrator, pl. 7. 
Cites 34 H. 6. 14. > 3% ' 8 
12. It a Man makes an Executor who adminifters, and they will not Br. Execu- 
come to prove the Teſtament when the Ordinary makes Proceſs againſt them, tor, pl. 192, 
then he may lawfully commit the Adminiſtration over; Per Townſend “e. & 
J. Br. Adminiſtrator, pl. 32. cites 4 H. 7. 13. : „ | 
Iz. A. makes his Will, and directs that one Near after his Deceaſe Br. Debt 
B. jhall le Fxecutor. The Ordinary may grant Adminiſtration ia the 140. 
mean Time, and the Sale or Gitt ot the Goods by him within the Year Pl. C. 281. 


ſhall never be avoided by the Executor atter the Year. Pl. C. 279. b. cole way 
Paſch. ) Eliz. in Cafe of Greysbroke V Fox. Ch. J. Ibid. 


14. Two 
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Executors. 


There is a 14. Two Executors being in Suit which of them was the true Exe- 


Difference cutor. It ſeems that the Ordinary cannot grant Adminiftration pendente 
where there | 


j, 2 Contro. lite. Mo. 636. pl. 874. Hill. 37 Eliz. C. B. Robin's Cale. 

verſy in the i ME OP 1 8 1 | 

Spiritual Court concerning the Right of Adminiſtration, and where it is concerning a Will ; For 
in the firſt Cale at) Aminiſtration granted Pendente lite is good, but otherwiſe where the Controver- 
ſy is concerning a Will; For he that comes in under a Will ſhall avoid all that which an Admi- 
niſtrator can do, Carrh 153. Trin 2 W. & M. in B. R. Frederick v. Hook. — Per three 
Taſtices againſt one contra, and ſaid that neither Robin's Caſc nor. the Caſe of Frederick v. 
Þ cope were adjudged Caſes. Gibb 260. Paſch. 4 Geo. 2 B. R. Wollaſton v. Walker. 
S P. per three Juſtices, that neither of thoſe Ca'es were adjudged, and that the Reaſon given in 
Carth. did not maintain the Opinion. 2 Wrms's Rep. 590. in Caſe of Walker » Woollafton —— — 
2 Barnard, Rep. 63. Lee J. ſaid he had ordered the Roll of that Caſe of Frederick v. Hooke, Carth, 
153. to be ſearched, and accordingly it was found that that Plea in Abatement in Relation to the Vali- 
dity of the Adminiſtration was there waiv'd, and Judgment was actually entred for the Plaintiff, ſo 


* 


that he ſuppoſed there was only a Rule to ſhew Cauſe in that Caſe, 


15. If a Man enters into Religion and makes no Executors, the Ordi- 
nary thall grant Adminiſtration, 9 Rep. 40. a. Trin. 42 Eliz. in 
Henſloe's Caſe. 5 5 5 | OE 
16. It all the Executors refuſe, Adminiſtration may be granted to 
another, and none of the Executors can adminiſter, as where one of 
the Executors proves the Will. 9 Rep. 37. a. Trin. 42 Eliz. Hen- 
{loe's Caſe. Fp 2 e 
17. If one makes tπjõ Exec utors, one 17 Years old, and the other under, 
Adminiſtration during the Minority is void; becauſe he ot 17 may 
execute the Will. Brownl. 46. Mich. 14 Jac. Anon. 
18. It Adminiſtration be granted during Minority of two Infants; 
and one dies, yet the Adminiſtration continues. Brownl. 47. Mich. 
14 Jac. Anon. Dove DE 5 
19. Ordinary may grant Adminiſtration of the Goods of an Alien, if 
| no Will. Palm. 14. Arg. Trin. 17 Jac. B. R. nn pn mk 
1 Salk. 309, 20, Fxecator of Executor ſhall be allow ed to be Executor to the firſt 
F. F, — Teſtator; But per tot. Cur. This is to be underſtood when firſt Exe- 
_— „ cator proves the Will. Palm. 156. Hill. 18 Jac. B. x. 
Wangfordy, „ ep SE, 77 
Wangford. 


S. C. cited 21. Upon Engliſh Bill the Caſe was, That ſeveral Executors were 
by GRE made, and one proved the Will, and the Reſt refuſed ; and he that had 
2 Hill. proved the Will died, and another Perſon took out Letters of Adminiſ- 
Fx ay tration and preferred his Bill in this Court. And the Court held clear- 
. ly that by the proving of the Will by one, they are all Executors, 
and although he that proved the Will die, yet no other Perſon can ad- 
_ miniſter during the Lives of any of the Reſt. And it does not appear 
that they who reſus'd are dead; Whereupon the Bill was diſmitled, 
Hard. 111. pl. 2. Paſch. 1658. Pawlet v. Freak. 15 
22. Defendant in Execution was the next of Kin to the Plaintiff Inteſ- 
tate ; and a Motion was made tor a Habeas Corpus to bring her from 
the Counter in this Court of B. R. that having adminiſtred to her Cre- 
ditor the might be diſcharg'd; but it was deny'd, tor the could not 
be thus diſcharged, becauſe Non Conſtat de Perſona; neither can the 
give a Warrant of Attorney to acknowledge Satisfaction; Therefore 
let her renounce the Adminiftration and get it granted to andt her, and then 
the may be diſcharged by Letter of Attorney trom ſuch Adminiſtrator. 
2 Mod. 315. Trin. 30 Car. 2, B. R. Joan Bailies Caſe, _ 
23. Eccleſiaſtical Judges may provide for the Diſpoſition of Bona 
Peritura in Caſe of Neceſſity Pendente lice. Arg. Vent. 313. Trin. 
29 Car. 2. in Caſe of Baker v. Baker. 0 


24. Adminiſtration granted where there is à Wil] and Executors but 
conc cal d, the Adminiſtration is void though Executors renounce. 
2 Lev. 182. Hill, 28 & 29 Car. 2. B. R. Abram v. Cunningham. 

25. W 


9 


if 


2 


the Executorſſip ſurvies to the other; But where there are two Exe- 
cCutors, and one Executor only acts and dies, and then the other renounces, 


1 Salk. 311. pl. 14. Houſe and Dounes v. Ld. Petre. December 19. 


32. Admittration granted 70 t One dies ; It ſarvives to the other z 8. C. cited 
For by Wright K. it is not a bare Authority, but rather an Office, and B £4. O. 


Boden was determined contra in the Eccleſiaſtical Court. Caſes in Equity in Ld. Talbot's Time 

128. in Caſe of Hudſon v. Hudſon, Trin. 193 5. but upon the Authority of Adams v. Buckland before 
then Ld. Cow per, he overluled the Plea of Adminiſtratien having been granted to the Plaintiff and ano- 
5 "x which other died before the Bill brought Caſes in Equity in Ld. Talbot's Time 127. 
Trin. 1935, 5 e Wie f iſ rh emf > ua ) C 


4 


. Executors. 
25. W. and R. were two Brothers, a Legacy of 100 I. was deviſed to 
R. who went beyond Sea, and after five Years abſence, the other ſuggefling 
he was dead, took out Adminiſtration and ſued forithe Legacy. The Court 
decreed the 1001. and. Intereſt, ro be paid to the Plaintiff ever ſince 
R. went away, the Plaintiff giving Security that it ſhall be repaid to 
R. it ever he ſhould return; which Security to ſtand for three Years 
and no longer; but the Plaintiff's own Security to ſtand for ever. Fin. 


Chan. Rep. 4:9. Hill. 31 Car. 2. in Caſe of Norris v. Norris. 


26. The Reſidue of my Goods I give to my loving Executor (with a 

Blank) Adminiſtration muſt be granted. Paſch. 1681. Wina v. Little- 1 
ron. ER 2 5 : 5 * TI ts 

2). Where an Executor dies before Probate of the Will his Execu- 


* 


tor cannot prove it, but Adminiſtration cum Teflamento annexo mult. be 


ranted to the Reſiduary Legaree if any, or elſe to the next of Kin. 
ern. 200. pl. 196. Mich. 1683. Day v. Chapfield.. © = 
28. A. died beyond Sea and made a Nuncupative Will, and thereby 
B. Executor. G. took Adminiſtration and brought a Bill tor 2 


ot the ſuppoſed Inteſtate's Perſonal Eſtate. B. pleaded the Will, a 


that he was Executor and that A. left no Eſtate in England It was 
not neceſſary that the Vill be proved here no more than if a Man died 


and letr an Eſtate in Scotland. Vern, 39). Paſch. 1686. Jauncey v. 


Sealey 3 2 a ; | „ 0s > ey "PRs 
29. Ir ſeemed to be agreed that if Executor becomes Non Compos, 
the Spiritual Court may commit Adminiſtration, but not if he become 


Bankrupt. 1 Salk. 36.. pl. 2. Mich. 3 W. & M. in B. R. in Caſe of 


Hills v. Mills. 8 100 | 
30. It Adminiſtration be granted and rhe Letters of Adminiſtration 


are off, new Letters of Adminiſtration may well be granted aſter the 
Action is commenced 3 bur it is otherwiſe if they are then Originally 
rom... Comyns's Rep. 18. in pl. 10. Mich. 8 W. 3. in B. R. Bar- 
ton's Caſe. JV | 


31. Two Executors, one renounces, the other proves the Will and dies; 


by this the Teſtator is dead Inteſtate, and the Executors of the acting 
Executor haye nothing to do with the Goods unadminiſtred, but Ad- 
miniſtration ſhall be granted xo the next of Kin ot the firſt Teſtator. 


1700. Coram Delegatis. 


the, Office ſurvives, 2 Vern, 514. Mich. 1705. Adams v. Buck- 1 
A 1 1 the Caſe of 
| : Bowden v. 


5 — 


* N K 7 — — * — — OI — — : — — — i — . — — p 
1 _ — — 2 * 10 - — - 2 4 - # 3 tA — — — — — Ä—2— — — 
" TS * CES — 7 -» — — ——u ” — * 4 PAS — — 2 - a 

— - — 2 — 7 — — —_—_ by eo > DI ** — — Leh c & 

— A 4 — — * 2 = * . 1 — _ 9 2 © 29 > —— * . F ö — 
EIFS. =O OR e - AST EI * — 1 * 8 

4 N - 5 . . - — * — . - " - - 
— n . b - - 


if 
"6 
7 

s 1 4 
W F 
„ 
way. 

k : 
W. 


— * nd 


<p Executors. 


* 


r (D.) Adminiſtration upon the Statute of 31 E. 
3 Cap. 11. 


How it may be granted. 


Hetl. 1 35. 


T pe der mip grant] rere Antenne of . 


IT, 

Hill 4 I. veral Parts of the Goods of the Jnteſtate, 10 E. 4. 1. b. 18 
C.B. in A | | 
Gray's Caſe Y. 6. 12. b. 38. E. 3. 21. | | : 

S. P by VVV . | 1 „5 
Hutton, but by him and Harvey it is illegal — Sid. 100. pl. 5. Hill. 14 & 15 Car. 2. B. R. 
Hammon v. Moor, S. P held per Curiam clearly to be void. And thongh the Goods are in 


ſeveral Counties, yet it ſeems that the Ordinary cannot commit Adminiſtration of the Goods in the 


one County to one, and in the other County to another. Sid. 101. pl. 5. Hill. 14 & 15 Car. 2 B. R. 
But there is added a Quzre bene - Adjudged 7 1 * 148. Hill. 1 Ann B. R. in Caſe of Tay lor 


v. Raines, that Admlniſtration may be granted Quoad &c: as well as Executor may be Quoad. —— 
| 1 Salk, 313. pl. 20. Shardelow v. Naylor 8. P. and ſeems to be S. C. 9 0 . 
2. The Orvinary may grant Adminiſtration vpon Condition, 
efore granted to J. S. who fs outlawed und 


As where this was 
in Priſon beyond Sea, this may be granted to another, but ſo as it 


the ſaid J. S. comes back inte England he ſhall adininifter when 


he comes back. 34 D. 6. 114. . 
3. In Debt per Cur. Adminiſtration cannot be committed by Pare), 
4 by writing; Quod Nota. Br. Adminiſtrators, pl. 27. cites 21 
6. 43. | E | | 


4. But per Newton, it may be committed by Entry in the Regiſter 
without committing it by Letters ſub Sigillo ; Quod quere inde ; For to 


this it was not anſwered. Ibid. 


F. Obligee of a Bond Debt of 500 J. died Inteſtate ; The Ordinary 


committed Adminiſtration o 100 J. thereof to A. and of another to B. 
&c. It was held clearly by the Court ro be void, tor feveral Ad- 


miniſtrations cannot be committed of a Thing intire. Sid. 100. pl. 5. 


Hill. 14 & 15 Car. 2. B. R. Hammon v. Moore. 
6. Windham conceived that Adminiſtration cannot be committed of 
Part of any Debz, but may be ſeverally of the Goods in ſeveral Coun- 


ties; Sed Curia contra; They may commit Adminiftration to as many 


as they will, but not by ſeveral Parcels, becaufe _ by Statute. 
Keb. 434. pl. 27. Hill 14 & 15 Car. 2. B. R. Taylor v. Gore. 
7. As to the Statute 31 Ed. 3. cap. 11. the [nconveniance before this 
Statute was, that albeit the Ordinary might have ſeiſed the Goods of 
the Inteſtate in Poſſeſſion, yet he nor any under him could ſue for bis 


Debts in the King's Courts, ſo the Debtors world defraud the Wife aud 
Children, and Creditors Joſe their Debts. Theſe Adminiſtrators were 
but the Ordinary's Deputies, and by this Statute they were account- 
able to the Ordinary as well as before; it altered nothing in the Sub- 
ſtance of the Thing, but did enlarge his Authority to give him Actions 
in the King's Courts; So was the Law taken, held, and practiſed. 
This appears by Lindwood 10 H. 6. in Cap. de Medietate Eccletiz & 
ita q uorundam Teſtamentis; the Gloſs in Verbo Diſtributionis, 


which Glofſes were made after 31 E. 3. cap. conſtitut' Art? 14 U. 
F. 470. ordained, the Ordinary in allowing the Accounts ſhould be 


5 8 abſque dolo, Per Dr. Walker. Cart. 132, 133. Trin. 18 Car. 2. 


C. B. in Caſe of Hughes v. Hughes. 
e | 8. Admt- 
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g. Adminiſtration was granted Pendente Lite about a Will whether Adminiſtra- 


Will of no Will, and if no Will, then to whom Adminiſtration be- tion Pen- 


longed, and the Adminiftration was, Ad Colligend &c. and Ad ſol- cone Ne 
dend As alienum &c. and it was argued whether this was within is void, but 


any Starute ſo as the Adminiſtrator was ſuable. The Court ſeemed not where 
pro Quer* that the Adminittrator was ſuadle; Sed adviſare vult. 2 the Contro- 


l 5 
Jo. 134. Hill. 31 & 32 Car. 2. B. R. Impey v. Pit. bout Right 
| | by of Admini- 
ration ; Held per Cur. upon Demurrer, Carth 153. Frederick v. Hook.-——S. C. citrd per Lee 
]. but by the other three Juſtices ſuch Adminiſtration in Caſe of a Will was held gdod. Gibb. 
260. Woolaſton v. Walker. And the three Jnſtices ſay, that the Caſe of Mo. 636. Robins's 


Caſe, and the Caſe of Carth. 153. Frederick v. Hooke, are not adjudged Caſes, 


9. The Bill was to have a /ong Leaſe alligned, which came to the 
Plaintiff by Virtue of an Adminiſtration of her tormer Husband, but there 
were Children ef the Inteſtate; and it was referred to the Civil Law to 
determine the Adminiſtration betore a Decree ; For the Statute of H. 
8. is, that Adminiſtration be granted to the Wite or Child, and the 
Wite having it, [the Court bid them] ſend back to fee if the Civil 
Law doth not proportion the Adminiſtration. 3 Chan. Rep. 61. Mich. 
1670. Hunt v. Jones. . . . „ 
10. The Court held the Ordinary may grant Adminiſtration to zhe Show. 351. 
Brother quoad Part, and to the Wife for the reff ; in which Caſe neither e 8 Q 
can complain, fince the Ordinary need not have granted any Part of bur S P. 
the Adminiſtration to the Party complaining ; Bur if the Intefate does not 
leavs a Bond of 100 l. the Ordinary caunot * Adminiſtration for 50 l. appear. — 
to dne Perſon and 50 J. to anot her, becauſe this is an entire Thing ; - nods pn 
Aunua nec debitum, Judex non ſeparat ipſum, 1 Salk, 36 pl. 2. Mich. ,*.04/ | 
3 V. & M. in B. R. Fawtiry v. Fawtry. 5 * Farr. 
5 | | | r 448 ; 
Het, 135. — 2 Ch. Cafes 54. Taulurier v. Ward. hut it cannot be granted of Goods in one 
Ccunty to A. and in another to B. Quære. Sid, 101. NT On Rp | 


x1. Since the Stat. 22 & 23 Car. 2. it has been held, that the 3 1E. 3. 
cap. 11. is thereby repealed ; the Reaſon of Diſtribution of the Inteſtate 
Goods by the Ordinary before the Statute 22 & 23 Car. 2. was becauſe 
there was no Property ot thoſe Goods in any Body, therefore the Or- 
dinary having the Poſfefſion he diſpoſed of them at his Pleaſure, tor 
there was no Proprietor to controul him; Per Holt Ch. J. Carch. 
376. Paſch. 8 W. 3. B. R. Oldham v. Pickering. 5 3 
12. An Adminiſtrator during the Abſence of J. 8 (who is Executor) 3 Salk. 23. 
brought an Action of Debt on a Bond, but did not aver in his Declara- ag ge 
tion, where F. S was abſent, or that he was alſent; Per Cur. It is der Eurim 
but reaſonable that the Ordinary may grant Adminiſtration during accordinſtly. 
Abſence as well as during Minority or Pendente Lite, and ſuch Ad- — Mod. 
miniſtrator is accountable to the Executor. We will intend it Abſence mel Be 7 
Tezond Sea, but the Plaintiff ought to aver that he was abſent, and tion u hat 
Judgment tor Defendant. 1 Salk. 42. pl. 11. Mich. 3 Ann. B. R. Adminiſtrati- 
Slaughter V. May. | e N 4 5 333 3 _ 
| ; 5 . 5 | ed Debita le- 
gis Forma durante Abſentia, and therefore the Court held it muſt be underſtood an Abſence beyond the 
| Os 3 Salk. 23. S. C.— 2 Ld. Raym. Rep. 1071. Slater v. May. S. C. adjudged for che De- 
Rndant..” „ 77% RET 5 


13. H. brought Debt againſt T. on 4 Bond of 2000 l. entered into 11 Mod. 
by T. to F. deceaſed as Adminiſtrator to F. as to this Bond only. The 93 4 - 
Vetendant pleaded in Abatement that Adminiſtration as before granted d tr 


＋ this Bond 10 C. But per tot. Cyr. this Plea is only in Bar, aud can- appear. 
ere — =, 


7 Executors. 
Holrs Rep. not be pleaded in Abatement, and therefore a Reſpondeas Ouſter Was 


wen awarded. 2 Ld. Raym. Rep. 1207. Mich. 4 Ann. Hacket v. Tilly, 
ut 8. F. | | 


does not appar. 


8 
"a _ OY — 


(D. 2) Adminiſtration granted to ſeveral ; their 
Power, and Pleadings. 


1. EBT againſt Adminiſtrator, who ſays that it was committed 
a6 to him and anbt her, this is no Plea without ſaying, that the other 
_ adhuniſtred, by which he ſaid ſo, and there the Adminiftration by the 
ot her is traverſable, and not the committing ot the Adminiſtration, and 

ſo ſee, that if the Committee does not Adminiſter he is not charge- 
ble. Br. 'Traverſe, per &c. pl. 322. cites 8 H. 6. 2. ge 
2. A and B. two Bond-Creditors taking joint Letters of Adminiſtration, 
A. gets 3 his Hands be/? Part of the Aſſets, and retains tor his own 
Debt againſt B. On a Bill for an Account Queſtion was, whether A. by 
this had got ſuch a legal Advantage as to be intitled to keep the Aſſets 
and ſo B. loſe his Debt? Per Matter of the Rolls, the Rule ot this 
Court in Caſes of Retainer is, unleſs the Party can /hew a legal Right 
to retain, we never give it him; if he can ſhew a legal Right, we 
1 | never take it away from him. The Queſtion then is, whether at Law 
\i this be a good Retainer? At Law no Doubt an Executor or Admini- 
| {trator has a Right in Cafe of Debts in equal Degree to prefer one to 
another, and to retain for his own in the firſt Place againſt any other 
Creditor, 'The Reaſon is, not (as ſome of the Old Books ſay) becauſe 
the Law leaves it to the Conſcience of the Executor which Debts to 
prefer, for that I take to be a fictitious Reaſon, being contrary to the 
general Principal of Law, tor a Man thus to become * in his own 
Cauſe and be left to determine which Debt ought firſt to be paid, his 
con or another's. But the true Reaſon is, becauſe if a Retainer were 
"= not allowed, an Executor in Caſe of a Deficiency of Aſſets would have 
3 no Poſſible Way of obtaining Satisfaction for his Debt, for at Law 
x there is no ſuch Thing as ſplitting of Debt, or making a ratable Pro- 
'' portion, and therefore he cannot come in upon an Average with the 
"7 Teſt of the Creditors, nor has the Advantage of another Creditor, who 
i} , by bringing his Action in due Time may recover his Debt, though 
| there be not enough Aſſets at laſt ro anſwer all Demands upon the 
WW Zn Teſtator; For he cannot ſue himſelf; ſo that this Privilege of Rerain- 
er is founded on the Policy of the Common Law, that Executors 
may not be deprived of one Advantage without having another in lieu 
of it, and that they may not be in a worte Condition than all Mankind 
beſides ; But this is not a Caſe between an Executor orAdminiftrator, and 

a Creditor, but between two joint Adminiſtrators who are both in the 
ſame Condition in all reſpe&s. Now here has been no Authority cited 
to ſupport a Retainer by one Adminiſtrator againſt the other, nor do I 

| fee how there ever could be one, becauſe an Adminiſtrator can bring 
no Sort of Action againſt his Companion wherein this Point might 

| Have been ſettled at Law. Neither does the Reaſon of the Law jutti- 
ty ſuch a Retainer, tor Adminiſtrators are conſidered bur as one Per- 
ſon in Law, the Poſſeſſion of the one is the Poſſeſſion of the other, the 
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Receipt of one is the Receipt of the other, and therefore the Retainer 
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for 


of one muſt be conſidered as the Retainer of the other, and muſt enu 
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for their mutual Benefit in the Diſcharge of the Debts of both in pro- 
ortion. Then the Conſequence would be very bad were a Retainer 
allowable in this Caſe, tor Adminiſtrators muſt fight tor the Aſſets if 
getting the ſole Poſſeſſion would entitle either to a ſeperate Right in 
them, fo that as no legal Right ot Rerainer has been thewn, the Rule 
muſt take Place, that he, who cannot tetain in Law cannot in Equity. 
The Plaintiff is entitled ro an equal Nittribution of the Aſſets, being 
an equal Creditor, according to Conſcience and Equity, and the De- 
ſendant muſt be decreed to Account. 26 Feb. 1738. in Canc. Chap- 
man v. Turner. Ip | 
2. A Recovery againſt one Joint- Adminiſtrator ſhall bind him and all 
his Companions, and therefore it is Reaſon it ſhould bind all Stran— 
gers; Per two Juſtices, and the other two faid that they were of the 
jame Opinion; But they would be adviſed &c. The principal Caſe 
was Debt againſt four Adminiſtrators, who pleaded that one T. D. had 
brought Debt in B. R upon a Bond tor 100 l. againſt one of the Ad- 
miniſtrators, and recovered by a Mhil Dicit, and that they had Riens 
enter Maines to ſatisfy over and above the ſaid Debt, and this was de- 
murred to; And Anderſon and Beaumont held it a good Plea; And 
it there be any Covin in it, it is to be averred by the Plaintiff ; for 
Prima Facie it ſhall not be ſo intended, bur that it js true. Cro, E. 
471. pl. 23. Hill. 38 Eliz. B. R. Further v. Further. | 8 5 
3. A Releaſe ot one Adminittrator not to prejudice the other. Toth. 8 P. decreed 
264, 265 6 Car. C. B. Horner v. Barrel. 5 le 
Hardwick, Mich. 11 Geo. 2. iu Hudſon v. Hudſon ——— One Adminiſtrator cannot l Goods or 
releaſe Debts without the other but they muſt all join, Wood's Inſt. 3 55. cites Bac. Uſe of the Law, 


Property, cap 9. 
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(E) Upon the Death of what Perſon Adminiſtration 
˙ß„ 8 8 


. IT a Feme Covert dies Jnteſtate, Adminiſtration may be grant - The ren 
ed of her Goods; For peradventure the has Things in Action, 's the only 


the which are not given to the Baron by the Law. D. 8 Eltz. 251: Je, al next 
90. admitted, Th, Ta | Sy . 2 by 


5 | A” the Statute 
of E. 1. Show. 351. Hortree v. Hortree. 


"IG 


Cb.) Who ſhall grant it. 
1 Metroplitan. 


= 1 he who dies Inteſtate has Goods in diverſe Counties, the * Br. Admi- 
. 4 Petropolitan ſhall grant the Adminiſtration. 14 H. 6. 21. . 

* 10 D. 7. 18, 35 H. 6. 43- FED OS. TS | S. P. ac- 
e | 5 | 8 5 cordingly. 
And it the Biſhop of another Dioceſs than where the Party dies ccommits the Adminiſtration, this is 
void, though the Metroplitan has not yet committed the Adminiſtration ; and this of Goods moveable, 
The Adminiſtration belongs to the Archbiſhop though he has only the Value of a Penny in one 
County; Per tot. Cur. Br. ſays Quzre if this Word County ought to be Dioceſs. Br. Admi- 

niſtrator, pl. 31 Cites 39 H. 6. 27, 28. = | 
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2. It he has Bona Norabilia to the Value of 1008. in diverſe Dio- 
war the Metropolitan ſhalt grant Adminiſtration. 10 h. 9. 


16. b. | 
3 . Ika Man dies beyond Sea Inteſtate the Archbiſhop ſhall grant 
M ER PD. 11 Jac, B. per Coke to be adjudged in 
2 Cl, 
8 4 i? the Archbiſhoprick of York is void, the Archbiſhop of Canrerbury 
ſhall have the Spiritualties, and Brooke fays it ſeems that at that Time 
he may commit Adminiſtration. Br. Ordinary, pl. 22. 
5. The granting of Adminiſtratior» of every Biſhop's Goods, although 
he has not Goods bur within his own Juritdiction, does belong to the 
| Archbiſhop. 4 Inft. 335 | | | | | 
Sid. 90. 6. Where a Man dies Inteſtate, having Goods in ſeveral Peculiars, 
Tull v. the granting Admiſtration does not belong to the Ordinary ot the Dio- 
4 3" 9 ceſs, but to rhe Metropolitan ot the Province; For they are exempt 
ſeems to be from ordinary Juriſdiction. Lev. 18. Mich. 14 Car. 2. C. B. Anon. 
5 * ay held accordingly, becauſe ſeveral Peculiars do not belong to the Ordinary, bur to the 
Archb:ſhop of the Province; but true it is, that ſome belong to the Ordinary, and hecaule it was 


ſo ſuggeſted for a Prohibition where a Cauſe was immediately transferred from the Peculiar to the 
Archcs, a Prohibition was granted. | EN TE 295 | 


1 1 


Adminiſtrat ion. 


(G.) By whom it ſhall be granted. 


The Col A If a Man has Bona Norabilia in Ireland and in England, and 
I. Merchant - . dies Inteſtate, there ſhall be ſeveral Adminiſtrarions granteo, 
of Ireland Vt3. by the Archbiſhop of Dublin kor all within his Province, and 
Was obſiged by the Archbiſhop of Canterbury for all within his Province. 


in eighty 


Poste, (But it fees that it is intended that he has Bona Notabtlia in 
one D. of Diverſe Dioceſſes within each Province or Gooos in his Oia⸗ 
London; Cele 3 For otherwiſe it ſeems it ought to be granted by the Or. 
the Obliga- DINary where the Go ads are, and not by the Metropolitan. O. 


tion was 17 | | 
made in 5 El. zos. | * | 2 | 
Ireland; bur always after remained in London. D. died Inteſtate in the County of Bedford in Eng- 
land; the Biſhop in Ireland committed the Adminiſtration to the Son of D and he releaſed the 
ſaid Debt to L. The Archbiſhop of Canterbury committed the Adminiftration in England to the 
Widow of D. who had gotten the Obligation. It ſeems that notwithſtanding the ſaid Adminiſtra- 
tion and Releiſe made in Ireland, the ſaid L. ought to anſwer to the faid Action brought in Lon- 
don, and this by the Opinlon of the Court, but by reaſon of ill ple ding the Plaintiff hat not Judg- 
ment. D. 305 a. pl. 58. Mich. 13 & 14 Eliz Daniel v. Lucre. ——Dal. 95 pl. 5. S. C. and 
as to Goods in Ireland the Adminiſtrator there ſhall have them, and fo the Admiſtrator in England 
ſhall have the Goods here; Bnt if a Man has a Leaſe for Years of Lands in England, and the 


Deed of Leaſe was at the Time of his Death in Ireland, the Adminiſtrator in Ireland ſhall not med- 
dle with fhis Term; For ſuch Chattles are local. | e 


r Me 


+ 2. In Time of Vacation of the Archbiſhop, or of a Biſhop, the | 
niſtrarors, Dean and Chapter ſhall grant Adiniaitration. 36 Þ, 8. Brook 
us 8 276. per omnes Legis Peritos, and by thole of 


Wentw Off. 3. It is ordained by a Canon 1 Ja. cap. 92 that if a Man dies in a 
Execuior 45- Journey, the Goods which he has about him at the Time ſhall not 


Sg S. P. cauſe his Teſtament or Adminiſtrator to be liable to the Prers- 
* gatibe Court. 


So where 4. It a Man become bound in an Obligation in London and dies 
a Bond was Tnreſtate in Devon, and there had the Obligation at the Time of his 
Ireland bur Death, Adminiſtration ought to be granted by the Toney of 


Ordinary, pl. 2. cies 35 H. 6. 46. 


——_ 


 Executors. 7 = 


Exon, where the Dbligatiou was at his Death, and not bp the web. 
ihop of London where the Obligation was made; For theses Dosch 
Debt ſhall be accounted Goods as ro the granting Avminiſtra- {* Lo, 
tion where the Oced was at his Death, and not whcre it zo, pl 38. 
was made, Trin. 14 Car. B. R. adjudged per Cur. Lane v. SAD 
* //caſon in an action brought by the Adminſtrator in London, ſup- * *!- 909: 
poſing the Obligation to be made there, and ſhews the Adun⸗ 5 5 


niftration to be granted by the Biſhop of Exon, and Judgment Luce: — 


| that ic nes upon Oemurrer to the Veclaration, and Dich, 15 Dal. 77. vl 
$.:I. C. 


Car. this was affirmed in a Writ of Error, e 


it is otherwiſe of a Leaſe for Years, For ſuch Chattels are loca! Per Dyer Ch. J. quod Gau dy 
Conceſſit. 1 8 | 


5. Debt by Adminiſtrator, and ſhewed Letters of Adminiftration as he 
ought, and were committed by the Bifhop's Commiſſary, and Exception 
taken, becauſe it was not committed by the Biſhop himſelf, who is im- 
mediate Officer to the Court; & non allocatur; but by the Conimiſſary 


awarded good. Contra ot Certification of Baſtardy; or of Excommus 


nication ; For this ought to be by the Biikop himſelf. Note a Dixerſi- 
ty. Br. Adminiſtracor, pl. 18. cites 1 H. 4 64. LA LT 
6. Ir was agreed that Letters of Admini/tration of the Commiſſary ſuffices 


for the bringing of an AtFion. Br, Ordinary, pl. 6. cites 11 H. 4. 6s. 


7. It one commits the Adminiſtration as Ordinary and is not Ordinary, 


there in Action broug ht, the other may ſay that F. N. is Ordinary there, 


abſque hoc that he who granted the Adminiſtration is Ordivary there, Br. 
8. In Vacancy of the Arc hl iſtoprick of Canterbury or York, Admini- 
ſtration ſhall be granted by their reſpective Deans and Chapters; Per 


omnes Legis Peritos, and thoſe of the Arches, Jenk. 202. pl. 23. 


Cites 36 H. 8. Br. Caſes 26. 


9. Aſſumpfit by an Adminiſtrator, and declared of an Adminiſtra- 
tion granted to him by 2. Z. Barriſter of Law, Commiſſary ot the Biſhop 
ot L. the Detendant pleaded the Statute of 3 H. 8. cap. 17. that 


none by that Statute can be a Commiſſary but a Dr. at Law, and that 


ſince the Darrain continuance the Biſhop ot L. granted to him Letters 


ot Adminiſtration; The Opinion ot the Juſtices was, that Adminiſtra- 


tions were by the Common Law, and the Statute of 37 H. 8. is not 
reſtriqtive, that no others may be Commiſſaries than Doctors, and it a 


Batchelor ot Law cannot be a Commiffary, yet Acts done by him are 


ood till they be avoided by ſentence. Cro. E. 314. pl. 8. Hill. 36 
Cliz, B. R. Pratt v Stock. „ „ 

10. Where A. had Goods only in one Inferior Dioceſe and the Metropo 2 Le. 155. 
litan of the ſame Province, pretending that he had Bona Notabilia in 5 1 7 
ſeveral Dioceſſes granted Adminiftration ; this Adminiſtration is not pynne's 


void but voidadle by Sentence; becauſe the Metropolitan has Juriſdiction Cate, Wray 


over all the Diocefles within his Province, and conſequently cannot and Sourh. 


be void bur voidable by Sentence. But if an Ordinary of a Dioceſe OE held, 


145 ; | f 75 Adminiſtra- 
commits Adminiſtration of Goods when the Party has Bona Notabilia In wee 


divers Dioceſſos, ſuch Adminiſtration is merely void as well as to the by the Bi- 
| Goods within his own Dioceſe or elſewhere, becauſe he cannot by any ſhop in ſuch 
Means have juriſdiction of the Cauſe. 5 Rep. 29 b. 30. a. cites it as 


Caſe to be 
> EY 1 | 1 3 void, but 
adjudg'd Paſch. 22 Eliz. B R. Pete v. Jeffries, and it is added, Gaway and 
That true it is ſuch Judgment was given. V Jeobreys 

| | | OREN contra; For 
the granting Letters of Adminiftration De mero Jure doth belong to the Ordinary, and ir 
might be, tha: neither the Ordinary nor the Parties ro whom he granted the Letters of Adminiſtra» 
tion, had No ice that the Inteſtate had Bona Notabilia in another Dioceſe Mo 145. in pl. 
288, cites it as held clearly 19 Eliz, to be void, ——— Noy 96. cites it as ruled to be void. —— 
But if Metropolitan grants Adminiſtration where the Inteſtate had not Boan Notabilia in divers 


Dioceſes, it is not void but voidable. Adjudged Hill. 22 Eliz. B. R. in Caſe of Veere v. Jeofferies. 
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= Mo. 693. pl. 959. in Cam, Scacc. Smithwick v. Birgham, Adminiſtration granted by the 
Archbiſhop was held good without alleging that the Inteſtate had Goods in divers Dioceſes, becauſe 
it did not appear to the Juſtices whether he had or not; but if it appeared to them, they took it 
clearly that the Adminiſtration had been void if the Inteſtate had not Goods in divers Dioceſes —. 
2 Zulſt. 176. Paſch. 14 Jac. Coke Ch. J. cited the Caſe of Vere, v. Jefteries, and 5 Rep. 30 in 
Prince's Caſe. —— - Adminiſtration granted by the Archbiſhop Quatenus he is a Metropolitan, 
though there be no Bona Notabilia, is good rill repealed ; Per Holt (h. J. and it was ſaid, that it 
Adminiſtration be committed in a Dioceſe where there are Bona Notabilia, though ſuch Grant be 
ipſo facto void, yet they do not grant a new Adminiſtration in the Prerogative Court before th- 
repeal that 4 Mod. 146 147 Hill. 1 Ann. B. R. Sir Richard Rains v. the Commiſſary of the Di- 
oceſe of Canterbury W ws's Rep 43, 44. Paſch. 1701. in Caſe of Black>or-ough v. Davis, 
Holt Ch. |. faid, that Adminiſtration granted by an inferior Ordinary where there are Bona No. 
tabilia in divers Dioceſes is abſolutely void. | | 

Adminiſtration granted by a wrong Ordinary is void; Per Holt Ch. J. 1 Salk. 38. Paſch. 13 W. A 
B R. obiter. -—— Cro E. 457. Mich. 37 & 38 Eliz. in Cam. Scicc the ſame Diſtinction was 
moved by Coke Attorney General, and ſaid that this Difference had been taken and agreed in B R, 
but the Juſtices ſaid that it was all one, and that the Adminiſtration is void in both Caſes, and not a- 
voidable only. | | bs wh” 


It. Leſſee for Years died poſſeſſed of ſeveral Leaſes of ſeveral Lands, 
ſome of them in the Dioceſe of York, and ſome in a Peculiar in the ſame 
Dicceſe, having deviſed thoſe Leaſes to his Son, and made his Daughter, 
an Infant, Executrix ; the Mother took out Adminiſtration durante ininore 
tate of the Daughter Executrix in the Peculiar where her Husband died; 
Reſolved that there ought to be two Adminiſtrations granted; For the 
 Archbithop thall not have a Prerogative here, becauſe this Peculiar was 
firſt derived out ot his Juriſdiction. Cro. E. 718. pl. 46. Mich. 41 
& 42 Eliz. C. B. Price v. Simpſon. 5 5 
12. Where an Adminiſtration granted by the Spiritual Court is affirmed 
upon an Appeal to the Arches, the Uſage is to ſend the Cauſe back. But 
when the {ir} Sentence is reverſed, the firſt Court ſhall be oufted ot Juriſ- 
diction, and the Court which reverſes it ſhall grant Aaminiſtration de novo; 
Agreed. Lat 85 Paſch. 1 Car. Reeve v Denny. ol 
13 In an A<tion of Debt brought by an Adminiſtrator the Plaintiff. 
declares of Letters of Adminſtration granted to him per Carolum Regem 
 &c. without ſaying Debito modo Sc. and upon Demurrer to the Decla- 
ration it was adjudged good, becauſe the King hath univerſal Jurif- 
diction here. Allen. 53. Paſch. 24 Car. B. R. Hobſon v. Wills. 
14 Ita Man dies, leaving Bona Notabilia in both Provinces, there 
muſt be ſeveral Adminiftrations, and ſo is 33 H. 6. and Adminiſtration 
granted in one Province is void as to Goods in another; becauſe they 
are diſtinct ſupreme Juriſdictions ; Per Cur. clearly. Hardr. 216. X 
7. Mich. 13 Car. 2. in Scacc. Alliſon v. Dickenſon. 5 


Freem. Rep. 15. If the Inteſtate leaves Goods in the ſeveral Provinces of York and 


28 8 Canterbury ſeveral Adminiſtrations ought to be granted; fo if in Eng- 
ingly. Bur land and Ireland. Per Hale. 2 Lev. 86. Paſch. 25 Car. 2. B. K. 
hath Goods . 18 = 3 | | | | 

in one of thoſe Provinces, and more Goods in France or in the Eaſt- Indies, one Adminiſtration ſhall 


Jerve the Turn, becauſe there is no juriſdiction that we take Notice of. —— Ot ſeveral Goods in 


England and Ireland there muſt be ſeveral Adminiſtrations, and yet Adminiſtration in the Arches _ 


extends all over the World but Ireland and York, who have particular Archbiſhops. 3 Keb. 163. 
Pl. 36. Paſch. 25. Car. 2. B. RK. in Caſe of Shaw v. Staughton. 5 5 | BE 


16. A Man dies in France, and hath Goods in the Dicceſe of N. and 
the Queſtion was, Whether the Biſhop of Norwich ſhould grant Ad- 
- miniſtration, or the Archbiſhop? Per North Ch. IJ. The Bijhop of 
Norwich ſhall grant Adminiſtration, unleſs he hath Bona Notabilia; and 
his dying in France is no more than it he died in Norwich. Freein. 
Rep. 256. pl. 273. Trin. 1678. Cecill v. Darkin. 5 is 


; - s f 
* 8 2 


Executors. 


— 


| | 


— —— 


17. It Adminiſtration is granted by a P.culiar where there are Bona 
Notabilia it is not void but vide. Carth. 148. Trin. 2W.3. B. R. 
Gold & al v. Strode. 5 | OT 
18. Upon Su,perfron of Archbiſhop Sancroft Adminiſtration was grant- 
ed by the Dean und Chapter, and good. Lurw. 30. Trin. 2 W. 
& M. in Caſe of Young v. Cale. Ns | 
19. Simple Contract Debts are Perſonal, and Adminiſtration mult be W here the, 
committed of them where the Party dles. i Salk. 37. pl. 4. Paſch. 2 N 
12 W. 3. B. R. Hilliard v. Cox. 3 


| | 392. Yeo- 
| a man v. 


Bradſhaw. 


20. A, has two Honſes in ſeveral Dioceſes, and lives moſtly at one, 12 Mod. 

but ſomerimes at the other, and being there tor a Pay or two dies; 35, Siliard 

Adminiſtration of his Perſonal Eſtate ſhall be granted by the Biſhop ot g on. 

the Dioceſe, tor he was commorant there, and not there as a Traveller. S. PB. held 

1 Salk 37. pl. 4. Paſch. 12 W. 3. Hiller v. Cox. 3 | 
A, 8 Rep. 562. 8. C. & S P. by Holt Ch. JJ. 


22. Where there are Bona Notabilia in ſeveral ae es of the ſame Ii Mod. 
Province, the Prerogative Court muſt grant Adminiſtration ; But 3 
where in one Dioceſe in one Province, and in another Dioceſe in another g An. 
Province, each Arcchbiſhop muſt grant Adminiftration. 1 Salk. 39. B. R. Buſ.. 
pl. 8. Mich. 1 Ann. B. R. Burfton v. Ridley. 5 5 Rid- 
bes. r per Curium, 

23. Adminiſtration in the Province of York does nor extend to ur- 
ment in the Queen's Bench Weſtminſter, becauſe it is Aſſets ar Weſt- 
mipſter in the Province of Canterbury. 7 Mod. 15. Paſch. 1 Ann 
B. R. Carlifle v. Green w ooo. Vf. 

24 So of Adminiſtration granted by the Archdeacon of Dorſet. 8 p. by 
x Salk. 40. Paſch. 3 Ann. B. KR. Adams v. Savage (Tertenants.) Holt Ch. j. 


85 3 e wet wheat 
Douht it is no good Title becauſe it is local. 6 Mod. 136. in S. C. i 


25. Archdeacons as ſuch have no Power to grant Adminiſtrations 
of Goods, though moſt in England do it but not Quatenus Archdea- 
cons; but by a preſcriptive Right, and ſometimes they do by pecu- 
liars, and ſometimes by themſelves. 6 Mod, 134. Paſch. 3 Ann B. R. 
26.469 5 Anne cap. 16,8.13, Enatts, that the Ordinary of the Dias 
ceſe, or ſuch other Perſons to whom the Ordinary Power of the Probate of 
Wills, or granting Adminiſtration doth belong, do grant the ſame in, relation 
to the Gods and Chattles of Perſons dying ans fate to whom Monies or 
Wages are due, for Work done in his Majefty's Yards or Docks, and that 
the Salary, Wapes er Pay due to any ſuch Perſons, for Work in the Yards 
or Decks as aforeſaid, ſhall not be deemed to be Bona Naabilia, whereby to 
| found the Furiſaiffion of the Prerogative Court. : %%% Eon 
22. B. Executor of A. proved the Will in the Dioceſe of Li — B. 
brought Action as Executor ot A. againſt C. and had Judgment. C. 
was taken in Execution and eſcap'd; B. the Executor died Inteſtate. D. 
took Adminiſtration cum Teſtamento &c. De bonis Non of A. in the 
ſame Dioceſe oſ Li. and brought Debt againſt the Sheriff for the Eſcape. 
Per three Juſtices againſt one in this Cafe, the Judgment being entred 
in Middleſex that ought to have been a Prerogative Adminitration, 
b Mod. 244. Patch, 10 Geo, in the Exchequer Cour, Anon, 
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(G. 2) Adminiſtration. 
By whom granted. At what *lace, 


— 
— 


In Debi, by i. HE Biſhop of London may commit Adminiſtration he being at 


an Admi- York; but it ought always to be of Things within his Dio- 


riſtrator he 1 
des e 17 ceſe; Per Cur. clearly. Godb. 33. pl. 41. Paſch. 27 Eliz. C. B. in 
the Admi- Caſe ot Carter v. Crotts. | 55 | 
niſtra!tion | | | 
committed to him at London by the Biſhop of Exeter, and yet it is well, for the Power of a Biſhop 
is not ſo local as the Authority of a Juſtice of Peace. Noy 112. Barns v. Ld. Mordant 

The grantirg Letters of Adminiſtrarion is not a judicial, but only a mininiſterial Act, becauſe 
the Ordinary is directed by the Statute to grant ir, and therefore good though granted at York by the 
Archbiſhop of Canterbury, and in Debts brought by ſuch Adminiſtrator it was adjudged for him. 
Lutw. 533. Trin. 5 W.& M. Boſwall v. Rawſtorne.. | | x 


2. The Commiſſary of the Biſhop of Norwich being in Londen granted 
Aqdmintſiration there; and it was held good, becaule that Power is not 
local, but tollows his Perſon, Godb. 342. pl. 436. Irin. 21 Jac, 

B. R. Knollts v. Dobbins. No . 
The grant= 3. A Biſhop of Ireland being in England committed Adminiſtration cf 
. e the Goods of one who died Inteſtate within his Dioceſe in Ireland, and 


a Perſon adjudged good. Cro. C. 214. at the End of pl. 3. cites 2) Eliz, 


annexed to Chacren v. Barnes. 


the Perſon 


ot a Biſhop; and is not local, for a Biſhop of Ireland being in England may grant Adminiſtration 


here of Things within his Dioceſe in Ireland; becauſe it is an Authority. Power &c whtch tol- 


lows his Perſon; but ſuch Adminiſtrator cannot bring Actons here by Virtue thereof. Godb. 33 pl: 
- Paſch. 27 Eliz. Carter. v. Crofts, ——— §. P. by Holt Ch. . 6 Mod. 145. Paſch. 3. Ann. 


3 Adminiſtration granted in a Foreign Court (as at Paris) is not 
taken Notice of in our Courts. 3 Wms's. Rep. 371. Trin. 1735. 
_ Tourton v. Flower & al.“ 1 


(G. 3) Inteſtate. 
Who, though he leſt a Will. 
So if A. 1. 1 F A. by Will appoints that the Executors of 7. S. ſhall be bis 


makes S8. | Exccutors, and he dies living F. S. there till che Death ot J. S. 


un tg this is a dying Inteſtate of A. For in the mean Time A. has no 


' Year after Executor. Pl. C. 281. b. by Dyer and Walth Paſch. 7 Eliz. in 
. his Death:;. Caſe of ne % 8 


For within | | 3 THEO | „ be lt os 
the Year he dies Inteſtate, and therefore for this Time the Ordinary has Power to commit Admint- 


ati d it ſhall never be diſproved ; Per Dyer and Waiſh. Pl. C, 251. b in Caſe of Greyſ- 
e 1 Pa — And it Executor proves the Teſtament and dies Inteſtate there from the 


Death of ſuch Executer dying Inteſtate, the firſt Teſtator died Inteſtate, and for that reaſon the 


Ordinary may grant Adminiſtration ; Per Dyer and Weſton, Ibid. 281. b 182. a, 


2. There are divers Kinds of Inteſtates, one that makes no Will, 
another that makes a Will and Executors, and the Execators ref ii e, 


——— 
w : . 


2 


— — — — 
— 


— — 
—— 


Executors. 


1 


in this Caſe the Deceaſed dies Onaſi Inteſfatus; And this is within 


the Stature oft W. 2 cap. 19. 2 Inſt. 39). 3 6 | 
z. Where the Strictneſs of the Civil Law is obſerved, there a Man S. P. Ibid. 


* cannot die partly Teftate and partly Inteflate ; though here in Eng 
land where that ceremonial Strictnefs is not obſerved, but all Immu- 
nities enjoyed, being not obliged to any other Obſervance in making 


Tettameiits than what is Jure Gentium, a Man may ſeveral Ways 
die partly Teſtate and partly Inteſtate. 1 Godolp: Orp. Leg. cap. 
19. 8. 4. | 


4. Error was aſſigned, that one pleaded (cm Teſtamento anncx9 


gi obiit Inteftatus) which is abſurd and repugnant 3 Per Cur, ic is 
well; For though one make a /, yet it ne make no Executor he 


is Inteſtate. Comb, 20. Paſchs 2 fac. 2. B. R. Anon. 


—— 


(H) What Things ſhall be {aid Bona Notabilia. 
ee TREO 


_ 2d. part cap. 
25 S. L. neat 
the Eud. 


Ae > OY 2. — LS AS ane rc Nao | 
8.3. e 


S 


Le A. gad, ACA F 


1. I f a Man has Goods of the Value of 51. in one Dioceſe, and 4 7,4, . 8 


Leaſe tor Years of the ſame Value in another Dioceſe, theſe are 
Bona Motabilia, by which the Archbiſhop ſhall grant the Admint- 
ſtration, though the Leale tor Bears 1s not a Thing moveable nor 
properly Bonum, but this ts a Chattel as the [leading ts. 

2. But ſee the old Book of Entries 324. where it is pleaded that 
the Archbiſhop ſhall grant Adimuiſtration, becauſe he had Bona No- 
tabilia in Divers Dioceſes. 


Zu Berta l, baue, 


BI $254 $564. © 


3. It a Man has Goods to the Value of 51. in one Dioceſe, and aa 


Obligation ot more Value in another Oltoceſe, the Obligation being 


ſo to be intended. 5 


made there alſo, theſe are Bona Motabilia, for which the Archbi⸗ 
(10Þ ſhall grant Avminiſtratton, D. 14 El. 305. 58. it leems it ts 


9 


4 To make Bona Motabilia a Debt without Specialty ſhall be Debt upon 


accounted Bona wheie the Debtor dwells. H. 37 Eltz. B. and 
not where the Teſtator dwelt, (It ſeems this is not Law.) 


a Bill of 


A 


Exchange 
is no more 


8 . | | | than a Debt 
on ſimple Contract, which follows the Perſon of the Debtor. Carth. 373. Yeoman v. Bradſhaw. 


— Comb. 392 8 C.———12 Mod, 107. S. C 


Debt upon a ſimple Contract ſhall be faid 


Bona Notabilia where the Party himelf dies; Per Wamſley and Beamont. Noy 4. in Byron's 


Caſe, 


S. C. of Noy and of Roll 909. cited Freem. Rep. ioo. pl. 1149, in Cafe of Shaw v. 


Storton. Paſch. 1693. B. R. but in that Caſe it was adjudged contrary according to the Caſe of Cro, 
E 472. Byron v Byron, and Ld. Ch. J. cited one Needham's Caſe 7 Jac. adjudged accordingly, 
z; Salk. Jo. pl. 1. and 164 pl. 10. S. C. & 8 P. | Ss e 


. But a Debt upon Specialty hall be accounted Bona where the 
Deed was made. Hill, 3) Elz. B. (I ems this is not 


Law.) 


6. Ik a Man dies Inteſtate having divers Debts upon Obliga- s. C. cited 
tions in ſeveral Dioceſes, the Debts (hall be ſaid to be Bona Nota⸗ . 305 pl. 


bilia where the Obligations are, and not where the Dcbtor or 
Debtee are. Cr. 17 Ja. B. per Cur. Trowbridge gain Tay- 


53 Marg. ; | 8 
Noy 54. 30 
Hy ron's 


e = --*. Cal. 
2 5 Wot LY 3 | 3 oo 00 ane CMC. 
Executor, 46. cites Prettyman's Caſe.———- But Debt upon Contract follows the Perſon of the 
Dehtor. Cro. E. 472. Hill. 38 Eliz, B. R. Byron v. Byron. — Noy 54. 5. C. & 5. P. 
* 


80 Executors. 
7. Tfa Man dies in a Dioceſe not having any Goods there, but has 

Bona Notabilia in another Diocele, this will be ſufficient Bona No- 

tabilta for the Archbithop ta grant Adintniſtration cc. becauſe the 
Ordinary where he dies, by the Law, is to take as great Care of 

the Teſtator, and of his Goods; as the other Ordinary where his 

Goods are. Maſter Selden laid to me, thar he had been tnform: 

w op Hor of the Court Chriſtian, that this is the uſttal Courſe 

8. ctr for Years out of a Parſonage ſhall be Bona Notabilia where 

the Parſonage is. D. 305. Marg. pl. 38. Mich. 13 & 14 Eliz. cites 

: it as adjudged. Vj 

Cro E. 472. g. Debt upon an Obligation the Caſe was, the Inteſtate died in 


5 3s 05 T1 aricaſhire, the Obhgation upon which the Action was brought was in : 
Andean ? London at the Time of his Death. The Bithop of Cheſter in whoſe Dio. q 
Noy. 54 ceſe the Inteſtate died, granted Adminiſtration to J. S who releaſed ; 
Eyron's Cafe. fo this Detendant, The Archbithop of Canterbury granted Admini- [Þ ; 
1 ſtration to the Plaintiff, and in Debt brought by him the Releaſe was 
8 C 3 pleaded in Bar; It was holden by the Juſtices, that where one dies 
| 1 ee that hath Goods in divers Dioceſes Canterbury thall have the Preroga- WW 
S Mod. 


tive. And it was holden, that it Canterbury hath not Prerogative in 
ng Shea York, yet that this Bund ought to be ſued in and Adminiſtration 
the Exche- committed of it within the Court of Canterbury, Cro. E 472. pl. 25. 
ger. Hill. 38. Eliz. B. R. Byron , Bytes. 


10. Canon 92, 93. made in Time Car. t. eftabliſhes 51. to be Bona 
Boba Notabilia; yet therein is this Proviſo that where by Cum poſition 
or Cuftom in any Dioceſes Bona Notabilia are rated at a greater Sum, 
the ſame ſhall continue not altered. Went. Off. Ex. 45. 5 

11. Went. Off. Ex. 45. fays that a deſperate Debt of 5 J. or miore, or 
a Debt due from the King againſt whom no Suit can be but only by Pe- 
rition, yet this will ſtand tor and as Bona Notabilia, as he takes it 
in the Spiritual Court. But he fays he only conjectures it ſince the 
Rules of Law do not determine it; and though it was debated in the 
Time ot Q. Eliz. yet it was not reſol vet. 
13. It Land is given to Exccators for Payment of Debts and Legacies, 
this he thinks ſhall not be Bona Notabilia though ic be Aſſets. Went. 
Off. Ex. 46. . REN 5 3 
1z. Bona Notabil ia being ia ſeveral Peculiars in the ſame Dioceſe, the 
Metropolitan is to grant Adminiſtration, and not the Ordinary. Lev, 18, 
Mich. 14 Car. 2. C. B. Anon. | 5 
14. Execntor or Adminiſtrator out of an inferior Dioceſe is Plaintiff 
in Equity, and Detendant p/cads Bona Notabilia, fo that Plaintiff can 
ive no Diſcharge, and the Plea was allowed. 3 Chan. Rep. 71. 12 
Oct. 1671. Knight v. Bee. . JV 

13. Exception was taken againſt a Prohibition becauſe Bona Notabi- 
Jia is of Eccleſiaſtical Juriſdiction ; Sed Curia contra; For Bona Nvta- 
bilia is where the Obligation is, 3 Reb. 438. pl. 50. Hill, 26 Car. 2. 

"LC LR Re CUES TE, 1 
"IM AdwitiPratics granted by a Peculiar where there are Bona Nota- 
bilia is not void but voidable. Carth. 148. Trin. 2 W. & M. in B. R. 
J;ö;öͤ;w;; Vir oo Lew „ 
19. So Adminiſtration granted by Archbiſhop of Goods in another Di- 
oceſe where theretare not Bona Notabilia is only voidable. 3 Lev. 
212. Hill. 36 & 37 Car. 2. C. B. in Caſe of Wrighton v. Brown. 
18. fl. obtained a Fudgment againſt J. S. in B. R. and died. B as Admini- 
ſtrator to A. brought a Scire Facias on the Judgmenr, and alleg'd Ami- 
u iſtration granted to him by the Archbiſhop of York, It was argued that 
this Adminiſtration was void, by reaſon of the Judgment in Middle- 
Hex, which is Bona Notabilia in another Dioceſe, and though it was 
N after 


71 
1 
19 
1 
in 
4 
17 ' 
"AT. 
Din 
1 
1 
19 
by 
N 
TH 
* - 
1 
Nin 
1 
1:5 
16 
Nin 
1 
. : 
"i 1 
mt 
it 
i 
"lt : 
1 
if 
: 4 
41 
1 | 
wh 
me 
[i 
"i; 
HE 
1 
tl 
{1} F 
1 
ſi: . 
we, 
1 
10 
1 
1 
1 
. U 
' BY 
£1 
"x 
4 Kin 
iin 
1 
11 
"WIN 
19 " : 
Nenn 
iin 
1 
7 
N. 
441: 8 
| 
7 
1 
N 
* 
if 
Y 111 
oh, 
119 
. 
: 
1 
it 
i 
THY 
Th 
, 1 
[1 i 
1 
nn 
1 11 
| #7 
. ii C 
F 4 
th 
$1 
19 
wi 
Wl. 
4 ene 
|: 
\ Bil 
$7 
it 
n. 
1 
| ot 
! 
i 
1388 
1 1K. 
WP 
Y 
| . 
1 
U (> 
"WY 
: TR) 
Mt 4 : 
1 
"7 
T9 
F< 
MI. 
Www 
1 < 
f i 
. 
0 1 
KF 11 
1 
130 
5 1 
. 
4 
75 
5 
i 
BY 
. 
Es 
1 
1 
bal 
Ws 140 : 
7 * 
1 
Wea if 
r 
"SB 
* * 
I 
13 
tht 
1 
11 
1 115 
* i} 
I” 
. 19 
1 
Bt ; 
- wt 
, 11 s 
i, Jab is 
© * It 
1 ! 
* 1 
if 
Ht 
10 1 7 
EEO 
EE; 
8 
oY © {2 
. 1 
al 4, 
4% 4 
1 
N 
14 
I 
5% 
M8 y is 
F 1 
x 
if 1 
in'; 
* * 
. "WY 
(BP 
1 
+ 
£1.58 
13 
11 
1 
. 
f ' 
"T7388 | 
Pur 
Wh: 2 
uo 
© 
WE |: 
. FR 
a 4 
"6 
LACY 
TT 
4 "WY 
$$: : 
. 3 
3 
a 
2: 
. 
B79. # 
"WY 
. j 
\ 29S . 
% 
& 3 
4 : 
wo! » 
558 
1 
. 
1 
by . 
14 
„ 
„ 
Ne * 
1 
11 79 
i 'Y 
_— 
168; 
Fi 
1 


14 
. 
„ 1 
1 
} 
q 4 
; 
ö 
2 * 
* * 
= * - 
1 
bk 
* 


12.4 Pee of 
— — — 


„ EEE TAE TE 


Ir rr 


81 


Executors. 
after a Verdict, yet here it appears on Record that he had Bona No- 
tabil ia in Middleſex, & non conſtat that he had any at all in Vork. 
But upon another Motion the Court thought it well enough, and gave 
Judgment for the Plaintiff, But the Reporter lays, Quære tamen. 
2 Show. 437. Mich. 1 Jac. 2. B. R. Atkinſon v. Newton. | 

18. Judgement obrain'd in the Court at Neſtminſter makes Bona No-; Mod. 324 
tabilia, though the Action on which it was obtain'd was laid in Dors S. C. 
ſetſhire, becauſe the Record was at Weſtminſter; Agreed. Carth. 149. 

Trin. 2 W. & M. in B. R. in Caſe of Gold & al' v. Strode. 

19 A Bill of Exchange ſhall be ſaid to be Bona Notabilia where the 
Debtor is, and not where the Bill is; For it is #0 Specralty in Law. 

3 Salk. 164. pl. 10. Yeoman v. Bradſhaw. 

20. Grant of Adminiſtration by the Archdeacon of Dorſet is void 1 Sal 40. 
Oudoad a Judgment of B. R. For the Judgment of this Court upon pl. g. Paſch. 
which the Scire Facias is founded is Bona Notabilia. And if it will 3 Ann. rd | 
not make Bona Notabilia, yet ſuch Grant of Adminiſtration will be 3 4 
void Quoad this Judgment, becauſe it lies out of e of 134. S. C & 
the Archdeacon of Dorſet. And per Holt ror this Court will take S. F. accord- 
Notice of the Limits ot Eccleſiattical Juriſdiction, which is Part of 2 
the Law of the Realm, under which we live, and conſequenly it 5., Cu e 
will take Notice, that a Judgment of the King's Bench is not within Mod 245. 
the Juriſdiction of the Archdeacon of Dorſet. And for this Reaſon 
the whole Court hela, that Judgment ought to be given for the De- 


+ a 


—— 


ſendant. 2 Ld. Raym. Rep. 856, Mich. 13 W. 3. B. R. Adams 


v. Savage. 1 . | . 
22. As to Bona Notabilia the Spiritual and Common Law are the ſame, 1 Mod. 211. 


10 Mod. 22. Mich. 1 Geo. B. R. Cottingham and Lofts. 8 
: HIS | Favour of a Prohibition, but not much regarded. Ibid. 


23. In an Action of Debt againſt the Sheriff, the Caſe was thus, A. 
by his laſt Will and Teſtament made B. his Executor and died; the 


Executor prov'd the Will betore the Commiſſary of the Bithop ol 
' Litchfield, and as Executor of A. bronght an Action againſt C. and ob- 
| rained a Verdif# and Fudzment, and thereupon C. was taken in Execu- 
tion upon a Ca. Sa. and committed, and afterwards eſcaped. Then B. the 


Executor died Inteftate, and D. took out Adminiftration cam Teftamento 
annexo de bonis non of A. in the Dioceſe of Litchfield, and brought 


| this Action of Debt againſt the Sheriff for this Eſcape, who demurred 


for that the Judgment being without Foundation of this Action, and 
that being entered in Middleſex the Plaintiff could have no Right to 
it by Virtue of Adminiſtration taken in the Dioceſe of Litchfield, 
Which as to this Demand was void, for he ought to have a Prerogative 


Adminiſtration. Three of the Barons, of which the Chief Baron was 


one, were of Opinion that the Plaintiff could not maintain this Action 
without taking out a Prerogative Adminiſtration; or an Adminiſtration 
where the Fudgment was entred, and that was in the Dioceſe of London ; 
that it was abſolutely neceſſary that he ſhould take our Adminittracion 
ſomewhere, and that there could be no Inconveniency in taking out 
— above. 8 Mod. 244. Paſch. 10 Geo. in the Exchequer. 
Know. 8 „„ e 
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| Archbiſhop was not void, but voidab'e only. 
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82 Executors. 


(I) Of what Value (Bona Notabilia) ought to be. 


1. A Neiently ff a Man died Tnteſfate having Goods to the Ba- 


ite of 40s. in two Dioceſes, this would make the Soods 


to be Bona Notabiftia, for which the Adminiſtration ſhould be 
granted by the Archbiſhop. J2crkins S. 489. 

2. Eut in 37 H. 6. 28. it is held per Cur. that if a Man hag 
Gocds in divers Dioceſes, thongh the Goods which he has in one 
County be but ot rhe Value of i d. pet theſe are Bona Motabilia 
tor which the Archbiſhop shall grant Adminiſtration. 

3. and in 10 Þ, 7. 16. b. it is pleaded that he had Bona Nota- 
bilta, ſcilicet, Goods to the Value of 5 1. in divers Dioceles. | 

4. If there are Soods of the Value of 31. in each Dioceſe, this 
hall make Bona Motabilla. . 7 Ja. B. cited per Foſter to be 
adjzudged in Needham's Cale. 2 £ g 


5 


Went Off. $5 It is ordained by a Canon in 1 Jac. cap. 93 that Bona Nota- 


Ex. 45. dilia hall be accounted to be Fl. at leaſt, and that none (Hall be 


mentions it ſald to have Bona Motabilla, unleſs he has Goods in divers Dio: 


ctſes to the Value of 51. and it ſeems that this Canon hath 
» Fold, changed the Law if it was otherwiſe before ; malmuch » as the 


Grant of Admimiſtration belongs to the Eccleſtaiitcal Law, and 


eg dur Law only takes Notice of their Law in this, and therefore 
Van of they may alter it at their Pleaſure. H. ) Ja. B. Needham's Caſe, 
King Charle get the Doctors and the Court, that 5 l. in each ODioceſe ſhall 
the Fut, be Bona Notabilta. 0 


at a Con- | 
vocation then held. 


Tt is regu- 6. Alſo 10 the ſaid Canon is an Exception of ſuch Dioceſe where, 


t the Val 
of 1 Loy er Sum than 5 l. 


in the Dio- | F Sh | 
ceſe of London it is 10 J. by Compoſition. 4 Inſt. 33 5. cap. 74. 


larly ro be by che Cuſtom or Compolition, Bona J?otabtlia are rated O 2 greats 


7 A Bond of 51 Penalty conditioned for Payment of a leſs Sum 
is not Bona Notabilia though the Bond be forferted, aud ſo the whcle 
penal Sum bea Duty. Went. Olf. Ex. 45. e 


* Ee. * . RY Py 3 * —— 


(J. 2) Bona Notabilia. Pleadings. 

2 1 1 
| | bury had granted Letters of Adminiſtration, Exception was tak- 
N e en to the Declaration becauſe it was ſheun that the A chbiſhop by. Rea- 


Fucdal v. ſen of his Prerigative granted Adminiſtration & c without fhewing that 


Wytham, 2/8 Iuteſtate had Bona Netabilia &c. bur the Exception was not al- 
S. P. inſiſted [wed by reaſon all the Precedents are fo, which all the Clerks in 
upon, ied. Court did attirm. 2 Le. 155. pl. 188. 19 Eliz. B, R. Dunne's Cale. 


non alloca- 
me; For WT 3 1 
if it was fo that he had not Bona Notabilia, yet the Letters of Adminiſtration granted by the 


2, In 


II OE ITT On war. 0 24 ne 82 © = 


4 I Action by Adminiſtrator to whom the Archbiſhop of Canter- 
1266. Paſch, 


= Dioceſe, above the 


2. In Debt by Executor he ſhewed the Probate before the Rora! 


Dean of Warrington ; The Detendant prayed Oyer the Biihop not 
being mentioned in the Declaration, and after Oyer pleaded that rhe 
Teftator had Goods at Leverpoo! to the Value of 100 1. and that he died 
there, and that the Vill then ani before was tn the Dioceſe of the Bijhop of 
Cheſter, and that the Biſhop of Chefter tor the Time had all Furiſdicfions 
Spiritual of proving Sc. ail Tellaments ol every Perion dying. within 
the ſaid Dioceſe Porn ot Goods and Chaitels within the ſaid 

alue of 40 J. and no other Perſon ; whereupon there 
was a Demurrer z and adjudged againſt the Plaigtiti 2 And, 132. pl. 

57. Mich. 41 & 42 Eliz. Crols v. Corbock. | 0 

3. An Adminiſtrator pleaded plene Adminiſtravit, and upon Iſſue 


found lor the Plaintiff, and moved in Arreit ot Judgment that Ad- | 
& miniſtration was committed by the Archbiſhop of Jork, where the In- 


teſtate had Bona Neatabilia in London, and this appeared within the 
Record; Curia, it this was upon a Demurrer they would have taken 
Notice of it, but now the Cate being tried, and the Honeſty ot it 
againſt the Detendant they would not; ideo Judgment niſi. Skin. 
237. Mich. 1 Jac. 2. B. R. Anon. 


4. Debt as Adminiſtratrix upon an Adminiſtration granted to her 


by the Bith»p of R the Defendanc pleaded, that Adminiſtration was 


granted to him by the Dean and Chapter ot Canterbury, ſede vacante, 


tor that the Inteſtate had Bona Notabilia in diverſe Dioceſes in the 
Province of Cantuar'. It was held, that becauſe the Defendant did not 
fſvew in what Places certainly the Inteſtate had Bona MWotabilia, it thall be 


intended that Adminiſtration was granted where he had not Bona No- 


tabilia, in divers Dioceſſes. 8 Rep. 135. Paſch. 8 Jac C. B. Sir John 
| Needham's Caſe. * | CCC 

5. H. the Adminiſtrator of E. F. brought an Action of Debt upon 
an Obligation ot 200 1. againſt E. F. and declares ot Letters of Ad- 


miniſtration committed to him by the Archbithop ol Canterbury &c. 
The Defendant ſays, that the Iutęſtate became poſſeſſed of Goods un Cheſter 


withip the County of York ; And before the I urchaſe of the Writ, and 


atter the Death of the Inteſtate, J. S. Chancellor of Chefter committed 
Adminiftration to R. F. of all the Goods &c, and that he releaſed 10 


bm, and upon that demurrs. Bramiton ſaid, He doth por ſhew what 


Perſon that Chancellor was, or how he had that Authority to grant Ad- 


miniſi ration, quod tuir concetium per Cur. that tor that it was 


naught, And it was agreed, that the Prerogative of Canterbury does 
not extend to Vork. Her. 68. Hill. 3 Car. C. B. Harvey v. Fit- 
ton. | 3 | 
6. Debt againſt the Defendant as Exccinor to John White, who plead- 
ed, that Fohn White did make a Will, but did not make him (the De- 
| tendant) Executor, but that he had Bona Notabilia in ſeveral Dio- 

ceſes, and that the Archbiſhop of Canterbury granted Adminiſtration 


to him, and concluded in Bar, to which there was a Demurrer, and 


the Plea was adjudged ill, becauſe this was a Plea only in Abateincar, 
whereas the Detendant had concluded in Bar; beſides, he did mes 


expre/sly alledge, that obn White died Inteſtate, but ,only ſays, that he 
made a Will, but did not make him (the Defendant) Executor by the W; 4, 


hie may be true, and yet he might be made Executor by a Codicil aunex- 
ed to the Will, and ſo the Platatifi had Judgment. 1 Mod. 239. 
Paſch. 29 Car 2. C. B. Juſtice v. White. | $5 SR 
J. Debt upon a Bail Bond &c. The Defendant pleads Non Dam- 
nificatus; The Plaintiff replied, that R. W. had obtained a ſudg- 
ment agaiuit him in the Exchequer and died Inteſtate, and that Ad- 
nimiſtration ot his Gcods was granted by the Biſhop ot Lincoln to 
N | one 
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Where the Wife dies the Husb 


next of Kin by the Statute of E 3. Show. 351. Paſch. 3 W. & M. per Cur, in Caſe of Fortre 
r VVV g 8 


pl. 9. Johns lock and Yelverton 
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one W. G. and that he paid the Money to the Adminiſtrator. U 
on a Demurrer the Defendant had Judgment, becauſe the Plaintiff al. 
leged he paid the Money to the Adminiſtrator, when in Truth he had 
no Authority to receive it, for the Adminiſtration granted by the Biſh, 


of Lincoln was void, becauſe the Inteſtate obtained the Fudgment in ef. 


minſter. I Lutw. 399. Mich. 3 Jac. 2. Kegg v. Horton, 

8. The moſt certain Way of pleading Bona Notabilia is, That at 
the Time of Inteflatts Death he had Bona Notabilia in diverſe Dioceſes 
within the Province of Canterbury, (viz.) at N. in the County of Mid. 
aleſex and Dioceſe of London, and at St. Edmund's-Bury within the Dia- 
ceſe o/ Norwich, and that the Adminiſtration was granted by the Arch. 
deacon of Sudbury, 2 Lutw. 985. 993, 994 Paſch. 4 W. & M. 
Scarpe v. Voung. e 1 | 


(K) To whom it ought to be granted. 


S P. held 1. 1 Feme Covert dies Inteſtate Adminiſtration of her Goods of 
by three I Right belongs to her Baton. 4 Rep. 51. Ognel/s Caſe. 
uſtices, | 2 | | | 

contra Crook J. and S C cited Cro, C. 106. pl, 5. Johns v Roe. — Jo.196. Hill 3 Car. Jones v. Roe. S. p. 
held accordii gly Mo 871. in pl. 1210. is a Nota that Nichols ard Warburion held, That the 
Baron by Equity of the Statute 21 H. 8. ſhall have the Adminiſtration of the Goods of the Feme.——. 
A Prohibition was moved for, becauſe the Spiritual Court would have granted Adminiſtration of the 
Goods of the Wife to her Brother when her Hu«band was living, to whom of Right it doth be. 


Jong; Day was given to ſhew Cauſe why it ſhould not be granted. Palm. 521. Paſch. 4 Car, 
B N. Dixe's Caſe | 


and is to have the Adrhiniftration, being the only true and lawful 


2. If Feme Covert dies Inteſtate Adminiſtration may be granted 
to a Stranger, though her husband be alive. D. 8. El. 251. go. 
3. The biſhop may grant Letters of Adminiſtration to whom be 
pleaſes it he torteirs che Penalty limited by the Statute. Per Manhood 
and Periam J. Le. 240. pl. 323. Mich. 32 & 33 Eliz. in Scacc. in Cafe 
of Filcock v. Holt. oa, | 5 
4. Perſons to whom Adminiſtration ſhall be granted muft be Legales, 
and therefore it it be granted to Perſons outlawed or attarnted, a Prohi- 
bition lies, or otherwite no Remedy can be had tor the lawful next of 
Kin. 9 Rep. 39. b. Trin. 42 Eliz. in Henſloe's Cale. 


Palm 416. 5. Prohibition was mov'd tor to the Spiritual Court upon a Suggel- 


Mayo 5 tion, that they refuſed to grant the Adminiſtration to the next of Kin to 
"rake the Inteſtate, but to another, but the Prohibition was denied. Lat. 6). 
Prohibition Paſch. 1 Car. Mayow's Cafe. ! 


granted, 


and Noy ſaid that the Ordinary ought to judge whois the next of K in. 


| Cro.C.106. 6. In an Appeal 7 a Commiſſion of Delegates, Jones, Whit- 


uſtices were of Opinion that Adminiftration of 
v. Kowe. 


S8 C. s P.the Goods of the Feme ought to be granted to the Baron De mero Fure; 


held by the Bur Dr. Steward and Dr. Pope e contra. Jo. 175. Hill. 3 Car, Jones 
three Jul- v. Roe. . : F 


tices accord 


ingly, and relied upon 4 Rep. 51. b. Ognel's Caſe; but Crooke J. doubted thereof, and was of a 
contrary Opinion; For that the ſaid Book does not give any Reaſon, nor ſhew any Authority to 
maintain it, and in Reaſon the Husband is not to have ir de Jure, but it is in the Power of the Or- 


dinary to commit the Adminiſtration unto him, or to the Wife's Kindred; for if he ought to 


have it de Jure, he would never ſuffer the Wife to make any Will for the Adranommrnr of 6 | 
| | | | a, | ildren 


* — 


— —. 


is ; | 

Executors. 83 
Children by another Husband, or for her Kindred, and the Wife without the Husbind's Aﬀent 
cannot make a Teſtament, bur by his Aﬀent ſhe may make him Fxecutor for Things in Action, 
as Debts, or Des Biens aſport before the Coverture, ſo it is his Default if ſhe dies Inteſtate; Alſo 
the Wife is to be intended to be advanced by her Husband, and to have by the Cuſtom Rationabi- 
lem: partem bonorum ; therefore he is not in ſuch Degree as his Wife, and he is not de Jure ro 
have the Adminiſtration; bur the Ordinary may commit it unto him if he pleaſe, or he may refuſe; 
And no Appeal lies if the Adminiſtration be not committed unto him; For it is merely at the 
Ordinarys Diſcretion; And ef this Opinion were the Civilians; but afterwards the ſaid three 
Juſtices in Crooke's Abſence reſolved for the Plaintiff | 

The Baron by the Equity of the Statute of 21 H. S. ſhall have the Adminiſtration of the Goods of 
the Feme ; Per Nichols and Warburton Io. 871. pl. 1210. Trin 12 Jac. in a Nota in the Caſe 
of Stoner v. Gibbons, — The Adminiſtration ought to be granted to the Baron, and not to the 
Mother of the Wife. Sid. 409 pl. 3. Paſch. 21 Car 2. fi, R Anon S p. admitted. 
Mod. 23 1. pl. 20. Hill. 28 & 20 Car. 2. C. B. in Caſe of Davies v. Cutt. ——— The Baron is 
the only true and lawful next of Kin by rhe Stature of E. 1. Show. 351. Paſch. 2 W. & NI. 
Fortree v Fortree. - 1 Salk. 36. pl. 2. Mich 3 W. & in B. K Fawtry v. Fawvtry. S. C. 


J 


aud per Cur. Adminiſtration muſt be granted ro the Husband by 31 E. 3. 


„. Where the Wife is net of Kin to an Inteſtate the Husband ſhall S P. and 
not be join'd in the Adminiſtration with her. Sty. 75. Mich. 23 Car. Sens to be 
5 | x-*- +, hs DUE 
B. R. Anon, | | | 7 


where the 
Wite ts n- 


titled, and ſhe refuſes to take the Adminiſtration in her own Name, the conſtant Practice is to ads 


mit the Husband; and decreed accordingly. Gibb. 203. Vanthienen v. Vanthienen. 


8. If Adminiſtration be granted to the Husband and Wife only dur- 
ing Coverture perhaps it might be good. Allen 36. Mich. 23 Car. 
B. R. Brown v. Wood. LE 5 : | 
9. Executor dies, living Tefator, Adminittration ſhall be granted to See 2 Ch. 
the next of Kin. Sti. 147. Mich. 24 Car. Brown v. Point. 55 300. 
| | | | 449 | Pullen v. 
| Serjeant cum Teſtament annexo. 


* 


10. Adminiſtration muſt be granted to the Brot her of the half Blood and And Ibid. 
act to the Uncle; For he has the immediate Blood of the Father, which —_ Ny 
the Uncle has not ; Per Hale Ch. J. Vent. 425. in Ciſe of Colling- lat 10 it 


had been 
wood v. Pace. N reſolv'd in 
| | „ | | Ne ER Browns „ 
Caſe in 5 E. 6. and though that Caſe cited in Br. Adminiſtration pl. 4). miſtakes the Law in pre- 1 


ferring the Half Blood before the Mother, yet it had been right in the Caſe of a Competition be- 
tween the Halt Blood and the Uncle as to Adminiftration, though otherwiſe as ro Deſcent of Land. 


11. Adminiſtration granted to the Mother of the Goods of the 
Daughter, where the Danghter has Baron, ſhall be repealed and grant- 
ed to the Baron, Sid. 409. Paſch. 21 Car. 2. B. R. Anon. 3 
12. A Feme Sole had divers Debts owing to her by Specralty, ſhe mar- 
ries, and the Bonds not being put in Suit during the Coverture ſhe died, 
and her Husband adminiftred, and her Brother ſues to have a Diſtribu- 
7104 by Virtue of the Statute 22 Car. 2. cap. 10. and the Queſt ion 
Was, Whether a Feme Covert was intended by that Act, which pro- 
| vides only where the Husband dies Inteſtate? And it was inſiſted that 
a married Woman can never die Inteſtate within the Meaning ot this 
Statute, becauſe it provides, that the Ordinary ſhall rake a Bond ot 
the Adminiſtrator, if it appear that the Deceaſed made any Will, 
| Which a Feme Covert cannot do without the Conſent ot her Husband, 
theretore ſhe is not a Perſon dying Inteſtate within the Intent of this 
Law. Curia Adviſare vult. 2 Mod. 20. Hill. 26 & 27 Car. 2. 
/ s, WW . og in id 9 
13. If Adminiſtration of the Goods of a Feme Covert be granted to 
the next of Kin though de Jury it ought to be to the Husband, yet 
till a Repeal, the next ot Kin is righttul Adminiſtracor and may 
bring Action. Mod. 231. pl. 20. Hill. 28 & 29 Car. 2. C. B. Davis 
v. Cutt. | ee : 
1 | 2 5 14. 29 Car. 
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A. bad four 14. 29 Car. 2. 3. §. 25. Enacts, that the Act of 22 & 23 Car. 2. 10. 
N ſhall not extend to the Eſtates of Feme Coverts dying Inteftate, but that their 


E and de. Husbands may have Adminiſtration of their Perſonal Eſtates, as before the 
viſed his making the ſaid Act. 

Perſonal | 

Eſtate among his ſaid four D-ughters equally. E married J. S. and afterwards B died Inteſtate, 
J. S. the Hnsband of E. aflign'd over all his Wife's Share of B's Eſt te (conſiſting of Choſes en 
Action) to W R. and then E. died. J. S. married again and died Inteſtare The ſecond Wife 
took Adminiſtration to J. S. and alſo to E. De Bonis non adminiſtred by f S. The Queſtion was, 
Who was intitled to E's Share of B's Eſtate, the Aſſignment being without a valuable Conſideration, 
and only in Truſt, and the Husband not having taken out Adminiſtration? Ld. C. Cowper thought 
the Property bound by the Aſſignment though Voluntary, becauſe of the Delays that might be uſed 
before he could recover in Equity, which ought not. to prejudice him; and that the Exception in 
this Statute does not confine it to the Life of the Husband, or to the Circumſtance of his having re- 
duc'd any Part of the Wite's Perſonal Eſtate into Poſſeſſion, but provides that no Part of her Eſtate 
ſhall be diſtributable among her Relations after her Dearh, and decreed E's Share of B's Perſonal 
Eſtate to the Adminiſtrator of J. 8. Wm's Rep. 353. Mich. 1917. Squib v. Wyn, 


15. J. B. being in Execution, the Plaintiff died Tnteftate, and the 
Rig ht of Adminiſtration came to her, and a Motion was made tor a Ha- 
beas Corpus ro bring her trom the Counter tn this Court; tor that 
having adminittred ro her Creditor ſhe might be diſcharged ; but it was 
denied, tor the could not be thus diſcharged, becauſe Non conſtat de 
Perſona ; neither can the gtve a Warrant of Attorney to acknowledge 
Satisfaction, therefore et her renounce the Adminiſtration and get it 
granted to another, and then ſhe may be diſcharged by a Letter of Attorney 
from ſuch Adininiftrator, 2 Mod. 315. Trin. 30 Car. 2. B. R. Joan 
Bailies Caſe. EE | : | | 
16. H. died Uſe, withont Child or Kindred, The King appointed 
the Plaintiff to take out Admimiſtration. The Defendant, though he 
knew that there was no Kindred, entered Caveats and put the Plaintiif 
to great Charges, for which he brought an Action. Upon Demurrer 
the Court doubted if an Action would lie; For it was Damnum abſque 
Injuria, For till Adminittration the Property of the Goods was in 
the Ordinary, and the Plaintiff had neither Jus in Re, nec ad Rem, 
otherwiſe it the Plaintiff had been next of Kin, for then he had a 
Right by the Statute; And the Appointment by Letters Patents was but 
a Kind of Recommendation, and that in Cafe of an Inteſtate without 
Kindred the Ordinary may diſpoſe in Pios Uſus, and though the uſual 
Courſe is tor the Ordinary to admit ſuch Patentee, yet this was rather 
of reſpect to the King, than of Right; and they denied the Opinion 
in 9 Rep. Henſlow's Cale, and held that Adminiſtrations originally 


belonged to the Bithop, and the Inſtances of ſome Lords of Manors is 


not a Proof to the contrary. 1 Salk. 37. pl. 3. Trin. 4 W. & M. in 
B. R. Manning v. Napp. : Ln rn Lg 
17. It a Man die Inteſtete having a Wife, the Ordinary may grant 
Adminiſtration either to his Wife or next of Kin at his Election; but if 
the Wife die Inteſtate the Husband may have the Adminittration, and 


none elſe; Per Holt Ch. J. Comb. 289. Trin. 6 W. & N. in B. R. 


Cox v. Web. . 


18. By the Statute of 31 Ed. 3. the Ordinary is to grant the Admi- 


niſtration to the moſt foyal and Joya! Friends of the Inteſtate, and 
nothing is ſaid of the next of Kin till the Statute of H. 8. and that com- 
mands him to grant it to the next of Kin requiring the ſame ; but nei- 
ther Statute does incapacitate him to grant it to any other, only com- 


mands him to grant it to the next of Kin &c, Per Holt Ch. I. 12 


Mod. 617. Hill. 13 W. 3. in Cafe of Blackborough v. Davis. 
Wood's 19. Adminiſtration muſt be granted firſt ro the Hausband of the 
an $76.  Wifes Goods and Chattels, 2dly, To the Wife of the Husband's 


Verbis.— Goods and Chattels, but an Adminiſtration may be granted to the 


Fat her 


as a Fee-ſimple, and the Heir at Law of the Wite releaſing to |. S. 


{ Mich. 1718. Cart v. Rees. 


I did. 382. 


Fxecators. =. 


Father before the Widow, and a reſiduary Legatee ought to be preterred R. &. L. tit. 
before the Widow in an Adminiſtration cum Teſtamento annexo,; if Adminiſtra- 
there is no Husband or Wite living then 3dly, to the Children, Sons 25 22 


| : ' e ' Cites Wood 
or Daughters, ꝗthly, It Children die firſt, to the Father or Mother; 574 in torl- 


then 5thly, ro a Brother or Siſter of the whole Blood, 6thly, To a dem Verbis, 


Brother or Siſter of the Half Blood, tor they are all next of Kin in equal 
Degree, and it none of the halt Blood, then Ithly, to the next of 
Kin, Uncle, Aunt, or Couſin, and if none of theſe delire the Admini— 


& tration, then 8thly, to a Creditor ; for want of all theſe, gthly, to 
any other Perſon or Perſons at the Diſcretion of the Ordinary; or the 


Ordinary may Ex Officio grant to a Stranger Letters ad Colligendum 


= Bona Defuntti, to gather up the Goods, ot the Deceaſed, or the Or- 
dinary may take them into his own Hands to pay the Debts of the 


Deceaſed in ſuch Order as an Executor or Adminiſtrator ought to pay 


them; Bur he or the Scranger who has Letters ad Colligendum, 


cannot fell them without making themſelves Executors ot their o.] 
Wrong. The Ordinary has only an Authority, and no ſuch Power 
himſelt, and therefore he cannot give that Power to any other. R. 


8. L. 22. | 


20. It one has the Tft of a Term for ears and dies Inteſtate, his 
next of Kin thall have Adminiſtration ot it. 7 Mod, 148. Hill. 1 Ann. 


B. R. Taylor v. Raines, © 


21. Feme Covert by Virtue of a Power to diſpofe of her Eftate devi- Gilb. Eci. 
ſes it to J. S. Adminiſtration was granted to Deviſee it being ot a Term Rep. 143. 
tor Years; though the grant was by her Husband to Truſtees for her N 
the Term was decreed to J. S. againſt the Husband. Ch. Prec. 480. 
pl. 301 Hill. 1917. Marthall v. Frank, EL 2 

22. A Wite died poulietied of Choſes en Action, and the Husband The Re- 
ſurvived and died without taking out Letters of Aaminiftration to her, 3 
and the next ot Kin adminiſtred to her. It was held by Ld. Parker this H ce. 
that the Aduiniſtrator of the Wife was but a Truſtee ſor the Executor of lution the 
the Husband, the Right to the Wite's Choſes en Action being by the Right of 
Statute ot Diſtribution veſted in the Husband as next of Kin of that SI | 
Wite; And ſaid, that this Clauſe in the Statute was made in Favour tolle,“ 
ot the Husband, and not to his Prejudice; So that it was intended (includes) 
by it that he thould be within the Statue of Diſtribution ſo as to take the Right 
the Wite's Choſes en Action as to his Benefit, but ſhould not be within 18 | 
the ſame as to his Prejudice, and that this was not a new Point but had OE 
been ſettled and upon very good Reaſon ; For were it conſtrued other- Ciſe of tue 
wiſe he would be in a worſe Caſe than the next of Kin though ever Husband's 
ſo remote, which the Act did not intend. W ms's. Rep. 381, cites 3 
| do grant= 

| D CP 15 5 55 | ed to the 
next of Kin of the Husband in the ſame Manner as it is granted to a Reſiduary Legatce. 


23. A. makes C. Executor and reſiduary Legatee, and B. makes C. 
Executor without giving him the Surplus. After wards C. dies In- 


teſtate. A's Perſonal Eſtate thall go to the Adminiſtrator of C. Bur 


B's ſhall go to B's next ot Kin, and who ſhall be his Adminiſtrator; 
Per Ld. C. Macclesfield. Ch. Prec. 567. Trin. 17121. in Caſe of 
Farrington v. Knightley. „„ ES; 
granted to the principal Creditor from the next of Kin, by the Opi- . 
nion of both Civil and Common Lawyers, where it is viſible that the 


next of Kin cannot have any Ad vantage or Benefit of the Eſtate, and this | 
WE | 15 Fs hath © So 
A. 467 A 


Zea 2 


24. Notwithitanding the Statute of H 8. Adminiſtrations have been 2 HE > Wy => 
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n 1 


Id. C. Mac- to his Adminiſtrator. Plaintiff takes out Adminiſtration to the Wite, 


in the Caſe 


hath been always taken to be out of the Statute. Per Chancellor King, 
Mich. Vac. 1725. | 5 2 
25. Maſter of the Rolls held, that if a Son dies Inteſtate, or a Wife, 
the Husband of ſuch Wife, and the Father of juch Son, are intitled i | 

the whole of their Perſonal Eſtate, ahd to Adminiſtration; And / /uch 

Husband or Father dies before Adminiſtration granted to them, yet the 

Perſonal Eſtate of their Inteſtate was an Iatereſt veſted in them, and 

ſhall be Part of their Perſonal Eitate, and Adminiftration ſhall be grant. 

ed to the Repreſentative of ſuch Husband or Father; For the Spiritual 

Court regards the Property in granting Admiaittration ; And che Matter 
of the Rolls ſaid this Point had been ſolemaly derermiaed as above, | 5 
Paſch. Vac. 1129. Bacon v. Bryant. = 
25. A Baſtard dies Inteſt ate mit hout Wife or Iſſue ; The King is in- 
N36 and 7 ihe Ore of . grants Adminittration 70 the Patentee 
or Grantee of the Crown, 3 W ms's. Rep. 33. Hill. Vac. d 
n+ Fab 3 | P 33. Hill. Vac. 1729. Jones 
Thid, fays 26. A Woman intitled to a Choſe en Action marries and dies; The Hus- 
that the S. P. hand takes our Adminiſtration to her and dies before the Money is received; 


was fo de- „„ . | i 
Cs by: Adminittration is taken out to the Husband, and the Money is paid 


„„ 


clesfield, and brings a Bill againſt the Defendant, who is Adminiſtrator of the 
Mich. 1715. Husband, to repay the Money by him received, and held thit it was 
ef Cart v. 4 Rig bt veſted in the Husband immediately on the Death of the Wife, and 
Pry | chat her Adminiſtrator is only a Truſtee for the Husband, and her Admi- 
| niſtrator bringing ſuch Bill againſt che Perſon for whom he is a Truſtee 

is a Breach ot Truſt, and diſmiſſed the Bill with Cotts, MS. Rep 

May 18. 1737. Humphry v. Bullen. 


« * 
— 
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(K. 2) Adminiſtration de Bonis non. 


In what Caſes granted; And to whom. 
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1. J an Executor dies Inteſtate, the Ordinary ought to commit the 
Adminiſtration, and he may commit the] Adminiſtration of the fir# 
Teſtator, and of the Executor likewiſe, to one and the ſame Perſon ; But ſec 
now by the Statute of 31 H. 8. that it ſhall be committed to the next cf 
55 Kin, and Adminiftration may be de Bonis non Adminiſtratis. Br. Ad- 
miniſtrator, pl. 45. cites 32 H. 6. 2. Lib. Intra” 145. 21 E. 4. 24. 
2. Obligor dies Iuteſtate. Ordinary commits Adminiſtration. Admi- 

niſtrator makes his Executor and dies, Per Saunders, Debt lies not a- 

gainſt Executor, but Adminiſtration de Bonis non ought to be granted 

to one againſt whom Execution ſhall be ſued. D. 4). b. 12. and in 

Marg. Trin. 32 H. 8. Anon. FVV . 

3. Teſtator bequeathed all his Goods after Debts and Legacies paid to 
A. B. whom he made Executor. A. B. died before he proved the Will, 
_ Adminiſtration cum Teſtamento annexo ſhall be granted to the next of 
Kin of the ſaid A. B. or to ſuch other Perſon or Perſons to whom 

ſuch Reſidue is bequeathed, otherwiſe ro the next of Kin of the firſt 

Teſtator who demands ir. D. 372. pl. 8. Mich. 22 & 23 Eliz. lited 

v. Stanley. 1 5 . 8 


8 Sos 44 


— 


Fxecutors. 


w- 


— ____—_——.——_ 


4. A. makes B. his Executor and dies. B. makes C. an Infant his 2 Le 53. pl. 
WF ZXx:cutor. D. as Adminiſtrator of B. during the Minority of C. can- 147; Trin. 


not bring Debt on a Bond due to A. for by this Adminiſtration D. has 
no Authority to meddle with the Goods of A. the firſt Teſtator, and 


ver v Evo- 


@ tor this Cauſe Judgment was reverted. ee ee ee ee 


Eliz. B. R. Limmer v. Every. 


5 was reverſed ; For the Plaintiff ought to bring his Action as Adminiſtrator of the firſt Teſtator. 


5 Husband and Wite as Adminiſtratrix brought an Action of Delt 
arainſt J. S. and declared that the Inteftate was Adminiſlrator to AM. G. 
ho lent the Money to the Defendant. After Judgment tor the Plaintiff 
Error was aſſigned, becauſe the Action was brought by an Adminiitra- 
trix of an Adminiſtrator, waereas the. Adminiſtration of the firſt Inteſ- 
tate q Hſtate ought not to have been newly granted to the next of Kin, and 
he ro whom the Adminiſtration of the Goods of the firſt Adminiſtrator 
is committed has nothing to do with them, and fo Judgment was rc- 
verſed. Goldsb. 182. pl. 118. Hill. 43 Eliz. Thorne's. Cafe. 3 
6. A. made B. and C. Executors, then B. made F. S. Executor and 
died, and afterwards C. died Inte/tate. The Fxecutor of B. foall not be 
Executor of A. but he is dead Inteſtate, becauſe C. the ſurviving Exe- 
cutor is ſo dead, and the Executorſhip wholly and ſolely veſted in C. 
by che Survivorſhip, and ſo Adminiſtration De Bonis Non ſhall be 
committed. Went. Off. Ex. 1oooo. | | | 

J. Adminiſtration De Bonis Non, during the Minority of an Executor, 
is not within the Statute 21 H. 8. to be granted of Neceſſity to the 
Widow of Teſtator, becauſe there is Executor all the while ; other- 
wiſe perhaps if the Executor was made from a Time to come. Hob. 
250 pl. 329 Briers v. Goddard. | 


8. Feme Covert Executrix dies Inteſtate. Adminiſtration may be to 1 Bulſt 45. 
the next ot Kin of the firſt Teſtator De Bonis Non. Jo. 176. Hill, Swith v. 


| 3Cur. R R. Jones v. Roe 


ary Legatee in ſuch Caſe to her Husband. 2 Veen. 249 Mich, 1691. Rouſe v. Noble. 


9. C. died Inteſtate, and one who was Debtor to him paid the Money 
to bis Widow, with the Aſſent of C's Son, to whom the Alminiſtration aid 
belong, but afterwards it was granted to a Stranger, who ſued the Debtor 
in the Lord Mayor's Court; and there it was decreed that he ſhould 
pay the Money to the Adminiſtrator; bur in the Court of Conſcience ir 
was decreed that he ſhould not have ir, becauſe it was already paid to 
thole who had the Right of Adminiſtration. W hereupon the Admini- 
ſtrator ſued out a Procedendo ad Judicium ; But Hide Ch. J. Jones 
and Whitlock ſaid, that without a Precedent they would not examine 
whether the Decree was equitable or nor, and they thought ir ſhould 
be guided by the Conſcience of the Mayor, and would not examine it 
here io long as the Court below had not tranſgreſſed any Rule of the 
Common Law. Latch. 199. Paſch 3 Car. Cripps's Caſe. 


ſhe is reſidu- 


Io. A deviſed ſeveral Legacies in Money to ſeveral Perſons, and af- So where 


ter all, the Reſidue of my moveable Goods and Chattels to B. his Wite, 

and makes her Executrix, and having divers Bond-Debts due to him 
dies. B. dies the ſame Day before Probate of the Mill. Adminiſtration 
ot the Goods of A. cum 'Teſtamento annexo was granted to C. next of 
Kin to B. Adminiſtration to C. was revoked by Delegates and granted 

to D. the next of Kin of A. cum Teſtamento &c. becauſe by the 
Deviſe of all my moveable Goods and Chattels, Debts which are Jura 


dies Late tate 
Adininittra- 
tion ſhall be 


ary Legatee 
ot the firſt 6 


were not deviſed, there fore Adminiſtration ſhall be granted to next Vent. 316. 
Friends of- A. But if a!! the Goods, Chattels and Debts were deviled, cites Iited's 


Aa: | and 
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Executors. 
372. and no Reſidue, then otherwiſe. Jo. 225. Trin. 6 Car. B. R. Sparke g 
Jenk. 256. v. Deane. 3 


49. . 5 

A, . all his Goods to B. and makes C. his Executor. A. dies. C. dies Inteſtate. The Admi. 

niſtration of the Goods of A. ſhall not be committed to the Wife or next of Blood of A. but to 8. 
or it would be in vain. Fruſtra petis quod ſtatim alteri reddere cogeris. 


11. A. freights a Ship to the Indies and makes his Will, and B. Ex- 
ecutor, and dies. B. makes C, his Executor and dies. After th; 
Death of Teſtator and Executor the Ship returns laden with Silk, 'Thek 
Goods remaining in Specie without any Alteration, were in the ſame | 
Condition with the other Goods of A. which did veſt in B. by A's 
Bequeſt, and ought to be diſpoted of as A. by his Will directed his 

_ Goods to be diſpoſed of, Fin. R. 370. Trin. 30 Car. 2, Gundry v. 
Brown. | : 
12. Leſſee for Years died Inteſtate, his Adminiſtrator made an Us 
der-Leaſe to W. R. and died. Adjudged that his Executor or Admi- 
niſtrator may have an Action of Debt for the Rent arrear on the Un- 
der-Leaſe, and not the Adminiſtrator De Bonis Non of the Leſſee, tho 
he has the Reverſion, for he comes in by a Title paramount to the 
Leaſe. 3 Salk. 304. cites Vent. 259. [Paſch. 25 Car. 2. B. R. Norton 

v. Harvey. ] PE 5 

13. Adminiſtrator De Bonis Non of the Conuſce of a Statute agreed with 
Conuſor to aſſign it in Con/jaderation of a Sum of Money, covenanted by the 

_ Conuſor on the ſaid Agreement to pay him, his Executors or Agminiſtrators, 
The Adminiſtrator died. The Court decreed the Money to be paid to 
the Executor of the Adminiſtrator, and nor to the new Adminittrator 
De Bonis Non, although before the Extent it could not be aſſigned at 
Law. Sed Nota, that there were Debts of the firſt Inteſtate appearing. 
2 Vent. 362. Paſch. 35 Car. 2. in Canc. Anon. 

14. Adminiſtration was granted in a Peculiar to the Wife who was 

the Perſon intitied, but becauſe there were Bona Neotabilia it was a 
wrongtul Adminiftration, and fuch Adminittrator, and dying Inteſtate, 
Adminiſtration De Bonis Non was granted to the Goods of her Hus- 

band the firſt Inteſtate ; Bur decreed an Allowance of what ſhe had 
paid in Diſcharge of her Husband's juit Debts. N. Ch. R. 173. Mich, 

1691. Armſtrong's Caſe. hs | 


I fan Execu- 15. Though an Executor had adminiſtred, yet an immediate Adminiſftra- 
he _ tion is committed if he dies before Probate, becauſe the adminiſtring is 


and dies be. an Act in Pais, of which the Spiritual Court cannot cake Notice, and 


fore Probate they muſt commit Adminiſtration according as it appears to them judi- 


0 * BY cially, and not according to the Fact, and yet the Acts done by the 
the fir | f 


Te ſſtator 1s Executor are good ; Per Holt. 1 Salk. 308. Mich. 11 W. 3. C. B. in 


thereby . Wangford's Caſe. 

dead Inteſ- „„ Tg BT RE ELIT OR. 

tare. Cro. J. 614. pl. 4. Paſch, 18 Jac. B. R. Hayton v. Wolfe. - Palm, 153. Heden v. 
Wolfe, S. C. held accordingly. e * OY NG * 


16. A. makes his Will, and B. and C. Executors, and left his Wife 
principal Legatory. B. and C. died Inteſtate. The Wife as principal 
Legatory may take Adminiſtration; but if ſhe will not, her Atter- Hus- 
band may, and though the Wife and the After-Husband were divorced 
a Menſa & Thoro, yet upon a Reconciliation, though but for a Day, he 

ſhall be reſtored to the Right notwithſtanding any Decree during the 
Divorce to the contrary. Gibb. 203. Hill. 4 Geo. 2. B. R. Vanthie- 
nen v. Vanthienen. e ils 


(K. 3) 


—_— — r 


Executors. 


207. pl. 313. Trin. 35 Car. 2. B. R. Copleſtone v. Copleſtone.— 


(K. 3) Adminiſtration. 


Grantable; To whom as next of Kin. 


1. 31 E. 3. HERE a Man dies Inteſtate, the Ordinaries all 

cap. 1 I. depute the next and moſt loyal Friends to Adminiflira- 
tion his Goods, which Deputies ſhall have Action to demand and recover 
as Executors the Debts due to the Inteſtate, and ſhall Anſwer all other in 
the ſame Manner as Executors, and ſhall be accountable to the Ordinaries 
as Executors. 1 3 | 

2. 21 H. 8. cap. 5. S. 3. Incaſe any Perſon die Inteſtate, or the Exe. Adminiſtra- 
cutors refuſe to prove the Teſtament, then the Ordinary ſhall grant Adimi- ep all 5 
niſtration to the Widow, or the next of Kin, or to Both, by Diſcretion of ro eb 
the Ordinary, taking Surety for true Adminiſtration. 0 

S. 4. Where divers Perſons be in Equality of Kindred, the Ordina- _ to _ 

. : | | | 7 5 er ot Ine 
ry is to be at Liberty to accept any one or more. 3 

| | 2 Show, 
S. P. and ſo to the Mother 
before Inteſtate's Brother or Siſter, becauſe the Child proceeds immediately from the Parent, and is 
otherwiſe of no Kin to Brother or Siſter than as they proceed from the Parent; Per Holt Ch. J. 
12 Mod. 622. ſays this is the Reaſon of Ratrcliff's Caſe. | | : 7 

Where there is a Mother and threc Sons, and one dies Inteſtate under Age, it was often argued 
on a Prohibition to whom Adminiſtration belonged, whether to the other Sons as next of Kin, or to 
the Mother; At laſt a Conſultation was granted. 2 Show. 486. pl. 450. Mich. 1 Jac, 2. B. R. Pal- 
mer v. Allicock. | | | | Ks TI 5 
The Moſher ought to have the Adminiſtration of her Child before a Son, a Brother or a Siſter; 


3 For there is a nearer Bond of Nature between the Child and the Parents, than between the Child 


and any other collateral Tye of Bloq or Kindred, and can never ſufficiently ſatisfy the Obligation 
he hath to his Parents for his Being and Education, eſpecially to his Mother. L. P. R. 40. cites 


Vent. 414 (313) and Molloy de Jure Maritimo. 364. 'S > 


3. Charles Duke of Suffolk had Iſſue a Daug bter by the firft Venter, and The Caſe 


a Son by another Venter, and deviſed Goods to the Son and died, and after was thus, 


| * 17 1 i 5 1 The ſaid 
the Son died Inteſtate without Femg, and without Tſſue, and the Mother Duse 1 


q the Son who was of the ſecond Venter took the Adminiſtration by the Iſſue Fran- 
tatute of 21 H. 8. which is, that the Adminiſtration ſhall be committed ces by the 
to the next of E. in of the Inteſtate; and upon great Argument in the Spi- French 
ritual Court, as well by the Common Lawyers as by the Civilians the x gs ag 
Adminiſtration was revoked, Br. Adminiſtrotion, pl. 47. cites Feme died, 
5E. 6. SL e | | IL | and he mar- 
5 ried the 


| Daughter of the Ld. Willoughby, and had Iſſue by her ans Henry and died, and after Henry died 


without Iſſue and without Feme; and the Mother of Henry took the Adminiſtration, and aſter the 
ſaid Frances, Wite of the Marquiſs of Dorſet, ſued and reverſed the Adminiſtration and obtatued 
the Adminiſtration to herfelf, though ſhe was only Siſter ot the halt Blood to the ſaid Henry, be- 


cauſe ſhe is next of Kin to the ſaid Henry, inaſmuch as Henry has not any Children ; For the Mo- 
ther is not next of Kin to her own Son in this reſpect of this Matter; For it ought to go by Deſcent, 


and not by Aſcention by the Law of England and by the Civil Law, and the Children are of the 
Blood of the Father and Mother, but the Father and Mother are not of the Blood of the Children. 
And per Iſidore, Pater Mater & Puer ſunt una caro, and therefore no Degree is between them. 
Contra it is betweeu Brother and Siſter. and the half Blood is no Impedimeat as to the Goods, Br. 
Adminiſtrators, pl. 47. cites 5 E. 6. —This Caſe was utterly denied, 3 Rep. 4o a. Hill. 34 
Eliz,. in B. R. in Ratclift *s Caſe. | | „„ | | 
So in a Caſe between * Brown and Shelton of the Goods of W. Rawlins Clerk, which was 
committed to Sir Humphry Brown who had married the Siſter of the ſaid Rawlins, and afrer came 
W. Shelton and J. Shelton, Son of the Feme of the ſaid Sir Humphry (which Feme was the Mother 
of the ſaid Shelton by a former Baron) and reverſed the firſt Adminiſtration, and obtained the 
Adminiſtration to them; quod nota, Br. Adminiſtration, pl. 47 .——— * Ibid. pl. 33. cites - 5 
| | lece 
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S. C. & S. P. Act of Parliament is the ſame as if the Party had made his Will to 


” { R —— ” * 


Executors. 


— 


— 


A Niece of the whole Blood ſued in the Spiritual Court to repeal Letters of Adminiſtration com- 
mitted to a Brother of the half Blood as _ the next of Kin, and cited Br. Adminiſtrators, pl, 
47. But per Cur. theſe not being in Equali 
pet tot. Cur. 2 Keb. 533. pl. 43. Trin. 21 Car. 2. B. R. Pattenden v. Burgels. 


. A. J. was poſſeſſed of a Term for Years and affigns it over to F. . 
baink he to e, the ſaid F. to the Uſe of the Wife. F. dies 
and makes his Wife his Executrix, after which the ſaid Wife zakes R. V. 
to Husband, who takes the Profits of the ſaid Lands during the Lite 
of the Wife. The Wife dies Inteſtate, F. S. as next of Kin took Ad. 
miniſtration as well of the Goods of the ſaid Wife, as of her firſt Husband. 
By all the Judges on a Reterence out of Chancery the Adminiſtrator 
had now as well the Intereſt as the Uſe of the ſaid Term as well in 
Conſcience as Law, and R. W. thall not have it, becauſe it is a Thing 
in Action, which the Adminiſtrator of the Wife ſhall always have, 
and not the Husband as if an Obligation had been made to the Uſe 
of the Wife; and decreed accordingly. Poph. to6. Hill. 38 Eliz, 
Arthur Johnſon's Cafe. _ 5 EPL 5 
5. H was poſſeſſed of Lands for Years under ſeveral Leaſes, and having 
Tue William and Thomas, he by his laft Will made William his Executor 
and reſiduary Legatee, after Debts and Legacies paid. William married 
and proved the Will, but died Inteftate before the Debts and Legacies were 
Paid; Judge of the Prerogative Court granted Adminiſtration of the 
Goods of H. to his other Son Thomas, which he atcerwards revok- 
ed, and granted it to the Widow of William the Inteſtate, from 


which Sentunce Thomas appealed, but it was reſolved by all the Com- 


miſſioners that the Adminiſtration was rightly granted to the Widow, 
2 Roll Rep. 158. Hill. 1) Jac. B R. Hinſon v. Burton, 
6. Feme Covert Executrix dies Inteſtate ; Adminiſtration may be to 
the next of Kin of firſt Teſtator De Bonis Non. Jo. 176. Hill. 3 
Car. BK. Jones'y. — EE 2 55 105 
y. A. is Executor and reſiduary Legutee and dies before Probate ; 
Adminiſtration ſhall be granted to the next of Kin of A. and not to 
the next of Kin of Teſtaror, Dy. 372. pl. 8. Marg. cites Mich. 9 
Car. C. B Denn's Caſe. SI | ugh eg 
8, Ordinary may grant Adminiftration to which he pleaſe of Kin- 
dred in equal Degree. 1 Salk. 38. pl. 6. Paſch. 13 W. 3. B. R. 
Blackborough v. Davis. * E . 


8 9. Adminiſtration to the Father of the Baron and not the Wife, and 
Th. J. tn : 


Cale was, goo by 21 H. 8. 5. Raym. 93. Hill. 15 & 16 Car. 2. B. R 


that the and's Caſe. 
Father took | 


out Adminiſtration for his Son, and aftera Woman pretending to be the Son's Wife, Went hiv it | 


repealed ; and there, upon Motion for a Prohibition it was held the Ordinary by committing it to 
the Father had executed his Authority, for he had Election which of them to grant it to, 12 Mod. 


618 Hill. 13 W. z. in Caſe of Blackborough v. Davis. — — Bur it a Feme Covert have ſeveral 


"Debts due to her before marriage which the Law did not give to her Husband ; She dies, and her 


next of Kin comes and takes out Adminiſtration, the Husband ſues to have it repealed, and a Pro- 
hibition is moved for and 8 and all this appearing on the Declaration, it was held the Pro- 


bibition ſhould not ſtand, but rhe Husband ought to have the Admiviftration ; Per Holt Ch. J. 12 


Mod. 618. in Cafe of Blackborough v. Davis, cites the Caſe of Duucomb v. Lacy, 


10. Adminiſtration of the Goods of the Son ſhall be granted to 
the Father and not to the Son's Siſter. 2 Show. 3079. pl. 313. Trin. 


35 Car. 2. B. R. Copleſtone v. Copleſtone | 
Carth. 51. 11, Where a Perſon died Inteſtate, leaving A. and B, his next of Kin 


| Brown v. jy equal Degree to him, A. died Inteſtate within the Tear, and before Diſ- 


Farndale 


P e ee tribution. The Court held that an Intereſt was veſted in him, and the 


this 


radu no Prohibition ought to go, and it was denied 
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Executors. 
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this Effect, like the Caſe of a reſiduary Legatee d ying before Probate adjudged. 
of the Will, his Executor ſhall have Adminiftration, and not the next —— 
of Kin to the firſt Teſtator, and a Conſultation was granted per tot. 5 ny 
Cur. Show. 2. and 25. Trin. 1 W. &. M. in B. R. Brown v. Shore. 


ſultation 

: | IRON | = K awarded. 
12. Adminiſtration may be granted 0 the Wife or next of Kin, or of 2 Vern. R. 
part to the one and Part to the other, except of an intire Debt Which 125. 25. 
cannot be ſeperated. 1 Salk. 36. Mich. 3 W. & M. in B. R. Fawtry Butlers 7 
v. Fawtry. | Caſe, as 
2 ä 928 ; | F - N. J. 
Hales Time that the Ordinary had not that Latitude, hut was bound to grant it to the Wife it any 
was ſo. =, Per Glyn Ch. J. Unleſs there was a ſpecial Cauſe to the contrary, as where her Husband 
made a former Proviſion for her. o 456 Paſch. 1655. Davis v. Mathews —— Vern. 315, 
Paſch. 1685, Per the Sollicitor General the Courts ar Law would prohib't the Spiritual Court frm 
granting Adminiſtration to the next of Kin where there was a Wife, and cites the Caſes of ws 
mas v. Butler, and Sir George Sands's Caſe, but per North K, ſuch Prohibirions it grante 
were againſt the Act of Parliament, which leaves it to the Ordinary to grant it to either. 


13. If there be Grandfather, Father, and Son, and the Father dies 
Inteſtate, the Son ſhall have the Adminiſtration and not the Grandfather, 
though they be both in equal Degree as to nearneſs of Kindred, and 
ſays that fo is the Opinion in Godolphin's Caſe ; Arg. 2 Vern. 125. 
| Hill. 1690 in Caſe of Crooke v. Watts. TREE : 
| 14. Adminiſtration may be granted to the next of Kin; or to the 

Vile, or next of Kin to the Inteſtate, as the Spiritual Fudge pleaſes 3 
| the Wife ſhall come in for a Share by the new Statute, and as ro Cre- 
. W Gitors they are all one Adminiſtrator ; the Court may divide the Ad- 
miniſtration, or give it all away as they pleaſe. Bur Husbands ſhall 
have Adminiſtration, of the Wife before all others; ſo it ſhe has Cre- 

dits. 12 Mod. 16, Hill. 3 W. & M. Anon. | ; ä 
15. Adminiftration granted to the Aunt of Inteſtate. Grandmother Wass. Rep} 

ſued in the Spiritual Court for a Repeal; Prohibition denied. Lut w. #5: Pack 


1055. Mich. 11 W. z. Burton v. Sharp. Cie ＋ 15 

| VV SEEING © Oy Ih - l . | Blackbo- | 
rough v Davies, ,mentions S..C, as cited by Sir Barth. Shower where he calls her the Great 
Grandmother. [But this ſeems a miſtake. ]J=—— Ld. Raym, Rep. 686. in 8 C. it is ſaid per Cur. 


that Sir Bartholemew Shore cited 8. C. of Burton v. Sharp the laſt Trin. Term thus viz. 
Where an Adminiſtration was ſued to be granted to the Great Grandmother and the Aunt moved for 
a Prohibition in C. B. to ſtay the ſuir in the Spiritual Court and it was denied, _ 
Adminiſtration granted to the Grandmother, and Mandamus prayed to the Spiritual Court togrant 
it to the Aunt, bur denied per Holt Ch J. This is a Matter conteſtable in the Spiritual Court, 
whereto ſhe ought to apply herſelf ; But the Court thought the Advantage en the Grandmother's 
Side in this reſpect that ſhe ſtands in Lineo Recto. 1 Salk. 38. pl. 6. Paſch. 13 W. 3. B. R. Black- 
borough v. Davies. Ibib, 251. Paſch. 1751. Eeld that the Grandmother is nearer of Kin 
than the Aunt. | VV * 44 cot . 
Brother and Siſter are nearer of Kin than Grandmother, and muſt come in before her, the Aunt. 
before the Great Grandmother, per Holt Ch. J. 12 Mod. 623. in Caſe of Blackborough v, 


Davis. . 


16. The Conſtruction of the statute upon the Proximity of Degrees 
muſt be according to the Common Law ; Per Holt Ch. J. 12 Mod. 616. 
Hill. 13 W. 3. in Cafe of Blackborough v. Davis. 


17). It there be Grandmother, Uncle, Aunt, and Grand- Child dies, 
WW the Grandmother is intitled to the Child's Perſonal Eſtate in Excluſion 
1 of the Uncle and Aunt. It was clearly agreed. Ch. Prec. 527. 
8 Hill. 1919. Woodroff v. Wickworth  _ e 
18. By the Civil Law the Father or Mot her make one Degree. The 
Grandfather or Grandmother 2 Degrees, and the Uncle or Aunt 3 De- 
grees 5 But if you go one Degree further, and reckon to the Great 
Granafather or Great Grandmother, they are in equal Degree with + 
the Uncle or Aunt, as they =Q in the third Degree, in direct LW et 
| of Wit 


92 Exccutors. 
A Niece of the whole Blood ſued in the Spiritual Court to repeal Letters of Adminiſtration com- 
mitted to a Brother of the half Blood as being the next of Kin, and cited Br. Adminiſtrators, pl, 


47. Bur per Cur. theſe not being in Equali Gradu no Prohibition ought to go, and it was denied 
pet tot, Cur. 2 Keb. 533. pl. 43. Trin. 21 Car. 2. B. R. Pattenden v. Burgels, . 


— 


— 


. A. J. was poſſeſſed of a Term for Years and aſſigns it over to J. &. 
bang Ak to fees, the ſaid F. to the Uſe of the Wife, F. dies 
and makes his Wife his Executtix, after which the faid Wife zakes R. V. 
to Husband, who takes the Profits of the ſaid Lands during the Lite 
of the Wife. The Wife dies Inteſtate. 4.5: as next of Kin took Ad. 
miniſtration as well of the Goods of the ſaid Wife, as of her firſt Husband. 
By all the Judges on a Reterence out of Chancery the Adminiſtrator 
had now as well the Intereſt as the Uſe of the ſaid Term as well in 
Conſcience as Law, and R. W. thall not have it, becauſe it is a Thing 
in Action, which the Adminiſtrator of the Wife ſhall always have, 
and not the Husband as if an Obligation had been made to the Uſe 
of the Wife; and decreed accordingly. Poph. to6. Hill. 38 Eliz. 
Arthur Johnſon's Caſe. . „ | „„ | 

5. H. was poſſeſſed of Lands for Years under ſeveral Leaſes, and having 
Iſſue William and Thomas, he by his laſt Will made William his Executor 
and reſiduary Legatee, after Debts and Legacies paid. William married 
and proved the Will, but died Inteflate before the Debts and Legacies were 
paid ; Judge of the Prerogative Court granted Adminiſtration of the 
Goods of H. to his other Son Thomas, which he atcerwards revok- 
ed, and granted it to the Widow of William the Inteſtate, from 
which Sentunce Thomas appealed, but it was reſolved by all che Com- 
miſſioners that the Adminiſtration was rightly granted to the Widow. 
2 Roll Rep. 158. Hill. 1) Jac. B R. Hinſon v. Button. To 
6. Feme Covert Executrix dies Inteſtate; Adminiſtration may be to 
the next of Kin of firſt Teſtator De Bonis Non. Jo. 176. Hill. 3 
B LA Lo | 
y. A. is Executor and reſiduary Legutee and dies before Probate ; 
, Adminiſtration ſhall be granted to the next of Kin of A. and nor to 
the next of Kin of Teſtator. Dy. 372. pl. 8. Marg. cites Mich. 9 
Car. C. B Denn's Caſe. 8 N 55 
| 8. Ordinary may grant Adminiſtration to which he pleaſe of Kin- 
I 5 | dred in equal Degree. 1 Salk. 38. pl. 6. Paſch. 13 W. 3. B. R. 
1 5 Blackborough v. Davis. by | 


Per Holt 9. Adminiſtration to he Father of the Baron and not the Wife, and 
a e hg good by 21 H. 8. 5. Raym. 93. Hill. 15 & 16 Car. 2. B. R 
rhat the Sand's Caſe. . | 5 | 45 
Father took | 5 


out Adminiſtration for his Son, and after a Woman pretending to be che Son's Wife, would have it 
; OP repealed ; and there, upon Motion for a Prohibition it was held the Ordinary by committing ir to 
4 the Father had executed his Authority, for he had Election which of them to grant it to, 12 Mod. | 


618 Hill. 13 W. z. in Caſe of Blackborough v. Davis.—— Bur it a Feme Covert have ſeveral 

Debts due to her before marriage which the Law did not give to her Husband ; She dies, and her 

next of Kin comes and takes out Adminiftration, the Husband ſues ro have it repealed, and a Pro- 

| hibition is moved for and granted; and all this appearing on the Declaration, ir was held the Pro- 

; | hibition ſhould not ſtand, but rhe Husband ought to have the Adminiftration ; Per Holt Ch. 4 a 
= Mod. 618. in Caſe of Blackborough v. Davis, cites the Caſe of Duucomb v. Lacy, _ | 


10. Adminiſtration of the Goods of the Son ſhall be granted to | 

=D | the Father and not to the Son's Siffer, 2 Show. 307. pl. 313. Trin. 

S 33 Car. 2. B R. Copleſtone v. Copleſtone --.- An | 

| Carth. 51. 11, Where a Perſon died Inteſtate, leaving A. and B, his next of Kin 
B donn u. ir equal Degree to him, A. died Inteſtate within the Tear, and before Diſ- : 
Ne e tribution. The Court held that an Intereſt was veſted in him, and the ; 


. S. C. & S. P. Act of Parliament is the ſame as it the Party had made his Will to 
N | | | | | thts 


ſ 


Executors. - 94 
this Effect, like the Caſe of a reſiduary Legatee d ying before Probate adjudged 
of the Will, his Executor ſhall have Adminiftration, and not the next e, N bd 
of Kin to the firſt Teſtator, and a Conſultation was granted per tot. Bu py eng 
Cur. Show. 2. and 25. Trin. 1 W. &. M. in B. R. Brown v. Shore. 


ſultation 

| DE | | awarded, 
12. Adminiſtration may be granted 20 the He or next of Kin, or of 2 Vern. R. 
Part to the one and Part to the other, except of an intire Debt which 125. 2. 
cannot be ſeperated. 1 Salk. 36. Mich. 3 W. & M. in B. R. Fawtry 3 
V. Fawtry. | | oh Caſe, 38 
| mm Ch. J. 


Hales Time that the Ordinary had not that Latitude, but was bound to grant it to the Wife if any 


was ſo. —. Per Glyn Ch. J. Unleſs there was a ſpecial Cauſe to the contrary, as where her Husband 
mate a former Proviſion for her. Sty. 456 Paſch. 1655. Davis v. Mathews. —_—— Vern. 315, 
Paſch. 1685, Per the Sollicitor General the Courts at Law would prohib't the Spiritual Court from 


granting Adminiſtration to the next of Kin where there was a Wife, and cites the Caſes of Thoz 


mas v. Butler, and Sir George Sands's Caſe, bur per North K. ſuch Prohibitions it gramed — pj 
were againſt the Act of Parliament, which leaves it to the Ordinary to grant it to either. ' 


13. If there be Grandfather, Father, and Son, and the Father dies 
Inteſtate, the Son ſhall have the Adminiſtration and not the Grandfather, 
though they be both in equal Degree as to nearneſs of Kindred, and 
ſavs that ſo is the Opinion in Godolphin's Caſe ; Arg. 2 Vern. 125. 
Hill. 1690 in Caſe of Crooke v. Watts. 5 3 

14. Adminiſtration may be granted to the next of Kin; or to the 
Mie, or next of Kin to the Inteſtate, as the Spiritual Fudge pleaſes; 
the Wife ſhall come in for a Share by the new Statute, and as to Cre- 
ditors they are all one Adminiſtrator; the Court may divide the Ad- 
miniſtration, or give it all away as they pleaſe. But Husbands ſhall 
have Adminiſtration of the Wife before all others; ſo it ſhe has Cre- 
dits. 12 Mod. 16. Hill. 3 W. & M. Anon. = 55 
15. Adminiftration granted to the Aunt of Inteſtate. Grandmother Wms's, Rep! 
ſued in the Spiritual Court for a Repeal; Prohibition denied. Lut w. 45. Faſch. 


1055. Mich. 11 W. 3. Burton v. Sharp. Cf 7 
rough v Davies, mentions S. C. as cited by Sir Barth. Shower where he calls her the Great 
Grandmother. [But this ſeems a miſtake.— Ld. Raym. Rep. 686. in 8 C. it is ſaid per Cur. 


thit Sir .Bartholemew Shore cited S. C. of Burton v. Sharp the laſt Trin. Term thus viz. 
Where an Adminiſtration was ſued to be granted to the Great Grandmother and the Aunt moved for 
2 Prohibition in C. B. to ſtay the ſuit in the Spiritual Court and it was denied, | : 
Adminiſtration granted to the Grandmother, and Mandamus prayed to the Spirirual Court togrant 
1:10 the Aunt, bu denied per Holt Ch J. This is a Matter conteſtable in the Spiritual Court, 
whereto ſhe ought to apply herſelf ; But the Court thought the Advantage en the Grandmother's 
Side in this reſpect that ſhe ſtands in Lineo Recto. 1 Salk. 38. pl. 6. Paſch. 13 W. 3. B. R. Black- 
borough v. Davies. Ibib. 251. Paſch. 1501. Eeld that the Grandmother is nearer of Kin 
than the Aunt. 3 3 | „ e BY „ 
Brother and Siſter are nearer of Kin than Grandmother, and muſt come in before her, the Aunt 
oh the Great Grandmother, per Holt Ch. J. 12 Mod. 623. in Caſe of Blackborough v, 


avis. | 


16. The Conſtruction of the Statute upon the Proximity of Degrees 
muſt be according to the Common Law ; Per Holt Ch. |. 12 Mod. 616. 
Hill. 13 W. 3. in Caſe of Blackborough v. Davis. 
19. If there be Grandmother, Uncle, Aunt, and Grand-Child dies, 
the Grandmother is intitled to the Child's Perſonal Eſtate in Excluſion 
of the Uncle and Aunt. It was clearly agreed. Ch. Prec. 527. 
Hill. 1919. Woodroff v. Wickworth. REA neg 
18. By the Civil Law the Father or Mother make one Degree. The 
Grandfather or Grand mother 2 Degrees, and the Uncle or Aunt 3 De- 
grees 5 But it you go one Degree further, and reckon to the Great 
Cranaſather or Great Grandmother, they are in equal Degree with 
the Uncle or Aunt, as they w_ in the third Degree, in direct 3 
B 5 Wit 


that this 


the Power 


Executors. 
with the Uncle or Aunt, who are in the third Degree in the collete. 
ral Line; For you muſt reckon through the Grandfather or Grand. 
mother to come at the Uncle or Aunt, and then they are juſt in the 
ſame Degree of Remove from the Nephew or Niece in the collateral 
Line, as the Great Grandfather or Great Grandmother are in the Aires 
aſcending Line; But the Computation by the Canon Law is different; 
Per Maler of the Rolls. Ch. Prec. 593. Trin. 1)22. Meutney v. 
8 | 5 


5 * „ 


(k. 4) Adminiſtration granted. To what Perſons. 
EI Perſons intereſted. 


1. TX) HER E Legacies are bequeath'd and no Executor named or 
refuſeth, Adminiſtration will be granted to him that has 


oth the Reſidue of the Goods. Arg. Cart. 136. cites D. 38. 
For it ſeems -. 2. 
Kin; Per Cur, 3 Keb. 8. pl. 9. Paſch. 24 Cat. 2. B. R. in Aſhton's 
takes away CL | | | | | : | 

the Pre- 1e. 5 | 
ſumption of 3 e | ; 
the Statute that the Teltator would have given it to the next of Kin, 


2 Lev. 55. 3. The Teftator gave 4 Portion to his Daughter, and made his Wife 
| Thelen Refiduary Legatee, and N. R. Executor, and died, and atterwards the 
© © bur Executor died Inteſtate. The Daughter got Adminiſtration without the 


whether the Wife's Knowledge. Afterwards the Widow, the Reſiduary Legatee 


alleging ſued to repeal it; thereupon the Daughter mov'd for a Prohibition, ſug- 
* 1 geſting that there was no Reſiduum for the Widow. The Court 
ans” Wh 


fidue might ; f | 
take _—_ ment of no Reſiduum is not material. And it would be to no Purpoſe 


that Adminiſtration ſhould be granted to the Daughter (though ſhe was 


: of on next of Kin) when ſhe could have no Benefit by it, the Reſiduum 


viſare vult; 


and the have the Management of the Eſtate ro whom the Reſiduum was de- 
Civilians viſed. But the Adminiſtration having been granted five Years before the 
_ in Refdnary Legatee came in, and the Daughter having in that Time got in 
er 42g © great Part of the Eftate by Decrees in Chancery, and Suits were depending 
to that There which were near ended, and which wonld be abated &c. if the Ad- 


Point. At- miniſtration were repeaPd, the Court propoſed an Accommodation as beſt 


3 for the Parties, and alſo fpr the Eſtate; and the ſame was accepted. 
agreed in Vent. 217. Trin. 24 Car, 2. B. R. Thomas v. Butler. 
Court with- | | | | 


out any Judicial Determination. 


4. H. P. died Inteſtate leaving Iſue J. P. and enn, 


Eſtate being valued at about 3500 J. A. P. agreed 70 take 15001. for 


Her Share, and thereupon agreed that F. P. fhould take Adminiſtration, 
and releaſed her Right to the Perſonal Eftate.” F. P. paid the 15001. and 


dies, and makes J. his Executor, and deviſes to him all his Perſonal E. 
tate, there being looo l. out upon Bond of H. P's Eftate. The Queſtion 


was, Whether Y. the Executor of the Son, or A. the Daughter, who 
| Was ſince married to W. ſhould have Adminiſtration ? And Dr. 


Raynes, the Judge in the Prerogative Court, gave it to V. whereupon 
W. and his Wite appealed; and the Delegares affirmed the Sentence in 
the Prerogative Court, becauſe they ſaid, that 7. as Executor of F. 


2. Rejiduary Legatee ought to have Adminiſtration before the next of 


ſtrongly inclin'd that no Prohibiton ſhould go, and held that the Aver. 


being deviſed to the Wife, therefore it is reaſonable that ſhe ſhould 


" 
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was intitled to all Benefits of the Perſonal Eſtate of H. P. by reaſon of the 
Agreement. Freem. Rep. 496. pl. 671. Mich. 1689. Young v. 
Pierce. | | 33 e 

5. Half Blood though an Alien is capable of Adminiſtration, Per 
Maynard Ld. Commiſſioner. 2 Vern. 126, Hill. 1690. cites Hinks's 
Caſe. | 7 $5 | | | 

6. D. made MH. his Wife Executrix and Reſiduary Legatee. MM. after 
marries B. B. dies, and makes M. likewiſe Executrix. M. makes her 
Will, and E. Executor, and deviſes to E. and H. and G.. all her 
Goods &c. which were A's; M. died, E. refuſed ro adminiſter, Ad- 
miniſtration ſhall be granted to the next of Kin of M. and not to the 
next of Kin of D. and fo ſhould it have been if M. had died before 
Probate of D's Will, and decreed to the Deviſees whatever remained 
of D's Eſtate, for whoever takes an Adminiſtration to that are but 
Truſtees tor them. N. Ch. R. 172, Anon. But M. the Executrix was 
firſt the Widow of DP. 1 


r 1 8 . A'S 
4 9 * N 


"ed (K. 5) 5 Adminiſtration, 
Debtor or Debtee. 
_ Dminiſtration was granted to . Aſterwards Sen 


9885 proves the Will; The Debt is not * 77 if by the Admini- 


| ftration, Le. 90. pl. 115. Mich. 29 & 30 Eliz. C. B. Baxter v. 


Bales. 


2, Obligee has taken Adminiſtration to one of the Obligors. He can- 


not ſue the other. Hutt. 128. cites Mich. 2 Jac, Trudgeon v. Meron, 
alias, Heron 1 
deviſed his Lands for Payment of his Debts, but the ſame 
vas not ſufficient. One of his Creditors took Adminiſtration. All Cre- 

| ditors ſhall be paid alike our of the Lands. But as to the Perſonal 


prefer himſelf, 


* 


3. Debtor 


Eſtate he may (according to Law) ſo far as that goes 
dut no further. 2 Ch. Caſes 34. 33 Car. 2. Gell v. Adderley. 


| f 4 : Ws 


(K. 6) Adds done by Adminiſtrator where there is 


an Executor. Good or not. 


1. Ar being granted to a Stranger the next of K in Jues 


to repeal it, pending which the Stranger ſells the Goods of the 
Inteſtate, and aſter es is repeal'd and granted to the other. 
be Sale is good, yet by Averment of Covin it might be avoided. 
Mo. 396. pl. 517. Hill. 37 Eliz. Wilſon v. Pateman, 
ing Notice of the Fraud by which the Adminiſtration was got, and knew his Title 
o de transferred back to the rightful Adminiſtrator after the k 


It is only a suf penſion of the Action, and no Extinguiſhment of the Debt; but the Reaſon of that is 
$ becauſe the Commiſhon of Adminiſtration is not the Act of the Obligee, and that ſo is 8 Rep, 136; 
= Sir John Necdham's Caſe, | | . | 5 


1 Salk. 2020 
&P. by. 
Powel ]. 
= of 
angford 
v. Wangford, 


Such Ad- 
miniſtraror 
before the 
Repeal ſold 
E. India 
Stock, the 


Purchaſor 

„but deſired 

epeal, and the Purchaſor being dead 
— 


96 Exccutors. 


his Adminſtrator was decreed to account. Fin. Rep 430. Mich. 31 Car. 2. Johnſon v. Cheſter 
& al“. Rep. 18. b. Packman's Cafe. S. C. Cro. E. 459. pl. 5. 8. C. the Plaimif 
Aiſcontinued the Action. 1 6 | | | | 
If an Adminiſtrator ſells Goods and pays Debrs with the Money, and after he who is Executor 
proves the Will he ſhall never avoid this Sale, for that ir was done according to the Will which 
the Executors were compell'd to do. Arg. Owen 28, cites Grisbrook's Caſe. 


; Vent. 393. 2: Adminiſtrator /e//s a Term and afterwards an Executor appears and 
N HF renounces, yet adjudged the Sale is void, but afterwards rhe Executor 
1 tor. Car — Tenouncing, and another Perſon being made Adminiſtrator à Sale by 
4 | 2 Lev. 182. ſuch ſecond Adminiſtrator was adjudged good. 2 Mod. 146. Hill, 
1 $ C. * 28 & 29 Car. 2. B. R. Abraham v. Cunningham. 

| 1 Ta, 72. S. C. adjudged, —— 2 Mod. 146. S. C. adjudged the firſt Sale void. Freem. Rep, 
} | 445. pl 606, S. C. the Court inclined that rhe Sale by the firſt. Adminiſtrator was void, bur thit 
L 5 though it was a hard Caſe, and might be fit for the Parliament to conſider ot it, yet they could not 


ry > 


alter it. Et adjornatur. 


3. Admipiſtrator /ells a Term (charged with Truft ) in Truft for hin. 
ſelf ; Adminiſtrator on a Suit by Citation (not Appeal) 1s revoked, the 
HE Afſignment decreed to be ſet aſide. 2 Chan. Cates 129. Mich. 32 
| Car, 2, Jones v. Waller. 8 


2 ? E * I * bl . * * . . 
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(L) Adminiſtratlon Durante Minore Xtate, 
FE ke [ AFtions and Pleadings.| 


= 4; * an Action of Debt againſt an Admintiſtrator, ik the Deſen⸗ 
| 2 vant pleads in Bar a judgment had againſt him by a Stranger 
1 upon an Obligation, and in the Record he is named Admintſtrator 
durante Minore tate of J. S. wh9 was then within the Age of 

21, ſcilicet, of the Age of 18 and more, this is a gaad Bar of Acti⸗ 

5 on, for though the full Age of ſuch Infant Executor is 16, yet if an 
| 5, Action be brought again rhe Adminiſtrator after, and this Age of 
== the Inkant appears to be paſf, yet if Judgment be given againit che 
= Adminiſtrator it is not void. adjudged per Cur. upon De:nurrer, 
1 | Trin. 14 Car. B. R. Good againſt Pincerr. Intratur Mich. 
= ; CGG ORR En TT”. DEG Es, 
8 9 Cro. C. 516, 2. If Adminiſtration be granted to A. durante Minore tate of 
| pl. 16. Da- B, it it appears to the Court in Pleading that B. is of che Age of 16, 

Pen“ the Court er Officio ouxht to take Notice of the Eccleſtaſfica 
q 58 Caria Law that the Adminiſtration is determined and void, per Jones, 
b _ adviſre Coke and Berkley; but Brampſton e contra. M. 14 Car. 
1 vu. B. B. Damport againſt Pincent Intratur Trin. 14 Car. Rot. 
@ 699 where the Plaintif? declared in Action on the Caſe that Oeten⸗ 
1 dant was Adminiſtrator durante Minore Xtate of B. and in Con- 
1 ______ ſideratton that the Plaintiff would forbear Him æc. promiſed to pay 
| the Debt due by Teſtator ta the 1 laintiff, and Defendant pleaded, 

that at the Time of the 4Iroiniſe made B. was of the Age of 16 
Bears, and the three Juſtices ſeemed to think that this was a good 

| Plea for the Rea(on aforeſaid. OED 

| 3. Some Bonds in which the Teſtator was bound <were aſſigned to the 
| Oaeen, who brought a Scire Factas again/# the Infant Executor, and 
q he pleaded that S. and E. were Adminiſtrators during his er 
he 4 


[: 
c 
p 
f 


* * 2 OO NY. 


Trbis Was held to be no good Plea. But he was ruled to anſwer as 


vas in great Doubt whether the Action was abated or not. Moor 462. 
pl. 648. Hill. 39. Eliz. Ford v. Granvill. . 
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ä 


Executor. Godb. 104. in pl. 122, cites Hill. 33 Eliz. in the Exche- 
ver. Miller v. Gore. 9 5 2 
If the Will be proved before the Adminiſtration conimirted, the 
Aftion ſhall be in the Name of the Infant Executcr; Per Perlam J. Le. 
155. pl. 216. Trin. 32 Eliz. C. B. in Caſe of Ivory v. Fry. 1 
. Debt againſt an Adminiſtor durante Minore Ætate, and pending Goldsb 136. 


the Action the Infant Executor came to the Age of 1) Years ; the Court pl. 5 f 2 
ad judge | 
a good Plea, 


„F cited Lutw, 
342. by the Reporter as adjudged, 


6. M. an Infant being made Execntriz by C. Executor to E . Adminis 


ftration of the Good's of C. was granted to one F. durante Minore AMtate 


of MAH. In an Action againſt F. as Adminiſtrator during the Minority 
of M. the Infant Executrix, and found for the Plainriti, it was moved 
in Arreſt that F. the Defendant ſhould have been named Adminiſtrator de 
Bonis E. not adminiſtred by C. but adjudged- well enough, becauſe the 
Grant of the Adminiſtration comprehends the Goods of both. Hob. 
246. pl. 311. Hill. 5 Jac. Norton v. Mollineux, „ To 
. Delt againſt an Adminiſtrator durante Minore Aftate of T. P. he 
Executor, in which the Plaintiff” declared and averred, that the ſaid 
7. P. was, and yet is, within the Age of 21 Years. It was moved that 
the Declaration was 111, becauſe it did allege that the Executor was 
within the Age of 21 Years, whereas the Adminiſtration durante 
Minore Ætate ceaſes at the Age of 17) Years, and though he is not 
21, het he may be 1) and more; And ſo was the Opinion of all the 
Juſtices, and Judgment was ſtayed, 2 Brownl. 247. Paſch. 9 Jac. . 
B. R. Bromehead'v. Ropers, oo ĩð1?0ꝑ © 
8. The Plaintiff's Husband made an Infant Executor to prevent 
Payment of Debts, but he being not fit ro undertake it, he made ano- | 
ther Adminittrator for him during his Nonage, yer he liable tor Pay- 
ment of Debts, Toth. 173. cites Mich. 9 Jac. Lady Loppington v. 


Barnes. 1 


9. In a Devaſtavit ſuch Adminiſtrator ſhall be charged on the ſpe- 
cial Matter. Lat. 160. 26). Trin. 2 ar. F 

10. K. the Mother, and J. her Son an Infant of one Year old, were Brownl. 
made Executors and Adminiſtration was granted to her during the Mino- oh Bae. 
rity of her Son. She married again, and then her Husband and fe (as xe- Ven nad 
cutrix) brought an Action of Delt againſt the Defendant, who pleaded in ſeems only 
Abatement that the Infant was not named ; . N replied that Nr 

. at the Day of the Writ purchaſed was, and yet is, under the Age of n, 
4 and Sas gh ee. that Plea it was held that the Plea 2 ö 
good ; but if it had been ſet forth ſpecially in the Declaration that there was 
another Executor under Age, though not joined in the Action, it might have 
been otherwiſe. Yelv. 130. Trin. 6 Jac. B. R. Smith v. Smith, 

11. Account was brought by the Adminiſtrator durante Minore Th. not a. 


tate of J. S, againſt the Detendanr as Bailiff of the Manor, and verring ſo by 


found for the Plaintiff. It was moved in Arreſt of Judgment, becauſe * | 
ror Anti 


it was not ſhewed that the Infant was within the Age of 17 Years ; Sed ,”, "ng 


non allocatur. For it ſhall not be intended unleſs it be ſhewed that he bad, bur it 
was above the Age of 17 Years, and eſpecially when the Defendant hath was cured by 


 atmitted the Plaintiff to bring the Action, and hath pleaded to Iſſue, Cro. OR» . 
| 19. 40. 00. 


C. 240. pl. 25. Mich, J. Car in B. R. Wells v. Somes. Hill. 1657, 


| | | Owen v. 
Cc 12. In Holden. 


== 


— — — 
— 


r 
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S. P. Hob. 


15. It hath been a great Oueſtion in our Books, if the Executor or 
265,266. Adminiftrator durante Minore Ætate continues the Poſſeſſion of the Goods 
nine x... after the full Age of the Executor, or waſtes them, how he ſhall be charged ; 

31, 159 Jac. | 2 "He OE os 

Chandler and there are feveral Opinions. Some held that he may be ſued as Exe- 
v. Thomp- cutor de ſon Tort; but this was denied by others, becauſe he comes 
ſon, debat- to the Poſſeſſion of the Goods lawtully. Others hold that he may be 
2 hot ſued as Adminiſtrator durante Minore tate, becauſe a Stranger cannot 
the Credi. Know the Age of the rightful Executor, and the only notorious Act for diſ- 
tor ſhould covering of this is, the ceaſing of the Adminiſtrator durante Minore tate 
be relieved 0 intermeddle ; And of this Opinion was Hob. ro which Windham 
2 new agreed, But ſeveral held that he may. be charged upon the ſpecial 
i Matter diſcloſed ; and this was not denied by any. Sid. 57. pl. 24. 
him the Mich. 13 Car. 2. B. R. Lawſon v. Crotts. 1 1 
Executor- | | 


ſhip ; for the Goods never came to the Hands of the new Executor, though perhaps he may have 
an Action againſt the former Executor, for ſo much as he did not lawfully adwiniſter ; for «painſt 
the Vendees he can have no Remedy, or elſe the old Executor may remain an Executor ſtill for 


—— 


12. In Scire Facias by Executor during minority ou Recogniſance nad 
to himſelf, as Bail to his 1ſ½ Action on which he recovered, the Defen. 
dant pleaded that after the Recovery, and before the Scire Facias, the I». 
fant came of Age, to which the Plaintiff demurred ; and per Cur, 
though it hath been doubted whether the Infaut may have Scire Facias yy Wl 
newer whether the Adminiſtrator may; but this being a Recogniſance | 
made to the Adminiſtrator he muſt have the Coſts at leaſt ; & Judic.? i 
Pro Quer.“ 2 Keb. 877. pl. 46. Hill. 23 & 24 Car. 2. B. R. Ene. 

ies F. Weekes. 1 

13. B. deviſes a Legacy to C. and makes D. his Executor and 
dies. D. makes E. an Infant his Executor and dies, and Adminiſtra. 
tion is committed to F. durante Minore rare of E —C. the Lega- 
tee ſues F. in the Spiritual Court for his Legacy, and F. moved tor 
a Prohibition, but the Court denied it; for although an Adminiſtrator 
of an Executor is not an Adminiſtrator to the fir Teſtator, yet an 
Adminiſtrator durante Minore ÆAtate is Loco Executoris, and may be ſued, as 
the Execntor of an Executor may. Freem. Rep. 288. pl. 335. Anon, 

14. Debt was brought againſt the Widow as Adminiſtratrix upon a 


Bond of her Husband. She pleaded in Abatement that her Husband 


made a Will, and his Son Executor who was an Infant, and that Admi« 
niſtration, with the Will annexed, was granted to her durants Minors 
tate of the Infant Executor, unde ex quo &c. and upon a foecial 
Demurrer to this Plea the Plainziff had Judgment, becaufe the Defen- 
dant did not aver her Pha by a Hoc paratus eft verificare, 1 Lut w. 20, 


Mich. 2 Jac. 2. Little v. Plant. 


that Purpoſe, the other being none in Effect for thoſe Goods, like the Caſe of a Sheriff chat does 
not deliver his Priſoner, that he has in Execution to the next Sheriff. e . 


16 Adminiftrator De Bonis Non durante Minore tate of Re- 
becca Wood, brought Action of Covenant againſt the Husband and 
Wife who was Executrix of the former Husband &c. and averred that 
Rebecca was under Age; The Defendants plead in Bar, that after the 


| laſt Continuance Rebecca came of Age; The Plaintiff demurred, but it 


was never argued, for he could not maintain it, the Plea being good, 
tor as ſoon as Rebecca came of Age the Action was determined. Lut w. 
338. Mich. 3 W. & M. Major v. Peck. 1 35 
17. And in a Scire Facias brought hy an Adminiſtrator. durante A. 
ſentia of another, upon Oyer of the Scire Facias, the Defendant de- 
murred, and Exception was taken that the Adminiſtration was void, 
But the Court held clearly that this Adminiſtration was good, and that 
Payment of the Debt to ſuch Adminiſtrator, after the Return of the _ of 
: RES in 


4 ci 1 ces ©. ——_ 
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Kin, and before Notice, is good, and that tho' Actions brought by ſuch an 
Adminiſtrator, ſhall abate when the right Perſon comes, but Actions 
brought againſt him ſhall not, bur ſhall be continued againſt the rightful 
Adminiſtrator. Lutw. 342. cited by the Reporter as adjudged Paſch, 
3 W. 3. B. R. Clare v. Hedges. 3 5 
| 18. But if ſuch Adminiſtrator be Plaintiff and does not aver ir, the Ld. Raym; 
Defendant by Pleading admits the Authority of the Plaimiff' to bring Rep 498. 
Action. Lutw. 632. Hill. 9 W. z. Beale v. Simpſon. 1 FS 3 


1 | 5 agreed per 
tot. Cur. and Judgment accordingly. 


19. Action againſt Adminiſtrator durante Minoritate as general Ad. Ld. Raym 
miniſtrator, he pleads in Abatement that he was but a ſpecial Admi- 265.8.C, 
niſtrator during Minority of his Wite, but did not aver that ſhe was accordingly. 
fill under Age, and for that Reaſon there was Judgment againſt him to 125 
anſwer over. Carth. 43 2. Mich. 9 W. 3. B. R. Sparks v. Crotts. | 

20. Then he pleaded in Bar that Pais darrein Continuance the Infant Ld. Raym: 
died, which was from the laſt Term ; bur it was over-ruled, becauſe Rep. 265, 
it was contrary to what was now admitted on Record; ſo judgment or | oy 
was given againſt him. Carth, 432. Mich. 9 W. 3. B. R. Sparks accordinglz 
d. Crotth.. 7 5»„̃n * ny 


' 


— — 
——— 


(L. 2) Adminiſtration Durante Minore tate. 


In what Caſes grantable; And to whom. 


i. OUCH Adminiftration canndt be granted after 19. and if it is it 
od is void. 5 Rep. 29. Hill. 4x & 42 Eliz. C. B. in Prince's 


2. If one makes two Execntors, one 11 Tears, and the other under, 
Adminiſtration during Minority is void, becauſe he of 1y may execute 
the Will. Brownl. 46. Mich. 14 Jac. Anon, 5 

3. Such Adminiſtration is not within the Statute of 21 H 8. to be 
granted of Neceſſity to the Widow of the 'Teſtator ; becauſe there is 
an Executor all the while; But otherwiſe perhaps if the Executor were 
made from a Time to come. Per Cur, Hob. 250. pl. 329. in Caſe of 
| Briers v. Goddard. 55 5 % 
4. Adminiſtration during Minore Ætate cannot be granted if one of 
my is of full Age. Per Twiſden. Mod. 47. Mich. 21 & 22 Car. 2. 


Ee 5. Where one of the Executors is an Infant and cannot * the Will, 2 Jo. 19. 

1 Adminiſtration Durante ſua Minoritate may be granted to the other 8. C. ſays. 

at who ſhall bring the Action alone, and it is not inconſiſtent that he 3 | | | 
be mall adminiſter in ſuch Caſe ; For this is not granted as upon a dying was given, „ 
ic Inteſtate, (for the Will is proved) but only to enable him to ſue as he thinks; | 

d, | alone, becauſe the other is not capable to prove the Teſtament, and fo 8 | 

v. not o join with him, and he cannot ſue alone; Reſolved per Cur. 448, e 15 

, | : Lip 239, 240. Hill. 30 & 31 Car. 2. B. R. Colborne V. Wright 3 Pleader at : 

be and Cited the Caſe of Hatton v. Maſcue, entred 15 Car. 2. in B. R. the Bar, the 

e- Rot. 103. the Roll ot which was brought into Court, and appear'd Court 3 

d. to be io adjudged. s _—_— 

at | | ec 


. | | | inſt a 
manifeſt Duty, and thereupon he agreed the Cauſe as the Reporter thinks. But if he "Tins in his 
own 
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own Name only, and names not the Infant the Action will abate. Brownl. rot. Trin. 6 Jac. Smith 


v. Smith. — Yelv. 130 S. C. & S. P. adjudg'd. —S.P. by Twiſden J. Mod. 4), Hill. 21 
& 22 Car, 2. B. R. 5 | 


— 


Skinn. 155, . 6. The Brother died Inteftate, leaving one Sifter an Infant, whoſe 
po: 8 35 Great Grandmother was aſſigned her Guardian, and thereupon ſhe obtained 
Dm Adminiſtration durante Minore Atate; and now the Plaintiff in the Pro- 
B. R. the hibition, who was the Grandfather to the Infant, ſuggeſted, that the Ad- 
S. C. argued iuniſtrationu was granted by Surprize, and that he being nearer of Kin, Admi- 
wy the miftration ought to be granted to him. It was argued that it is not ma- 
court in- - 3 | . . , 
clined that terial who thall be Adminiſtrator, for it being durante Minore Arare, 
the Prohi- he has no Power over the Eſtate; that fince z7he Ordinary has no ori- 
bition ginal Power in this Caſe, and this being a ſpecial Kind of Adminiſtra- 
ſhould ſtand; tion, when he has once executed that Power he /pa!l not repeal it; And 
and upon . . 3 | | 3 
a further the Court inclined to that Opinion. 3 Mod. 23. Mich. 34 Car, 2. 
Argument B. R. Ld, Grandiſon v. Counteſs of Dover. 
tie Court : 1 EN 5 3 3 
were of the ſame Opinion, and denied that the Ordinary without Cauſe could repeal an Adminiftra. 
tion before the Statute of H. 8. | | | | | 


J. Befere the Statuteof E. 3 there was no Adminiſtrator durante 
Minore Aitate; but in Caſe where an Infant was made Executor ; but 
20w there is an Adminiſtrator durante Minore Ætate where an Infant 
is Adminiſtrator, as well as where he is Executor. Arg. Skin. 155. 
Hill. 35 & 36 Car, 2. B. R. in Caſe of Ld. Grandiſon v. Countets 
of Dover. 1 Lo 5 £ 
8. Where a Man makes an Infant of tender Years Executor, if Ad- 
miniſtration durante Minore tate be granted ſpecially ad opus com- 
modum & utilitatem of the Infant, there the Adminiſtrator cannot make 
a Leaſe, But if it be granted generally, ratione Minoris Atatis he 
may recover Debts and Duties, and make Leaſes, which thall be good 
until the Executor comes to 17. and alſo (as ſome ſay) till he enters 
6 Rep. $7. a. But per tot. Cur. where Adminiſtration is granted du- 
rante Nane tate, there Adminiſtration ſhall not determine until the 
Party come to 21 ears of Age; Becauſe the Statute tor granting of 
_ Adminiſtrations requires Adminiſtrators to give Bond, which an Infant 

cannot do. L. P. R. 41, 42. cites Paſch. 8. W. in B. R. 

10. The Ordinary may grant Adminiſtration during Minore Ætate 
to whom he pleaſes. Gibb. 163. Mich. 4 Geo. 2. B. R. The King 
77 LL 3 V 
11. An Adminiſtration durante Minore Ætate ought not to be committed 
to one that is very poor, though ſhe is Guardian and next of Kin to the In- 
| fam. Where this Court fees Reaſon to think, that there will be a 
Miſapplication of the Effects of the Inteſtate, and an Abuſe and Waſt- 
Ing, to the Prejudice of an Infant, by a limited Adminiſtrator who is 
only a Truſtee for the Infant, it is incumbent on this Court to take 
Care that the Infant be not prejudiced. And the Court will appoint 4 
Receiver of a Perſonal Eſt ate, notwith/tanding Adminiſtration is granted 
of it. Barnard. Chan. Rep. 23, 24. Patch, 1740. in the Caſe of 
Havers v. Havers, 5 5 „ 


8 
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(L. 3) Adminiſtrator Durante Minore tate. 
When ſuch Power determines; And the Effect therof. 


I. Dminiſtrators during the Minority had Fudgment in Debt, and 
before Execution ſued the Executor came to his Age of 17 Nears ; 
and how this Execution ſhall be tued comes the Queſtion, tor the 
Power of the Adminiſtrator was determined by the attaining of Age 
ot 17 Years by the Executor, and the Executor was not Party to the 
Record, and tor that he could not ſue Exeeution, but it ſeems that the 
Execuior may ſue ſpecial Sire Facias upon the Record, and ſo ſue Execu- 
tion in bis own Name. 2 Brownl. 83. Anon, fays fee 2) H. 8. J. a. | 
2. Adminiſtration durante Minore rate of an Infant Executor The Diffe- 
ceaſ1s at 17. 5 Rep. 29. a. Hill. 40 Eliz. C. B. Piggot's Caſe. A cob 
Adminiſtration is granted during the Minority of an Infant Executor, or an Infant Adminiſtrator; 
in the firſt Cafe it ccaſes at 14, but in the laſt Caſe not till 21. 1 Salk. 39. pl. 7. Paſch, 13 W. 3. 
B. R. Freak v. Thomas. Ld. Raym. Rep. 667. 8. C. and ſame Diverlity by Holt Ch. J. 


3. Infant Executrix takes Baron before 179. Adminiſtration durante This Caſe 
Minore Atate ſhall ceale it the Baion be of tull Age. 5. Rep. 29. r 8 
b. Mich. 41 & 42 C. B. Prince's Caſe. N lifted per : 


Bo | ; | & X48 | 8 Raymond 
Ch. ] and held that Adminiſtration does not ceaſe by Executrix under 17 taking Baron of full Age. 


Mich. 1930. Ld. Strafford v. Jones. And they cited Went. Off. of Executors 214 which 
Book they ſaid was wrote by Judge Dodderridge. (See this Caſe pom 2 New. Abr. 382... 
3 Wms's. Rep. $8. Jones v. Ld. Stratford, S. C. and held by Ld. Ch. King and Ld Ch. J. Ray- 
mond contrary to the Opinion in 5 Rep. in Prince's Caſe and obſerved that the ſame is not taken 
Notice of in any other co-tempory Reporters, as in 2 And. 132. Cro, Eliz. 18, J and 3 Le. 
278. and that the Book intitled The Office of Executors marvels at the Report in 5 Rep. and ſays 
that he has ſeen the Caſe otherwiſe reported in this Point. | 15 = 


4. If Adminiſtration be granted during Minority of two Infants and 
ene dies, yet the Adminiſtration continues. Brownl. 47. Paſch. 10 
Jac. Anon. 5 ES ON „ 

5. Adminiſtration is granted durante Minore Atate of Six, When Though it 
one of them comes to the Age of 1) the Adminiſtration ceaſes, and the was object- 
Law in this Point is not altered by the Statute of 22 & 23 Car. 2. ed chat by 


and Judgment accordingly. 2 Jo. 48. Paſch. 28 Car. 2. B. R. Joy- Segen 
* . Watts. „ eh . | : © Adminiſtra- 


| 8 1 | tion the 
Executor is to give Bond, and that he cannot do before he 1s 21, and the Court will not grant Ad- 


miniſtration to him ſince that Statute, and ſo the Teſtator's Debts will not be recoverable; but not- 
withſtanding the Court gave Judgment againſt the Plaintiff ; and Wyld ſaid, though he cannot 
give Bond himſelf yet he may be bound by iy Sureties. Freem. Rep. 425. pl. 569. Paſch. 1676. 
Taylor v. Watts, 8S C,-—— Bur L. P. K. 41, 42. cites it as held per tor. Cur. Paſch. 8. W 3. 
B. R. that it ſhall not determine till the Party comes to 21, becauſe the Statute for granting Ad- 


misiſtrations requires Adminiſtrators to give Bonds, which an Infant cannot do. —8. P. cited Arg. 
828 in B. R. accordingly, and agreed by the other ſide. Le. 74. pl. 101. Paſch 29 Elm. 
0 | 


5 ——— Brownl. 46. 8 P. according ly. —5 Rep 9. Trin. 34 Eliz. B. R. in Brudenell's 
Caſe, d. P. but no Reſolution. | | 7 N | 


6. The Diverſity is, if Adminiſtration be granted durante Minori- 5 ow 395- 
tate of an Executor, there the Adminiſtration thall ceaſe when the Exe- 5 5 
— . . o ® m . 47 5. 
cutor comes to 19, but it the Adminiſtration be granted durante Mino- & C and 
rate ot one who is not an Executor, but only Adminiſirator, there ſame Diffe- 
15 D d | 2 15 Admi- 
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4 1 = Adminiſttation durante Minore Xrate does not ceaſe till 21. Jud' 
t Chr. , | 
pardons pro Quer' per Cur. 12 Mod. 194. Paſch. 10 W. 3. Atkinſon y, 


an Executor Corniſh, 

by the Civil 5A 8 ö 

Daw may take that Office upon him at 14, but an Adminiſtrator being created by Statute, the 
Time of his fall Age muſt according to the CommonLaw.—Carth. 446. S. C. adjudged accordingly —. 
1 Salk 29. pl. J. Pafch £ W. 3. B. R. Freke v Thomas S. P. adjudged accordingly. And the 
Reporter ſays, Note a neceffity for this; For the Spiritual Court will not grant Adminiſtration to 
any one under 21, and this is by Conſtruction of the Statute ot Diſtributions, becauſe they are to 
give Bond &c, - Ld; Raym. Rep. 338. cites S. C, as adjudged, 12 Mad. 501. Reek v 
I homas S. C. adjudged accordingly — S. P. per Cur. Comyns's Rep. 112. pl. 72. Paſch. 13 W. 


3. B. R. in Caſe of Freke v. Thomas — Comyns's Rep. 159, 160. Trin. 7 Ann. C. B. Edmonds v 
$Shaler, the S. P. accordingly. | | g 


If Infant J. If an Infant Executor after 17 Years of Age aſſents to a Legacy 
Executor before the Debts are paid the Aſſent is void, or if he do % Ad that 

aſſents toa „% | f r 5 1 1 

Legacy be. Vill be a Devaſtavit, or a Waſting of the Goods in another Executor 
egacy 4 > 1 . . i ö r 5 

fore: it Ot tull Age, it thall act bind him. R. S. L. Vol. 1. 44. cites Wood's 

is of no Inſt. 558. Ne Os 8 20 

Force to | | | 5 1 | 

make it ſettle in the Legatee. Went. Off. Executors 213, 214. 


8. An Adminiſtration is granted during the Minority of four Infant 

Children, one of whom being a Daughter marries an Huzband who is 0 

Age. The Adminittration is not determined. 3 Wms's Rep. 81. 

VMich. 1730. Jones v. Com' Strafford & al. 5 TY 

Brownl. 47. 9. If Adminiſtration be granted during the Minority of four Infants, and 

ack . ACCOrd= one ates, this don't determine the Adminiſtration ; contrary to the Opi- 

ä nion in 5 Rep. Brudenel's Caſe, 3 Wms's. Rep. 89. Mich. 1730. 
Jones v. Com' Strafford & al.“ | a, 


INM) Adminiſtrator durante Minore tate. 
The Pawns of ſuch Adminiſtrator. 


1. A Dminiſtrator durante Minore tate may ſell che Goods 
IV of the Teſtator, and pay Debrs, and do all other Things 
which an Executor may. D. 42 El. B. B. per Clit. 
An Adminiſtrator durante Minore tate may have an Actlon ol 
Trover and Converſion of Goods of the Teſtator, for he has more 
than the bare Cuſtody of them, for he has the Praperty itſelf. 
| Adzudged P. 42 Eltz. B. R. per Cur. et he againſt Set He. hf 
3. If an Avminiſtration durante Minore Atate be repealed, and 
another made Adminiſtrator durante Minore rate, and the ſecond 
A2QAQ2Qdminiſtrator brings the firſt Adminiſtrator to Account, and alter re- 
CI leaſes t him, yet the Inkant at full Age may compel the firſt Ad⸗ 
mtrnmictrator to account again to him,“ and the firſt Account to the 
= _ *. ſecond Adminiſtrator, and his Releaſe ſhall not be any Bar of it; 
For the Releate of ſuch Adminiſtrator is not good unlels it be for 
fuch Cauſe for which he ought to make it. Mich. 10 Ja. per Cut. 
4. An Adminiſtrator durante Minore rate of an Infant Executor 
had Judgment in an Action of Debt brought by him tor Money due to 
the Teſtaror, and the Defendant being in Execution the Infant Executor 
came of full Age. It was moved that he might be diſcharged out of 
Priſon, becauſe the Authority of the Adminiſtrator is now determined, 
a n - 


0 * 
” 


” 
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and he cannot acknowledge Satisfaction, nor make Acquittances &c. 


y. Windham and Rhodes held, that the Recovery and Judgment was fi! 
in Force, but the Party might be relieved by an Audita Ouerela. Godb. 
104. pl. 122. Mich. 28 & 29 Eliz. C. B. Anon. "DN" N 
the 5. Adminiſtrator during Minority of an Executor cannot grant a Term 2 And. 13 2. 
OP of which Tettator died ſeiſed during Minority of Executor, for he has pl.? 8. S. C. 
* but a ſpecial Property ad Proficuum Executoris, but not a general Pro- bar 
to perty as another Executor or Adminiſtrator has, and therefore his Sale may fell * 
kv, of Goods, unleſs they are Bona Peritura, or it it be for Meceſſity for Beaſts or 
W. Payment of Debts which he is chargeable to pay, ſhall nor bind ; Grain &c. 
ha But he may ſue and be ſued, and yer his is bur a limited Authority, I Ar 29. 
* | : . | . Prince 
and like one that has Letters ad Colligendum &c. there he may ſell v Sympſon 
ay Bona Peritura as Fruit &c. Cro. E. 118. pl. 46. Mich. 41 & 42 Eliz. S. C— * 
has C. B. Price v. Simpſon, : | | 1 N nn 
Or the Infant than an Adminiſtrator, per Windham and Rhodes J. 3 Le. 258. pl. 367 Mich. * Eliz, 
1's C. B. ſeems to be 8. C,——— Godb. 104. pl. 122. Mich. 28 & 29 Eliz. S. P. by Windham and 
Rhodes J. 7 75 | | LS 
6. Adminiſtrator during Minore Ætate cannot aſſent to a Legacy un- Whether 
leſs there be Aﬀers to pay Debrs. 5 Rep. 29. b. Hill. 41 & 42 Eliz, \u<b Admi- 
nt C. B. Prince's Cale, alias, Price v. 8 ympfon. „ 5 
of 7 . 2 E | 241 5 bot WL 4 1 the Devile 
Th of a Term is good was doubted. Cro. E. 719. Price v. Simpſon. 
nd J. Adminiſtartor durante Minore Ætate of a Leaſe ro commence af- 
i- ter the Death of Lady M. demiſes it for 10 Years, (the Infant being | 
0. three Vears old) adjudged a good Leaſe, and it enured as an Intereſſ 
Termini to commence after the Death of Lady M. But it Adminittrati- 
on be granted Specrally, as in the Caſe 5 Rep. 29. b. in Prince's Cale; 
viz. Adminiſtrationem omnium Bonorum ad opus, Commodum & Uti- 
litatem Executoris durante Minore tate & non aliter nec alio modo &c. 
| ſuch ſpecial Adminiſtrator cannot make ſuch Demiſe, 6 Rep, 67. b. 
Mich. 4 Jac. C. B. Sir Moile Finch's Caſfſe | „„ 
8. It ſuch Adminiſtrator recover in Debt, and then the Executor Roll tit. 
comes of Age, he thall ſue Execution, Cro. C. 227. Arg. cites 9 Jac. Treu 
C. B. Preſt's Caſe. 5 f ok b. 
5 NY 1 3 TRIS adjudged. 
3 5 Mich. Jac. C. B. Wright's Caſe, 8. C. cited Lutw. 344. 
85 9. If Teſtator makes an Infant Executor and appoints B. to be Exe- 
cutor during his Nonage, expreffing it to be only for the Benefit of the In- 
" fant Executor, he doubts whether this Tempory Executor ſtands any 
i  whir reſtrained from what pertains to the Power of an abſolute Exe- 
f. cutor, and diſtinguiſhes between an Executor ſo made by the very 
Proprietor of the Goods, and an Adminittrator during Minority con- 
i ſtituted by the Ordivary. Went. Off. Executor, i141 
d 10. Keeling conceived, that /fznce 21 H. 8. cap. 5. the Caſe of Ad- 
2 miniſtration during Minority of one next of Kin, and to his Uſe and Pro- 
d= fit, is now merely as a Bailiff, and all one with an Adminiſtrator during 
Je Mimnoriny of an Executor, and ſo his Releaſe is not good, he having but 
7 a bare Authority; and to this whole Court agreed, Wiudham ablente; | 
IL Judgment tor the Plaincitt Niſi. 2 Keb. 30. pl. 62, Paſch. 18 Car, : 
: 2. B. R. Thackſtone v Hulmlocke. | mo Sip 5 
a 11, Adminiſtrator durante Minore tate cannot ſet! Leaſes unleſs In caſe of 
9 there is not ſufficient otherwiſe to pay the Debts of Teſtator, or other _—_ 0 
r = reaſonable Cauſe. 2 And. 132. pl. 78. Mich. 41 & 42 Eliz. Prince Ea Ind 
of 8 
a V. Simpſon. | | Company 
, 2 5 | | et gh 125 by ſuch 
d Adminiſtrator, and the Buyer having full Notice that it was the Stock of the Infant, the Sale was 


decreed to be Fraudulent. Fin. R. 298. Paſch. 29 Car, 2. Munn v. Dunkin, 


1 A 


1 1 


: 
n 


104 Executors. 


E3＋ꝙ 2 — 


g— 


Ibid. 475. 12. A Suit begun by {1 uch Adminiſtrator is determined Cy the Age of thy 
Id. Keeper [ytant, ſo that the Infant muſt begin de novo unleſs a decree be mad 


by . d . 1 1 0 e 
. and then. if an Account be before a Maſter the Infant on a Bill by him 0 
15 Thing for that Purpoſe may be allowed to proceed ; Per Ld. Wright, Ch, 0 
had ever Prec. 174. pl. 145. Mich. 10m. Jones v. Baſſet. c 

deen done PER = 

and it was anſwered that the like had once been done by Ld. C. Somers in the Caſe of Davis b. 6 
Davis, where an Adminiſtrator durante Minore Ætate proceeded to a Decree and Account before | 
the Maſter, and then the Infant coming of Age and praying it was allowed to go on though much 1 
oppoſed, bur here it would not be granted; For Davis's Caſe had proceeded to a Decree, and though [ 

the Plaintiff there was an Adminiſtr-tur durante Minore tate, yet it was cum Teſtamento annexo 
| which by him made ſome Difterence ; and the Infant there had Brought a Bill to have the Benefit . 
of the ſaid Proceedings, and offered to be dound by them. a 
| | | | 


—— 


— 


(M. 2) What Actions Adminiſtrator Durante Minore 
tate, or other temporary Adminiſtrators may bring, 


or be liable to; And of Fleadings by them. 


* E cannot bring an Action of Debt; For he is but a Servant os 
3 11 Bailiff in ſuch Caſe. Per Dyer. Ow, 35. Mich. 13 & 14 
Nodes Eliz. Anon. VVV 
agreed. 


Godb. 104 pl. 122. Mich, 28 & 29 Elia. C. B. 


But the 2. Note, It was ſaid by Dyer, that an Adminiſtrator Durante Miz 
ads noritate cannot bring Action of Debt; For he is but as a Servant or 
tems ad- 1:2 204 . . A; 4; ii 71: | | 
mired; Bailiff in ſuch Caſes, Ow. 35. Mich. 13 & 14 Eliz. Anon, 
Judgment ; „ : | | Oe | | 
being given againſt him for not averring that the Executor Infant was under the Age of 15, See 5 
Rep. 29. Hill. 40 Eliz. C. B Piggot's Caſe. — Cro. E. 602. Pigot v. Giaſcoyn and Furthee, 


where the Caſe was, That the Teſtator made an Infant Executor, the Plaintiff took out Adminiſ— 
tration durante Minore Etate &c. and brought an Action of Debt on a Bond due to the Teſtator, 
and averr'd that the Infant Executor was living and within the Age of 21 Years; Now becau'e it did 
nor appear that this Adminiftration was granted whilſt the Infant was under 17 Years, therefore the 
Plaintiff was nonſuit ——S. C. cited per Cur. 5 Mod. 395. Paſch. 10 W. 3. in the Cale of Atkinſon 
v. Corniſh. S. C. cited Brownl. 46.—5, C. cited Freem. Rep. 425. pl. 596. Paſch. 1675. 


Per Dyer 3. Adminiſtrator during Minority cannot ſue or be ſued by the Com- 
Ch. J. _ mon Law. Per Periam |. 4 Le. 103. pl. 209. Mich. 27 Eltz. C. B. 
em action in Caſe of Kightley v. Keightley, 1 

of Debt. 8 | 35 | 

Ow. 35. Mich. 13 & 14 Eliz. Anon. 


Cro. E 211. 4. Adminiſtrator during Minority of an Executor brought an Action 
212. pl 2. of Debt on Bond to firſt Teflator ; But having brought it as Adminittra- 
eee tor of the firſt Executor, it was held ill, tor he thould have brought 
8 ; 1 it as Adminiſtrator of the firſt Teſtator, and for that Reaſon che Judg- 
judg d, : I: N 
and judg ment Was reverſed in Error. 4 Le. 58. pl. 147. Trin. 31 Eliz. B. R. 
ment reverſ- Limver * Evory. | 7 . | 
ed accord- Does 5 x Hrs | | | 7 
ingly. 5. Such general Adminiſtrator durante Minore tate ſhall have 
Action to recover Debts and Duties (for the Intereſt of the Actions is in 
him, and ſhall be liable to all Actions, for during the Time the Teſ- 
tator died Qual Inteſtatus) and he may make Leaſes and Demiſes, and 
they ſhall be good till the Executor is 17, and ſome ſay till he enters. 
6 Rep. 67. b. Mich. 4 Jac. C. B. Sir Moile Finch's Caſe. 
| 6. An 


-. . 


FE xecutors. 10 5 
6. An Action was brought againſt Adminiftrator Durante Minoritate * Orig. is 
of an Executor, and did not aver that the Executor was till under 19, (did nat.) 


NY 1 RF of EEE TED Iv. 
and the Opinion was that he * need not. But othertviſe of Plaintiff „d Ain. 
being ſuch an Adminiſtrator. Hob. 251. Hill. 13 Jac. Rot. 970. 6 Tac. B. R. 
Carver v. Haſlerig. | | Croft v. 

| | Walbanke, 


8 P. adiudged that the Plaintiff need not ſhew, it, becauſe he is a Stranger to the Power given to 
the Defendant, and may not know what Age the Infant is of; beſides, the D:fendant by joining of 
Iſſue in this Caſe did admit that his Power continued; For otherwiſe the Exception taken by the 
Plainrift ſhould be pleaded by the Defendant in Diſcharge of himſelf, it lying properly in his Notice, 
and it being for his own Benefit ro allege ir. 2 Roll Rep. 209. N ich. 18 ſac, BR Aldred 
v. Walthall, S. P. Cro. J. 590 pl. 12. Walthail v Aldrich, S. C. & 8, P. held according 
iy. —— Roll Rep. 400. pl. 28. Trin. 14 Jac. B. R. Hall v. Salvin and Damport, S. P. ad uugel 
and affirmed in Error. | | ' Eq 


7. The Court did ſeem to agree, that if an Executor durante Minore 
Fate do pay Debts as an Executor ought to do, and for what remains in 
his Hands, if he account for it, and deliver it over to the Heir, yet he 

"all not be chargeable to any of the Creditors. Freem. Rep. 150. pl. 191. 
Paſch. 1674. Anon. by 0 „„ o JO gol metre NR 
g. The Declaration was as Adminiſtrator during Minore Ætate of 
three, whereas the Adminiſtration was granted during the Minority of 
four, and it did not appear whether the fourth was alive or not, ot 
within the Age of 17; Whether this be good alter Verdi&? And the 
Court ſeeming to be divided, the Defendant agreed to accept a new 
Declaration. Sid. 185. pl. 8. Paſch. 16 Car. 2. B. R. Benner v. 
Baud. I | yp * 5 
9. B. deviſes a Tegacy to C. and makes D. his Executor and dies; 
D. makes E. an Infant his Executor and dies, and Adminiftration is com- 
mitted to F. durante Minore Atate of E. -C. the Legatee ſues F. in the 
Spiritual Court for his Legacy; and F. moves: tor à Prohibition; 
But the Court denied it; For although an Adminiſtrator of an Exe- 
cutor is not an Adminiſtrator to the firſt Teſtator, yet ah Adminiſtrator 
durante Minore Aitate is Loco Executoris, and may be ſued as an Ext. 
tor of an Executor may. Freem. Rep. 288. pl. 335. Trin. 1675. 

Anon, — | e Pane modo e 
ro. In a Scire Facias brought by Adminiſtrator durante Alſentia of 4 Mod. 14. 
another, the Defendant on Oyer of the Scire Facias demurr'd and Ex- _ Ys 
ception was taken that ſuch Adminiſtration was void, but the Court 3; oy 
held clearly that ſuch Adminiſtration was grantable by Law, and that v. Clare. 
it may be a great Conveniency fo to do; For if the next of Kin be be- S. O — 
ond Sea, and ſuch Adminiſtration could not be granted, the Debts due ® Mod. 304. 
to the Inteſtate might be loſt. And the Court held likewiſe, That = LN. 
after the Return of the next of Kin a Payment of a Debt to ſuch an Admi- and 4 Mod. 
niftrator before Notice is good. And further, that though perhaps 14. but ſays 
Actions brought by ſuch Adminiſtrator ſhall abate by the Return &c. that as it is 
yer Actions againſt him ſhall not. Cited by Serjeant Lut wich. ned in 


. 5 . | : a | M "Y 5 
Lutw. 342. as adjudg'd. Paſch. 3 W. & M. in B. R. Clare v. Hedges. 15 0 . | 
ble to the Roll. But ſays that ſure it ought to be averr'd that the Abſence ele, A 


1 | 0 continues according fo 
| Rep. Pigot's Caſe. It ought to be averr'd that the Party was then at ſuch a Plage out of the 


| Realm. L. P. R.— 2 Ld Raym. Rep. 1041. cites 4 Mod. 14. Hodge v. Clare, and ſays, that 
upon ſearch of the Roll in that Caſe, there is a full Averment that the Perſon, during whofe Ab- 
| ſence, was in Partibus tranſmarinis, and no Ground for the Objection, The Ch. J. and Powell 
ſaid, that the Adminiſtration Durante Abſentia muſt be intended of aa Abſence out of the Realm 
and therefore the Adminiſtrator Plaintiff in his Declaration ought to aver, that the Executor is out of | 
the Realm. And the Ch. J. ſaid, that it was reaſonable there ſhould be ſuch an Adminiſtrator, and 
that this Adminiſtration ſtood upon rhe ſame Reaſon as an Admini tration durante Minore late of 
an Executor, viz. That there ſhon d be a Perſon to manage the Eſtate of the Teſtator, till the 
Perſon appointed by him is able. And he ſaid, upon the Obtervation upon 4 Mod Sec the Incon- 
veniencies of theſe ſcembling Keporrs, they will make us appear ro Poſterity for a Parcel of Block- 
| heads. a Ld. Raym. Rep. 1071. 1072. Mich. 3 Ann. in the Caſe of Slater v. May, 


o. 


0 E e ä 


Wollaſton 


But the Re. 


2 Brownl. 


argued, ſed 


— — „ 


1 5 Executors. 


Gibb. 202. 


411. An Adminiſtrator pendente lite of a Will brought an Aſſumpſit on 

+ Walker. 4 Promiſſory Note, and recovered Judgment in C B. and upon Error 

S. C. adjor. brought in R. R. Judgment was affirm'd, and it was held that the Or- 

natur. Ibid, r Power to grant ſuch Adminiſtration, and that the Reaſon 
a 


257. S. C. is the fame as to that of Adminiſtration durante Minore tate, to 
ad jornatur. | | 


revent the many Inconveniences which otherwiſe might happen, as 
porter ſays oſs of Debts &c. 2 Wms's Rep. 516. to 590. Trin. 1731. Walker 


it probably V. Wollaſton. | 
was for no | 


other End than thar the Judgment of the Court might be unanimous in the Determination of this 
Point, one Judge not agreeing with the Reſt. - Barnard. Rep. in B. R. $23. S. C adjorna- 
tur, and Ibid. 467, 468. S. C. Three Juſtices ſeem'd very clear of Opinion to affirm the Judgment, 


but one Juſtice doubting upon an Authority in Carth. 153. where ſuch Adminiſtration is expreſsly 
reſolv'd to be void, the Matter was ordered to ſtand over. — 2 Barnard, Rep. in B. K. 14. adjorna- 


tur. Ibid, 62. S. C. and Judgment affirm'd, | 


(M. z) Durante Minore tate. 


After Judgment recovered, and before or after Execu- 
tion Executor comes to 17, what is to be done. 


3 0 i 5 3 : AC Res a 
1. A Dmiviftrator, durante Minore tate of K. had Judgment on a 
—— Bond made to the Teſtator. Afterwards K. the Executrix 


| came of Age and married, and then ſhe and her Husband brought a Sci, 


Fa. on that Fuagment. The better Opinion of the Court was, that 


the Sci. Fa. did not lie. Brownl. 59. Mich. 3 Jac. King v. Death. 
2. Executor durante Minore tate, or till the Daughter ſhould be 
144 S. C. married, and then the Executorſhip to ceaſe, and the Daughters to be 


| Executors gets Judgment on a Bond made to the Teſtator, after which 
adjornature 


and not like an Admini/firator who is in by the Ordinary after the Death 
of Executor. Owen 134. Mich, 9 Jac. C. B. Kemp and James v. Law- 
Tence. | | S = | 


3. Adminiſtrator durante Minore ætate of J. S. obtained Judgment, 


and brought a Scire Facias againſt the Bail, who pleaded that F. S. the 
Executor was now of full Age. W hereupon the Plaintift demurred, and 
_ adjudged no Plea, becauſe the Recognizance entered into by the Bail 


| was to the Adminiftrator himſelf by name, though he had Admi- 


niſtration durante Minore ætate tantum, and the Intant's coming to 


the Age of 17 Years does not hinder the Plaintiff from ſuing the Scire 
Facias againſt them, Bat per Hale, if he had taken Execution upon the 


Principal Judgment after the Infant came of Age, it would have been a 


Doubt if it ought to be ſued by him or by the Infant. 2 Lev. 37. 


Hill, 23 & 24 Car, 2. B. R. Enbrin v. Mompeſlon. 


(M4 


r 


the Daughters married the Plaintiffs. The Daughters ſhall have this 
Judgment as Executors, tor they are in Privity and in by the Teſtator, 


_ Executors. 107 


Gl. 4) What the Executor at 17 may do agalaſt ſuch 


Adminiſtrator. * 


1. { NRdinary will not let Infant Executor prove the Will, but After the 
grants Adminiſtration to a Stranger. Infant Executor at Age lufant is at 
proves the Will. He connot have Action of Account againſt the Ad- i pond 


ini 6 | £0 taken upon 
miniſtrator for the Goods, but he may have Detinue, or may ſue in him N 


| Court Chriſtian. And. 34. pl. 86. Hill. 36 H. 8. Anon. FVuxccutor- 


| „ip of the: 
Will, the Goods of Teftator in Specie in the Hands of the Adminiſtrator are now Aſſets in the Exe- 
cutor's Hands, For he may bring Trover and Converſion for them. Roll 921. pl. 15. Chandler v- 


| Tomplon. os 


2. Where an Adminiſtrator durante Minore Mtate waſtes the Goods Noy 36. 8 
of the Teſtator, he cannot be charged as Executor of his own Wrong —— 2 : 


| when the Infant Executor comes ot the Age ot 17 Years, becauſe at cordingly. 


the Time he had lawtul Power ro adminiſter; but in ſuch Caſe he 
Hall be charged upon the ſpecial Matter; Per Doderidge and Jones. Lat. 
160. Trin. 2 Car. Palmer v. Litherland. | 


IM. 5) Adminiſtration De Bonis Non. 
Grantable; in what Caſes; and to whom. 


1. IF. Executor makes an Executor and dies, his Executor ſhall admini- 
ſter the Gooas of ve rſs Teſtator ; but Contra of Executor of an 

Aaminiſtrator; For it an Admiſtrator dies and has an Executor, yer 
his Executor ſhall not adminiſter to the Goods of the Inteſtate, but 
they are in the Ordinary p commit Adminiſtration anew. Br. Ad- 
miniſtrator, pl. J. cites 34 H. 6. 14. )%%%%%%CCͤͥͤ ZN 

2. Judgment was bad by F. S. againſt NV. R. as Executor, and before Cro. C. 167. 
ra e the Executor dies inteflate, and Adminiſtration of the Goods of * eee 
the Executor, and de Bonis non &c. of the firſt Teftator is granted 10 A, 0,800 
JS. ſued a Scire Facias againſt the ſaid A. as Adminiſtrator of the gceordingly 
Teſtator and Executor. After Verdict tor the Plaintiff it was moved by; Juſli 
in Arreſt of Judgment that the Judgment againſt the Executor is de- 4 <2 
termined by his Death Without a Teſtament, and that A. is not privy 3 „ 
to the Scire Facias againſt the Executor, as it one had recovered as Abr tit. 
Executor and died Inteſtate, no Scire Facias lies for the Adminiſtra- Execution 
tor. Three Juſtices ſeemed that this is well enough, becauſe there is (T) pl. 3. 
a Difference between a Retovery againſt and by an Executor, but Hyde 4 * 
doubted. Judgment was given according to the firſt Opinion, 1 
214. pl. 2. Mich. 5 Car. B. R. Norgate v. Snape. Ai 

3. The Obligee made his Wife Exccutrix . and died, and aſterwards ſhe 
died Inteſtate, and then Adminiſtration of her Eſtate was granted to T. H. , 
wbo brought an Action of Debt on the Bond, as Adminiſtrator to the Wife, * 
and had judgment; but it was reverſed in Error Niſi &c. becaule be 
ought figft to have taken out Adminiſtration de Bonis Non of the Obligec, 
and as ſuch to have brought the Action. Sty. 225. Trin. 1650. B. R. 
Ley v. Anderton. 7 1 _— | | | 


* 
* — — 
r 


_ l — — . 5 —— WASTE LENT io ME - RS 22 = — 

— ay, "IS ne EI. : — e * i 2 — * 7 * " — —— - 

— . a — FS — — oe IR, — — ST - — 

— mat Wells rr — — — — - — 

_ —— IPRS!" gs 5 3 7 1 1 — IIS * — —- — * . — — — - 
2 —— — — — TR — — —— —— — — — —— — — — Pp — 


— 
- 


—— — 


——— ——ꝓ 


n 


Executors. 


aus Adminiſtrator to the Inteſtate, and by Conſequence both are liable, 


tor. 12 Mod. 306. Mich. 11 W. 3 Richardſon v. Seiſe. 
J. Debt on Bond. Delendant pleaded Non eſt factum; whereupon 
Iſſue was joined, and a Verdict was found for the Plaintiff, It was 


. Thid.--113. 
Denne v. 
Sparks S. C. 


therwiſe if there was a Legacy of a particular Thing; Quære what 


| Cod: 2 


450. pl. 23. 
S. C. ad- 
jornatur, 
& Ibid, 
4% pl. z. 


8. C. adjudged. 


eipal Judgment only, and not for Damages and Coſts. 2 Sid, 122. 
Mich. 1658. B. R. Voung v. Jolland. i | 


to ſtay the Entry of Judgment upon the Verdict till further Order. | 


| before Election it made all the Goods belong to the Adminiſtrator of 


4. The Husband died and left his Widow within the Age of 11 Years, "7 
and Adminiſtration durante Minore Atate was granted to her Father a. ſed 
gainſt whow Y. brought an Action cf Debi, and had Fudgment. The T. ral 
ther died, and the Widow being now of full Age and married again, Admi. no 
niſtration De Bonis Non Sc. was granted to Husband and Wife, againg Wl » 
whom Young, who had+the Judgment; brought a Scire Facias &c. and De 
adjudged well brought, becauſe it is tor a Debt from the firſt Teſta- 
tor; and a Diverſitiy was taken between a Scire Facias againſt an Aan. of 
niſtrator of an Adminiſtrator, and a Sire Facias by an Adminiſtrator if 700 
an Adminiſtrator ; For it Adminiſtrator has Judgment and dies, the w. 


ſecond Adminiſtrator cannot have Scire Facias becauſe he claims para. 
mount the firſt Adminiſtrator who had the Judgment, being in by the ſti 
Teſtator. But Scire Facias may be ſued againſt the ſecond Adminiſtra. th 
ror on a judgment had againſt the firſt Adminiſtrator becauſe both claim th 


and ſo no Inconvenience, but this Scire Facias ought to be for the Prin- 


F. Adminiſtrator obtains a Fudgment and makes an Executor and dies, 
the Executor thall have a Scire Facias upon the ſudgment and nor the 
Adminiſtrator de Bonis Non of the firit Inteſtate. 2 Lev. 101, Paſch, 
26 Car. 2. B. R. Drew v. Baily. 115 . 

6. It Feme be Executrix and Legatee, Adminiſtration de Bonis Non 
ought to be to the Hasband ; It the be not Legatee, and others are, it ought 
to given to them; It there be no Legacres to next of Kin to firſt Teſta- 


moved in Arreſt ot Judgment that the Action will not he for the Adni- 
niſtrator of an Executor; there muſt be an Adminiſtration De Bonis 
Teſtatoris non Adminiſtrat' by Executor. The Court granted a Rule 


Barnes's Notes in C. B. 326. Eaſt. 12 Geo. 2. Baſtard, Adminiſtrator 
ot Baitard, who was Executor of Baſtard v. Jutſham. 


** 


Ol. 6) Adminiftration De Bonis Non. 
What ſuch Adminiſtrator ſhall have. 


A makes his Will and makes his Wife Executrix, and devi. 
A: ſes the Rejidue ot his Goods after Debts and Legacies paid 
to his Execuirix. Executrix dies before Probate, Becauſe Executrix dies 


the firſt Teſtator ; Per two Juſtices the other Abſent. Per Henden, 


Difference. Her 105. Trin. 9 Car, C. B. Denne v. Burrough, 

2. If Executor has Extent on a Stat. to Teſtator, and has Poſſeſſion 
by Liberate and dies Inteſtate, Adminiſtrator of the firſt Teſtator thall 
have Benefit of it; Per Jones J. Jo. 386. Paſch. 12 Car. B. R. in 
Caſe of Cleve v. Vere. 


3. Adwi- 


22 
aid 
lies 

of 
len, 
hat 
ion 


hall 


In 


mis 


fer brings Debt for this Rent; The Queſtion was, whether or no it 
would lie, becauſe the reverſionary Fart of the Term did nor. come ſhould have 


the Adminiſtrator de Bonis non could not have it, becauſe he came non.— 


J 1675. Drue v. Baylie. 
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z. Adminiftrator by Will gives Inteftate's Goods of which he is poſſeſ- 
ſed. They will not paſs ; and by his Grant of Omnia Bona & Ca- 
talla ſua a Term which he has as Adminiſtrator does not paſs, becauſe 
not ſua ; Arg. Cart. 134. Trin. 18 Car. 2. C. B. 5 oo 

4. The Entry of the decretal Order is ſuſpended by Adminiſtration 
De Bonis Non. 3 Ch. R. 33. 2 Dec. 21 Car. 2. Pew v. Cadmore. | 

5. An Adminiſtrator peſſeſſed of a Term makes a Leaſe for Tears of Part Vent. 275. 


of it, reſerving a Rent, and makes his Executor and dies; The Execu- oy _ 
| that the 


Executor 


to the Executor of the Adminiſtrator, but did belong to the Admini- the Rent 
ſtrator de Bonis non of the firſt Teſtator? But he Court did incline and not the 


: FB | | I mY 1 dminiſtra- 
that it would lie upon the Contract, though he could not diſtrain for it, for tor de Bonis 


in Paramount the Reſervation. Freem. Rep. 392, 393. pl. 507. Paſch. 2 Lew, 100, Y 
5 . | | | '% G. he 


| . 333 3 accordingly. 
-— Where an Executor makes àa Leaſe rendring Rent, his Adminiſtrator Hall have it, and not the 


Adminiſtrator de Bonis non. Vern. 94. in pl. 80. Mich. 1682, cites the Caſe of Davie v. Drew. 


6. A. poſſeſſed of a Term of Neart died Inteſtate. B. his Widow took 


| Adminiftration but was compelled by Sentence of Allocation in the 


Spiritual Court to pay 85 1. to the Relations of A.—B, the Aamini- 


ratriæ aſſigned the Term to D. in Truſt for herſelf fer Life, and by her 
Will deviſed Che ſame to D. and made him ſole bf Decreed 


thar D. deliver up the original Leaſe and all other Deeds relating 
thereto to the Adminiſtrator de Bonis non, that he may be enabled to 
proceed at Law to try the Title. Fin. R. 59. Hill. 25 Car. 2. Preſ- 


# tidge v. Bridgman. 


n. Adminiftrator mortgages a Term of the Inteſtatè s, and makes A. his 2 OAT 


Executor and dies. B. takes our Adminiſtration de Bonis non to the Rep. 130. 


firſt Inteſtate, and claims the refiduary Intereſt and Truſt of the Term Pl. 4 . C. 

and prays Redemption. But Redemption was decreed to A. Executor of Verbin- 

the firſt Adminiſtrator who had aliened the whole Eftate in Law of the Term, 

and was not poſſeſſed in Auter Droit, nor of any Part of the Intereſt thereof 

but in his own Right; and fo it ſhall go to his Executor and not to B. 

the Adminiſtrator de Bonis non. Chan, Cafes 224. Hill. 25 Car. 2. 

by Ld. K. Finch. Butler v. Bernard. 5 8 - 
8. Executor makes a Leaſe rendring Rent; his Adminiſtrator ſhall have S. P. adjudg- 

it, and not the Adminiſtrator de Bonis non; ſaid to be reſolved in the ed in Ca'e 

Caſe of Davie and Drew, alias Orewry, in B. R. and atcerwards pr _— 

in Canc. Vern. R. 94. Mich. 1682. in Caſe of Noel v. Robinſon, cutor. Vent. 

| EE | 2590. bs 
ton v. . 


9. Adminiſtrator obtains a Decree by Conſent of Defendant who was 


| his next of Kin, and before Inralment dies Inteſtate. Finch C. denied 


Inrolment now, for the Title of the Adminiſtrator is gone and belongs 
not to Adminiſtrator of the Plaintiff, but to the Defendant as Admi- 
niſtrator de Bonis non. 2 Chan. Caſes 247. Hill. 30 & 31 Car. 2. 
„ nl ES by os bs 
10. Adminiſtrator De Bonis Non of the Connſee of a Statute had agreed 
with the Conuſor to n in Conſideration ot a Sum of Money, which 
upon Agreement the Conuſors had covenanted to pay him his Executors or 
Adminiſtrators; Adminiſtrator died. Decreed the Money to be paid 
to the Executor of the Adminiſtrator, and not to the Adminiſtrator De 
Bonis Non, although before the Extent it could not be aſſigned at 
Law; Sed Nota that there was not Debts of the firſt Inteſtate appear- 
ing. 2 Vent. 362. Paſch. 35 Car. 2. in Canc. Anon. . 
e —— — — 


— _—_—_— — 
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11. Dr. Good had taken Securities in his own Name in Truft for The. F 
mas Cook for divers Sums of Money, and makes Goo his Executor and © 
dies. Thomas Cook affigns the ſaid Money and all Bonds taken in Goods 5 

Name in Truſt for him to Maſon, and then dies Inteſtate. Richard Coq P 
Adminiſtrator to Thomas aſſigns his Letters of Adminiſiration to Maſon, | 
and then Richard dies Inteſtate. Ann Daughter ot Richard and Wie f 
to Good the Defendant takes Letters of Adminiftration of the Goods It * 
ot Thomas Cook unadminiſtred by Richard her Father; Maſon preters : 
a Bill againft Good as Executor to Good the Truſtee. Good the Exe. : 
cutor claims in Right of his Wife. Holden upon a Plea and Demurrer | ˖ 


in Chancery by Lord Keeper North, that the Intereſt of Richard well 
paſsed by the Aſſig nment of his Letters of Adminiſtration to Maſon; and ſo 
likewiſe holden at a Hearing before the Maſter of the Rolls; and ſo 
1 decreed. Skin. 232. Paſch. 1 Jac. 2 B. R. Maſon v. Good. 

Vern. 473. 12 Rent of 60 J. being due to A. he died Inteſtate leaving B. his A. 
CEE miniſtrator. B. and the Tenant came to an Account, and the Tenant 
FTaſcot and paz B. 29 l. and gives him a Note for 311. and then died Inteſtate. And 

Shaw, S. C. the ſole Queſtion was, whether the Adminiſtrator of E. or the Admiai« 

held accord- ſtrator de Konis non of A. ſhould have this Rent? And it was ruled 

ing). that the Adminiftrator of B. ſhould have it; tor by taking a Note for it 
he bad altered the Property ſo as to make it due to him in his own Right, 
unleſs there had been any Debrs of che farſt Inteſtate unpaid, and then 
this Court would have made it liable to ſatisty thoſe Debts. 2 Freem, 
Rep. 100. pl. 100. Mich. 1687. Anon. 5 
13. A. who is Executrix and Ręſiduary Legatee to J. S. and J. N. 
makes B. her Executor and deviſes to B. and C. and D. all ſuch Goods 
as Mere J S her Teſtator's, and which the had not betore deviſed in 
ber Will, and dies; B. refuſed. Decreed that Adminiſtration belongs 
to the next of Kin of the Executrix, and not to the next ot Kin to |. d, 
and ſo it ſhould have been if A had died before Probate ot |. S.'s Will, and 
that C. and D. ſhould have whatever remained of the Eſtate of J. S. tor | 
whoever takes Adminiſtration of that are but Truftees tor them. N. 
Ch. R. 172. Anon. | | 5 1 
14. Quære it Eſtate pur auter Vie ſhall go to Adminiſtrator de Bonis 
non, tor it is not within the Letter of the Law, and in the Argument 
ot this Caſe it was made a Doubt. Carth. 396. Paich. 8 W. 3. B. K. 
Oldham v. Pickering. e „„ 
135. Executrix of Obligee marries Obligor; He may pay the Money 
to her as Executrix, becauſe it the lay by the Money ſo paid to her by 
itſelt, the Adminiſtrator De Bonis Non ot her Teſtator (it ſhe dies In- 
teſtate) ſhall have that Money as well as any other Goods that were her 
Tettator's, tor if the Foods of Teſtator remain in Specie they ſhall go to 
bis Adminiſtrator De Bonis Non; But it the Husband ſeiſes the Money 
it will be his, and will be a Devaſtavit. 1 Salk. 306 per Holt Ch. |. 
Mich. 11 W. 3. C. B. in Caſe of Wankford v. Wanktor ada. 
16. Where Executor recovers in a Cale in which he need not name him- 
felt Executor and dies Inteſtate, or makes an Executor who will not 
prove the Will, his Executor or Adminiſtrator as to the firſt Teſta- 
tor's Goods ſhall ſue Execution, and would be liable to Coſts tor Non- 
ſuit of him, and not the Adminiſtrator De Bonis Non. 6 Mod. 181. 
Trin. 3 Ann. B. R. Jenkins v. Plum. e * 
1. A Promiſſory Note was made by a Debtor of the Teſtator to an 
Executor, (ut Executori) ſuch Note will go to the Adminiſtrator of the 
Executor, and not to the Adminiſtrator De Bonis Non &c. For it is 
a new Contract. 10 Mod. 315. Paſch. 1 Geo. 1. B. R. Betts v. 
Micchell. 55 | Ho 
18. A. lent Money on Bond to B. who dying Inteftate, C. took out Admi- 
niflration to him; after which C. dying, A. 100k out — De 
| 01S 
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—— 


Bonis Non Ec. to B. and it was determined (inter al*) chat A. might, 
out of the Aſſets of B. retain for ſuch Bond- Debt contracted betore 
he took out Adminiſtration; and though A. happened to die before he 
bad made any Election in what particular Effects he would have the Pro- 


© - perty altered, yet the Court ſaid it mult be preſumed he would e lect to 
have his own Debr paid firſt ; and this being preſumed, there would 


of A. were to account for the Aſſets of B. they muſt on the Account dedut# 
to the amount of the Money lens by A. to B. 3 W ms's. Rep. 184. in a No- 
ta of the Reporter's, cites Mich, 1920. at the Rolls, Weekes v. Gore. 
19. It Executor dies Inteſtate, ſo much of che Tettaror's Perſonal 
Eſtate as remains unadminiſtred mutt go to the Teſtaror's next of Kin, 
viz. to the Adminiſtrator De Bonis Non and not to the Adminiftraror 
of the Executor; per Powis J. in Chancery. 2 W ms's, Rep. 161. Trin. 
1723. F | | | | 

128 If a Man marries an Executrix and ſhe dies Inteſiate, the Teſta- 


remain no Difficulty as to altering the hey 0% 3 tor as the Executor 


| tor's Perſonal Eſtate muſt go to the Adminiſtrator De Bonis Non, and 
not to the Husband ; Per 2 in Chancery. 2 Wms's Rep. 161. 
determined in the Caſe ot Lady Aſtry 
Executrix of Sir Samuel Aſtry who had married Mr. Harcourt. 55 
211. If an #:xecutor dies Iuteſtate, all the Perſonal Eſtate, the Property 
whereof is not altered, fhall go to the Adminiſtrator De Bonis Non &c. and 
| not to the next of Kin of the Executor; this is true, becauſe from the 
| Time the Executor dies Inteſtate, the firſt Teſtator dies Inteſtate alſo; 


Trin. 1723. and faid it was ſo 


and it was the Executor's own Fault that he did not, as he might, al- 
ter the Property; Per Ld. Chancellor King. 2 Wms's. Rep. 340. 


ö Hill. 1725. in Caſe of Somner v. Hooker. 


- e , * 


1 


(M. 5) What Actions ſuch Adminiſtrator de Bonis 


Non ſhall have. And Pleadings. 


1. A Deviſes his Land to be fold by J. S. his Executor, Execu- 
we b tor ſells the Land for gol. and dies Inteſate before receipt of 
= the Money; Per Gawdy, if the Money be recovered it is Aſſets, but 
| he thought the Adminiſtrator of the Executor ſhould not have an 
Action to recover it; Clench J. agreed, bur the other Juſtices would 


not deliver any Opinion, bur ſaid it was fitting to conſider of it, the 
er, being, It the Adminittrator of the Executor ſhould have an 


Afſum 
39. Mich. 3) & 38 Eliz. B. R. Perkins v. Clerk and Claydon. 
2. In Debt on Bond, the Plaintiff ſaid that the Executors (naming 


them) of G. were dead, (not ſaying Inteſtate) for which Cauſe Bald- 
| win moved in arreſt of Judgment, becauſe if any Executor made his 


Executor, the Plaintiff 1s not ſufficiently entitled; Sed non allacatur, 
Bur per Cur. the Detendant ought to ſhew there were Execurors ; 


| Judgment for the Plaintiff, Keb. 480. Paſch. 15 Car. 2. B. R. 


Burgeſs v. Clayton. 1 | . 
3. An Executor recovers Judgment by Default and dies Inteſtate, an 


Adminiſtration de Bonis Non is granted. The Adminiſtrator de Bonis 


Non brings a Scire Facias to have Execution upon this Judgment, and 
adjudged that it did not lie; Becauſe the Statute of 17 Car. 2. cap. 
8. extends only to Judgments after PerdifF, and not by Nil Dicit. 
L. P. R. 43. Mich. 34 Car. 2. B. R. N 


r this 40 1. or had any other Remedy? Cro. E. 435. pl. 
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N. 
„ ] . Þ f f . ; ; — 
8 C. Adminiſtrator of an Adminiſtrator could not have Execution, and 


accordingly. pray'd that he ſhould not have the Monies levied &c. But the Court 
Lat. 140. held that he came too late after Judgment upon the Scire Facias to 


0 


* 


4 One acknowledges a Recognizance, the Conuſee makes his Executor 
and dies, the Executor before an Extent affigns the Recognizance to J. 8. 
who pays the Money to the Teſtator who ſues for this Recognizance; 
But Ld. Keeper ſaid it was like the Caſe where the Teſtator is indebted 
to A, and B. was indebted by Bond to the Teſtator, and then the 
Executor aſſigns B's Bond in Satisfaction of the Debt owing to A. and. 
here the Adminiſtrator de Bonis Non ſhall never recover upon this Bond, 
no more ſhall he in the principal Caſe wpon the Recognixance. Skin, 
143. pl. 15. Mich. 35 Car. 2. B. R. Anon. in Chancery, 
5. B. was Aſſignee of a Term for 99 Years if A. live ſo long, B. dies, 
living A. Reverſioner enters and dies ſeiſed before the Grant of Admi- 
niſtration de Bonis Non; Yer when Adminittration de Bonis Non is 
granted, ſuch Adminiſtrator may have a ſpecial Action of Treſpaſs, 
5 Mod. 384. Hill. 9 W. 3. B. R. Trevillian v. Andrew. 5 


n 
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(M. 8) Adminiſtration De Bonis Non. In what Caſes 
be may proceed in an Action begun before. 


Mo. 4. pl. 1. 1 XECU TOR has Judgment and dies, Scire Facias does not 
13. 8. 3 £ lie tor Adminiſtrator de Bonis Non of the firſt Teſtator; for 
ent when Executor is dead Inteſtate, the Teſtator is dead Inteſtate alſo, 


Damages by which Judgment and Recovery is void. And. 23. pl. 49. Hill. 


de Bonis 28 H. 8. Levett v. Lewknor. 
Aſper asse : s = | 3 : 
in Vita Teſtatoris, and dies Inteſtate, his own Adminiſtrator ſhall have Execution; otherwiſe of 


Debt recovered which was due to the Inteſtate himſelf; But Adminiſtrator de Bonis Non of the firſt 
| Inreftare ſhall not have Execution for want of Privity; But clearly he may have a new Action of 


Debt. Mo. 680. pl. 931. Mich. 44 & 45 Eliz. B. R. Yate v. Goth. Fei. 33. Nate n 
Gough. Paſch. 1 Jac. S C. and held that if the Adminiſtrator of the firſt Inteſtate brings a Ge- 
neral Action for Goods of the firſt Inteſtate and recovers, his Adminiſtrator ſhall have Execution of 
the Judgment, becauſe Non conſtat by the Record whoſe Goods they were; But when he has re- 


cover'd, then the Adminiſtration of the firſt Iuteſtate ſhall compel him in a Courc of Equity to res- 
der ſo much of the Money to him to the Uſe of the firſt Inteſtate as he had recover'd before. The 


Reporter adds, Quod Nora, witty Diverfity, —--—S, C. cited Noy. 82. in Caſe of Paſchal v. 


Warren Cro. C. 450. pl. 23. 457 pl. 3. Paſch. 12 Car. B. K. Cleve v. Vere. S. P. held 


accordingly. 


2. An Adminiſtrator made a Releaſe, and afterwards the Adminiſtra- 
tion was repealed, and declared by Sentence to be void and null. The 
Releaſe is void. Brownl. 51. Mich, 9 Jac. Throgmorton v. Hobby, 


Palm. 443. 3. Adminiſtrator had Fudgment on a Bond and died Iuteſtate. B. his 


Trin. 2 Car. Adminiſtrator ſued a Scire Facias on that Judgment, and upon two 
al- Nihils return'd had Judgment and Execution. It was mov'd that the 


nds 1 = remedy it by Motion; bur he is put to his Writ of Error. And Day 


Verbis was given to ſhew Cauſe why the Plaintiff ſhould not have his Money. 
TL Noy 81, 82. Paſchal v. Warren. 3 
4. Executor recovers and ſues Execution by Elegit, and dies Inteſtate 
before the Debt is levied; Adjudged that Adminiſtrator de Bonis Non 
ſhall take Advantage of this Execution; Becauſe it is a Thing veſted; 
Secus if Execution had not been ſued at the Time of the Death of che 
Executor. Sid, 29. pl. 1. Hill. 12 Car. 2. B. R. Harriſon . 
Bowden. = NR re co oe a” „ 
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9 85. 17 Car. 2. cap. 8. S. 2. Where any Fudgment after a Verdict ſhall Made * 5 
| 4 , 


I bad by any Executor Adminiftrator, an Adininiftrator de Bonis Non may Par 1 ; 4 
ie a Scire Facias, and take Execution on ſuch Fudgment. 


—_— — 


DO 


2. Cap. 17. 
>” = | 3 Before 
nie Statute 17 Car. 2. cap 8. the Adminiſtrator de Bonis Non &c. in all Caſes ſhould commence a new 
= tim, but now if Judgment be after Verdift, the Adminiſtrator de Bonis Non &c. by this Act may ſue 
= Execution 2 the Judgment. 2 Saund. 149. Trin 22 Car 2. in Cate of Turner v. Davis. \ 
= By the Oxford ct Stat, 30 Car. 2. cap 2. after 4 Judgment obtain d by an. Admini ſtrator, the Ad- 
miniſtrator de Bonis Non may revive it; And ſo where Adminiſtrator. de Bonis Non obtain'd a Decree 
and dies, the Adminiſtrator de Bonis Non may revive it within the Equity of the ſaid Statute. 
2 Vern. 237. pl. 220. Mich. 1691. Owen v. Curzon, | Ts 3 
Executor has Judgment by Default and dies,: and Scire Facias is ſued out, and Goods are ſeiſed 
to the Value, ſed Remanent &c. pro Defectu Emptorum. The Sheriff after goes out of his Office, 
a gainſt whom the Defendant in Judgment brings Scire Facias for Reſtitution; Reſolved that She- 
5 15 amov'd may (ell, and that Adminiſtrator de Bonis Non ſhall have the Money. 6 Mad. 290. 
Nich. 3 Ann. B. R. Clerk v. Withers. — 1 Salk. 322. pl. 10. S. C. held that the Admi- 
niſtrator de Bonis Non ſhall perfect the Execution thus begun, for the Right now comes to him ; 
and ſo a Judgment in C. B. was affirm'd, — 11 Mod. 24. pl. 6. S. C. and Judgment aftirm'd, 


6. If an Executor brings a Scire Facias on a Fudgment or a Recogni- 
Lance, and gets a Fudgment quod Habeat Executionem, aud dies ee 
e Adminittrator de Bonis Non muſt bring a Scire Facias upon th 
Original Fudgment, and cannot proceed upon the Judgment in the 
Scire Facias. 2 Ld. Ray m. Rep. 1049. Mich. 3 Ann. Treviban 
v. Lawrence. Re ee RE u wi de Looks Mo 
y. Reſolved that ſince by 1) Car. 2. 13. an Adminiſtrator de here a 


t Bonis Non may commence an Execution on a Fudg ment obtained by an Scire Facias 
r WW Executor or Adminiſtrator, it is but reaſonable, and within the Equity or Extent 
y of that Act that an Adminiſtrator de Bonis Non ſhould be permitted whey - it 
. to perfect an Execution thus begun, for the Right now comes to him. Incuifirion 
1 Salk, 323. pl. 10. Mich. 3 Ann. B. R. Clerk v. Withers. raken the 
| 8 55 . „ 5 | _ Plainriff 
- dies, there upon the Return of the Extent, Adminiſtrator de Bonis ſhall not have a Liberate. But 
of ober wiſe if he dies after Inquiſition. 11 Mod. 36. pl. 6. Mich, 3 Ann. B. R. Clerk v. Withers, 
of | — — . — a a i . X — — ca —.— — 
* . 3 
10 5 IVI 1 | 1 
6 (M. 9) Adnuniſtration Repealed. 
In what Caſes. 
16 * HERE a Man makes an Executor and dies, and the Ordina- 
15 N ty commits the Adminiſtration to another, and after the Execu- 
Ka tor comes and proves the Teſtament, the Adminiſtration and Commiſſion 
0 _ is determined; Nota inde. Br. Adminittrator, pl. 21. cites 
7 2. Debt upon Obligation of 1001. by Adminiftrator of A. B. The, 1 
5 | Defendant prayed Oyer of the Letters of Adminiflration, and that they en- oO a | 
- ter it in theſe Woras, which would that the Biſtop commit Adminiſtration 5 E. 6, 
; Y to L. which L. after was outlawed, and went beyond Sea, and there was | 
go in Priſon ut inſormamar, by which the Sn a was. committed to 
1 the Plaintiff, if L. returned that he oa have the Adminiſtration, and 
2 Per Prifor, Danby and Chock clearly, the Biſhop may * revoke the 
ry Adminiſtration and commit it to another; Quod Nota. But other- 
bo wife it is of an Executor, for the Ordinary cannot change the Will 


or Teſtament of the Teſtator. And ſo ſee that Conditional Adminiſtra- 
in 18 good pro tempore. Br. Adminiſtrator, pl. 7. cites 34 H. 


6. 14. . 1 
G g | z. The 


Ay. 


* — 
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— 
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S. P. and ſo 3. The Ordinary may commit Adminiſtration and may repeal it and 
it was put grant it to another, and Fas che firſt Adminiſtration made by the firſt 
oc Adminittrator ſhall ſtand in Force; Contrary of Executors where the 
H. 8 be. Teſtament of the one is repealed. Br. Dette, pl. 139. cites 4 H. 
tween 7, 13. | ; 
* Brown 


and Shelton for the Goods of Rawlins, the Adminiſtration was committed to Brown and re. 
voked, and committed to Shelton; For it is not an Intereſt but a Power or Authority; and Powery 
and conn uy ci may be revoked, Br, Adminiſtrator, pl. 33. cites 4 H. 7. 14. 8. C.“ Ibid. pl, 
47. Cites 8. C. 5 | Je | 

770 Common Law the Ordinary might repeal an Adminiſtration at pleaſure; but now ſince the 
Statute 21 H. 8. when once it is duly gramed according to the Statute it cannot be repealed ; For 
his Power is then executed; But it ir 15 not duly granted according to the Statute; As for Inſtance, 
if granted to a wrong Perſon, in ſuch Caſe he may repeal it and grant it to another; For he has 
not executed his Power. Sed Nota, if the Adminiftration is repealed for want of Form in the 
Grant, in ſuch Caſe the Ordinary muſt regrant it to the ſame Perſon though there are others in 
equal Degree. 3 Salk. 22. | Eh, | | 


4. Note, that if Debt be brought again an Adminiſtrator, and 
pending the Writ the Biſhop commits the Adminiſtration to another, this 
abates the firſt Writ if it be pleaded ; For by this the fr/# Commiſion 
is determined ; Per Fitzh, J. clearly, nos nullus negavit; Quod 
Nota; For Power or Authority 1s revocable ; Contra of Intereſt 
certain. -Br. Adminiſtrator, pl. 3. cites 27 H. 8. 26. | 

5. Letters of Adminiſtration obtained by Colluſion are void and ſhall 


not repeal a former Adminiſtration; Per Cur. 3 Rep. 78. b. cites 


D. 339. 13 Eliz. 


Le 90 pl. 6. After Reſuſal by Executor and Adminiſtration committed the Exe- 
SO = cutor cannot go back to prove the Will; But it the Adminiſtration 


Ein. CB, Was committed upon Executor's not coming in upon Proceſs only, in ſuch 
R:ixrervo Caſe tne Executor may come in at any Time after and prove the 

Bale S. C. Will, and fo undo the Adminiſtration. Went. Off. Executor, 38, 
29. Mich. 2) & 28 Eliz. cites Bale v. Baxter. 

. If there are -o Adminiſtratious, one by the Metropolitan and the 
other by the Biſhop where there were not Bona Notavilia, the prerogative 
Adminittration- may be repealed ; Admitted. Cro. E. 283. pl. J. 

Trin. 34 Eliz. B. R. Allen v. Andrews. ; ; | 
8. It Biſhop grants Adminiſtration to one not next of Kin he may 
revoke it without any Sentence of Revocation to be given in any Court 
Spiritual or otherwiſe 3 Per tot. Cur. And. 303. pl. 313. Mich. 35 
& 36 Eliz. Carew's Caſe, %%% le, 
9. It the Ordinary grants the Adminiſtration of the Goods of B. to A. 


and after grants the Adminiſtration 2 R. this 24 Grant is a Repeal of 


the iſt without any further Sentence of Repeal, tor the Adminiſtra- 

tor is but a Servant to the Ordinary, whom he may change at any 
Time. Ow. 50. 35 & 36 Eliz. Newman v. Beaumond. „ 
Becauſe Ad- 10. Ordinary grants Adminiſtration to the Wife of Inteſtate, he can- 


miniſtration not revoke that; But if he grants Adminiſtration to one as near of 


was dul 3 | \* | ? 
granted A Kin, and another more near of Kin comes he may revoke ; agreed, ab- 


the Wife, ſente Richardſon. Hetl. 48. Mich. 2 Car, B. R. Anon. 


but in the 


other caſe the Adminiſtration was granted unduly, for which reaſon it is revocable ; For if he 


might do it in the former Caſe this would be to make his Power arbitrary, which the Law abhors ; 

but the latter is to reform an Error, which all Laws do allow. L P. R. 38. cites 23 Car. 2.B R. 
It duly granted it cannot be revoked without juſt Cauſe, as Lunacy &c. Lev. 159. Hill. 16 & 

17 Car. 2. B. K. Price v. Parker. —— Ibid. 186. Offley v. Beets. ” 


11. If the Ordinary has once executed his Power according to the Sta- 
tute he cannot repeal the Letters upon a Citation. Allen 36, Hill. 23 
Car. B. R. Brown v. WOOd. 4 | 


12. The 


1 1 
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12. The Zeſtator made two Executors who both died in his Life- time; 
then he died leaving two Siſters, and the Eldeſt got Adminiſtration, the 
zoungeſt moved B. R. for a Prohibition to repeal it becauſe the being in 
equal Degree, ought to have an equal Share of the Adminiſtration ; 
But the Court ſaid that a Prohibition lies not, becauſe it the Admi- 
bviſtration was not rightly granted the might bring an Appeal. Sty. 

147. Mich. 24 Car. B. R. Brown v. Poynes 

13. 'The Niece and the Nephew are in equal Degree to the Inteſtate, All. 56. 
and the Ordinary may grant Adminiftration to which he pleaſes ; And S. C. 
in the Principal Cafe the Niece having got Adminiſtration the Nephew 
could not get it repealed. Sty. 102, Paſch. 24 Car. B. R. Hull v. 

Bird. 5 | | | | | 
14. Adminiſtration was granted to the Brother, and after one pre- Rayw. 93: 
tending to be the Inteſtate's Wile ſued to repeal it; But held that the 5 C. e. 


Ordinary had executed his Authority and could not — * it. Sid. —_— 


179. Hill. 15 & 16 Car. 2. B. R. Sir George Sands's Cafe. and cites 
OL a | | Cro, C. 
Fotherby's Caſe. —3 Salk. 22. S. C. but ſtates it as an Adminiſtration granted to the Father, 


and afterwards a Woman pretending to be the Son's Wife ſued to repeal it, but a Prohibition 
was granted. S. C. cited by Holt Ch. J. Wms's. Rep. 44.— S. C. cited by Holt Ch, ] and 
held to be good Law. 12 Mod. 618. Hill. 13 W. 3. 


15. A Man died leaving 4 Brother and a Siſter married to B. who pro- Sty. 10. 
cured Adminiſtration to be granted to his Wife the Siſter, pending a Caveat Leap * 
entered by the Brot her; and upon an Appeal by him it was adjudged, Betfworth 
that where Adminiſtration is granted according to the Statute the Ordinary v. Betſ- 
cannot revoke it without Cauſe, becauſe the Grantee has an Intereſt in worth, the 
the Goods by the Statute which the Ordinary cannot take from him. ng ory 
Lev. 186. Trin. 18 Car. 2. B. R. Offley v. Beers. 88 
22 Letters of Adminiſtration to orie that ought to have them they ought not to be repealed 

him. | | ut | | | 
"If Letters of Adminiſtration are granted to one and after are granted to another, by this the firſt 
are not avoided except by Judicial Sentence. Cro. E. 315, pl 8. Pratt v. Stocke. 


16. Where Adminiſtration is repealed for Matter of Form in their 

Court it ought to be granted again to the ſame Party where two are in 
Eq uali gradu, The Court ſeemed of ſuch Opinion. Sid. 293. pl. 11. 

Trin. 18 Car. 2. B. R. Offley v. Beſt. . | cn. 

117. Where Adminiſtration is granted to B. becauſe of Incapacity in S. C. cited 
A. the next of Kin on Removal of ſuch Impediments as Attaint, Ex- * ” 
communication &c. the Adminiſtration of B. ought to be repealed and 0051 
granted to A. Sid. 373. Trin. 20 Car, 2. B. R. agreed by all the 
Juſtices in the Caſe of Offley v. Be, t. 

18. If rightful Adminiſtrator becomes non Compos his Adminiſtration 
ſhall be repealed and granted to the next. Sid. 373. Trin. 20 Car. 

2. B. R. agreed by all the Juſtices in the Caſe of Offley v. Belt. 

19. Where Adminiſtration is granted where it is not gramtable, or 

inverſo Ordine, it may be repealed by the Delegates, non obſtante che 
Statute as where it was granted Partibus Fure vocaudis minime vocatis. 

2 305. Hill. 22 & 23 Car. 2. B. R. Ravenſcrutc v. Raven- 

W = |. | 25 8 | | | SHE | | | 
20 Ir is the Courſe of the Eccleſiaſtical Court to repeal Adminiſtra- But Hale 
tion though granted to next ot Kin in Caſe of Abuſe; Arg. Vent. wn rn _ 
219. Trin. 24 Car, 2. B. R. in Caſe oft Thomas v. Butler. bs * 

„ 5 their Power, 
and a Prohibition ought to go, and that they ought to take ſufficient Caution at firſt to prevent Male 

Adminiſtration. Ut ſup. | | | | 1 
— — «x Ami. 
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Allen. 56. 21. Adminiſtration cannot be revoked tor the not bringing in an 
SC. Inventory and Account by the Adminiſtrator. Sty. 102, Paſch. 24 Car, 
Hill v. Bird. | Bi 5 
22. Adminiſtration being xranted to one Creditor, another ſues to have 
it repealed, and to have Admininiſtration granted to him; and the Court 
granted a Prohibition, the fecond Adminiſtration being ready to be 
tealed ; but if it had paſſed the Seal, then per Hale they would have 
ES granted .a Mandamus, Freem. Rep. 372. pl. 477. Trin. 1674. Anon, 
Adminiſtr=== 23 Adminiſtration de Bonis non cum Teſtamento annexo granted 
tion was to one where two had equal Right to the Adminiſtration is good, and 
| goat doe thall not be repealed. 2 Jo. 161. Trin. 33 Car. 2. B. R. Taylor v. 
younger R £2 | 
Brother. Shore. Coram Delegatis. 


The elder | RODE | | 
Brother ſued to repeal it, By Hale Ch. J. where it had been pending a Caveat or by Surprize, and ſo 
miy be repealed in the Eccleſiaſtical Court, but not barely by one in Equali gradu, and the Court 


a4 


rn 


ordered Cauſe to be ſhewed againſt Prohibition, though there was only a Citation, which in Caſes 
of Repeal contains all, but no ſtay interim. 2 Keb. 812. pl. 13. Mich. 23 Car. 2. B. R. Ayliff 


v. Ayliff. ü 


Skinn. 155- 24. Where Adminiſtration was granted Durante Minori tate of the 

Curia „t of Kin of the Inteſtate, it was inſiſted, that ſince the Ordinary 
adviſare | 8 8 8 | 0 2 , - 5 
Vult; but had no original Power in this Caſe, and this being a ſpecial Kind ot 
inclined that Adminiſtration, when he has once executed that Power he ſhall not repeal 
a Prohibi- it, and the Court inclined to that Opinion. 3 Mod. 23. 25. Mich. 


32 . 34 Car. 2. B. R. Grandiſon (Ld.) v. Dover (Counteſs.) 


after further Argument the Court was of the ſame Opinion, and denied that the Ordinary without 


_ Cauſe could repeal an Adminiſtra ĩon betore the Statute of H. 8. 


2835. A an Infant was made Executor and reſiduary Legatee, and if he 
died under Age then B. another Infant was to be re/qduary Lepatee, and 
on the ſame Contingency the Reſidue was bequeathed to C. Adminiſtration 
during the Minority ot A. was granted to M. his Mother. A. died 

| Inteſtate under Age. B. was ſtill under Age; and the Queſtion was, 
it the Adminiſtration to M. might be repealed and granted to C. who 
was reſiduary Legatee? Per Holt Ch. J. moſt certainly by this Grant 
ot Adminiſtration an Intereſt is granted and veſted in theAdminiſtratrix. 
And per Holt & al' at another Day, it is a Point worthy of Conſi- 


deration, and much may be ſaid to prove that the Ordinary has exe- 


cuted his Authority, therefore let Prohibition go and declare imme- 
diately. 12 Mod. 436. 438. Mich. 12 W. 3. Dubois v. Trant. 
26. If Adminiſtration be granted o 4 Perſon then ſolvent, Com pos 
Mentis, or within Communion of the Church, who alter becomes inſol- 
vent, Non Compos, or Excommunicare, ſhall ic not be repealed ? 12 
Mod. 437. Mich. 12 W. 3. in Caſe of Dubois v. Tranr. and cites 3 
Keb. 124. 131. 282, 5 5 1 


in the Caſe fore Coverture, and Adminiſtration is committed to her Brother or other 


ot Black- next of Kin, it ſhall be repealed and granted to her Husband, and that 
borough v. has been ſo adjudged in the Common Pleas ; Per Holt Ch. J. 12 Mod. 


Wmss Rep. 438. Mich. 12 W. 3. cites the Caſe of Duncomb v. Maſon, 


44. cites. | 


„ S. C. For that the Husband had an original Right as the moſt lawful Friend of the Wife by the 


31 E. 3. 11. and that in the Caſe of the Husband the Ordinary had no Election by the 21 H. S. 5. 


28. If Adminiſtration be granted 2 4 Creditor, and after a more prin- 

| Cipal.Creditor come, it ſhall not be revoked for him; and it may be here 
factum Valet quod fieri non debuit; Per Holt Ch. J. 12 Mod, 438. 
Mich. 12 W. 3. in Caſe of Dubois v. Tran. | 


es Inteſtate leaving diverſe Debts due toad be- 


29. Where 


r 


_— A Bt a ES. Fwy 


r 1 w „ to 


Executors. 1 


EL 


29. Where a Will is of Lands and Goods the Court may repeal 
upon an Appeal; But where it is of Lands only they cannot; becauſe 
there they had no Authority to prove, and by Contequence they had 
no Authority to repeal. 3 Salk, 22. | 
30. Adminiftration obtained by Fraud and Surpriſe, though otherwiſe And per 3 
duly granted, may be repealed by the Ordinary that granted it; A J. this dit- 


Prohibition was denied. Gibb. 303. Trin. 5 Geo, 2. B. R. Harriſon Me 


v. Mitchell. Sands's Caſe, 


| OOO Ew DCs ttt '_ be:auſe ir 
does not appear what the Circumſtances of that Caſe were, Ibid, 


— 


E 
4 . — 


(M. 10) Adminiſtration repeal'd. In what Caſes 
it voids all mean Acts 


1 A FTER an Adminiſtration is repealed, the Authority of the prownl. 
1 Adminiſtrator is determined, ſo that where he obtain'd Fudg- 91. S. C in 
ment on a Bond due to the Inteſtate, and then the Adminiſtration is re- 3 1 
pealed, he cannot have Execution, Velv. 83. Hill. 3 Jac. B. KR. Barn- „a 
burſt v. Velverton. | ; | 2 Tranſlation 
2. A. Adminiſtrator of B. brought Debt on Bond, and before Judg- of Yelv. 
ment that Adminiſtration was revoked and granted to C. A. notwith- 
fanding the Revocation procur'd Fudgment, and the ſecond 3 
releasy'd, and the Reſt brought an Audita Querela on the Releaſe; the 
Court would not grant a Superſedeas, becauſe the Revocation was Mat- 
ter of alt only, tor it was not under the Seal, and the firſt Admi- 


niſtrator 8 appeal. Brownl. 29. Beck's Caſe. 


3. On Affidavit to ſtay Execution on a Judgment given for an Ad- 
miſtraror, becauſe the Letters of Adminiſtration were repeal'd before 
the Fudgment entered; Per Roll Ch. J. The Matter comes not legally 
in Queſtion before us. You muſt bring your Audita Querela, let the 
Secondary examine it. Sty. 41). Trin. 1654. Patnell v. Brook 
4. Adminiſtrator has Fudgment, and before Execution the Letters So if the 
of Adminiſtration are revoked. Detendant ſhall have Audita Ouerela 323 
to prevent Execution againſt him. Lutw. 343. cites 2 Sand. 148. f. rang 
Paſch. 22 Car. 2. Turner v. Davis | | tion; Cites 
Ketts's Caſe.— Adminiſtration repealed is a good Cauſe to vacate a Judgment, . hos Fre. 
cution in Trover by firſt Adminiſtrator. 2 Saund. 146. Turner v. Davis. | 
If Goods come to the Poſſeſſion of an Adminiſtrator, and his Adminiſtration is revoked, he ſhall 


ö be charged as Executor de ſon tort. Per Keeling, Mod. 63. pl. 5. Trin. 22 Car. 2. B R. in 


Caſe of urner v. Davis. Wy 


F. The Civilians ſaid, That a Legatee that had got Adminiſtration 
though it were after repealed upon a Citation, ſhould yet retain for 
his Legacy. Otherwiſe upon an Appeal; tor there the Adminiſtration 


is avoided ab initio. Vent. 219. Trin. 24 Car. 2. B. R. in Cale of 


Thomas v. Butter. 5 755 FLY 4 
6. Adminiſtrator of Leſſee pays Rent to Adminiftrator of Leſſor ; 
Adminiſtration is repealed and granted to D.— D. ſues at Law as 


Well for the Rent paid to the former Adminiſtrator of Leſſor, as for 
Rent fince due, and gets a Verdict and Judgment againſt Adminiſtra- 
tor of Leſſee tor the ſame. He brings a Bill, and is relieved as to the 
Rent paid, becauſe it was paid to the Defendant who was then the viſible 


Adminiſtrator. Fin. Rep. 40. Mich. 25 Car, 2. Stephens v. Lang- 


ley and Caſt leton. 15 1435. 4608 
ST J. Ad- 
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Raym. 224. », Adminiſtration was affirmed upon Citation to repeal it, and then 
Syms v. the Sentence and Adminiſtration are repealed upon Appeal ; a Leaſe 
Syms. S. C. . | "= LIE | * „ | 

and reſolva made in the mean Time by firſt Adminiſtrator is good, and thall not 
by Hale Ch. be avoided by the now Adminiſtrator; Per Hale, & tot. Cur, For it 
J. Rainsford js only a Repeal of the Sentence in the Citation, and all one as if the 


and Wild, firſt Adminiſtration had been avoided in the Suit upon the Citation, 


_ 


12 and not as if Appeal had been originally broag ht upon the firſt Adminiſtra. 
that this tion, by which it had been totally annul'd. 2 Lev. go, Mich. 25 


Avoidance Car. 2. B. R. Semine v. Semine. 

of the den- | 

rence ſhal] not void all Meſne Acts done by the Adminiſtrator before the Action, but it is the ſa 
in Effect with Packman's Caſe. 
3 Salk, 22. S. P. and refers to S. C. 


| me 
8. C. cited by Gould J. as adjudg'd. 12 Mod. 618. 


8. Adminiſtrator poſſeſſed of a Term charged with a Truft aſſigns it 
in Truſt tor himſelt. The Adminiſtration on a Suit by Citation (not 
Appeal) is revoked and now granted tothe Plaintiff, who ſued to have 


the Aſſignment ſer aſide, and decreed accordingly. 2 Ch, Caſes 129. 


Mich. 34 Car. 2. Jones v. Waller. 5 | | 
9, Adminiſtration is granted to a Creditor, and after repealed at the 
Suit of the next of Kin. He ſhall rerain againſt the Rightful Admi- 
miſtrator, and his diſpoſal of the Goods, even pending the Citation till 
Sentence of Repeal ftands good. Per Holt. 1 Salk. 38. pl. 6. Paſch, 
13 W. 3. in Caſe of Blackborough v. Davis. | 
10. There is a Difference taken when an Adminittration is repealed 
upon a Citation or upon an Appeal. 6 Rep. 18. b. Packman's Cale, 
I. ir is upon an Appeal which ſuſpends the Adminiſtration, all Acts 
alter ſuch Suſpenſion are void; if it is repealed upon a Citation, all the 
Acts of the Adminiſtrator till the Repeal are good, for by the Citation 
the Grant of the Adminiſtration is not ſuſpended, therefote if the Ad- 
miniſtration be repealed, all Acts done by an Adminiſtrator, which a 
rightlül Adminiſtrator might have done, thall be allowed, for in them 
he acted in the Place of the righttul Adminiſtrator, But it is other- 
Wile in the Caſe of an Executor, tor the Probate of the Will gives no Att 
thority at all to him, and therefore if he is not the rightful Executor he has 
nv Authority at all, and it would be unreaſonable that a* Perſon, who 
has no Authority, thould diſpoſe of the Intereſt of another; the 


rightful Executor has not only a Truſt or Authority to adminiſter the 


Goods of the Teſtator, but alſo an Intereſt annexed to the Truſt ; and 
therefore the Property ot all the Goods after Adminiſtration is com- 
pleatly veſted in him; and conſequently the Diſpoſition ot the Goods 
ot the Teſtator, or Releaſe of his Debts, is a Diſpotition of the Intereſt 
of the rightful Executor, and therefore ſuch Diſpoſition does not bind 


bim; and ſo it was refolved Roll Abr. 719. [919] which Caſe was 
ever denied that I heard of. Comyns's Rep. 151. in pl. 102. Mich. 


5 Anon. C. B. Ann. 


* 


(NM. 11) Adminiſtration repealed. 


What Actions &c. ſuch Adminiſtrator is liable to after 


ſuch Repeal. 


1. TIF Adminiſtrator waſtes the Goods, and after Adminiſtration is com- 


I mitted to another, yet any Creditor may charge him in Debt, _ 


tate ſued a Citation in the Spiritual Court to repeal the Adminiſtration 
| and he pendente lite ſells the Goods, and afterwards the Adminiſtration held accord- 
| is repealed by Sentence, and Adminiſtration to the ſecond. It was ad- ingly by 

| judged in this Caſe, that becauſe the firſt Adminiſtrator hath the ab- F2pham and 


— | a the; of * D * 


C. B. Garter v. Dee. | 


— * * — — — nn 
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if he pleads the laſt Adminiſtration committed to another, the other may 
reply, that before the ſecond Adminiſtration committed he had waſted 


the Goods. 6 Rep. 18. b. Hill. 3) Eliz. B. R. Packman's Caſe. 


2. The Caſe was, a Man died Inteſtate; The Ordinary committed Cro. E. 259. 


Aiminiſtration to a Stranger. After wards the next of Blood of the Inte. 8 


» man, S. C. 


ſolute Property of the Goods in him, he might give them to whom 8 


be pleaſed ; and although the Adminiſtration be revoked, yer the Gitt contra; & 


is good; But if the Gitt be by Covin it is void againſt Creditors on adjornatur. 


| the Statute of 13 Eliz, 6 Rep. 18. b. Hill. 3) Eliz. B. R. Pack- — Mo. 
eee | 1 . | DV) 396. pl. 517. 
| 1G, SOILS S. C. held 
| «Ui 1 | OE | | accordingly, 
— 8. C cited 2 Lev. go, —— S. C. cited Raym. 224 


z. O. againſt N. who was bound to the Inteſtate in a Bond, 
and pleads that Adminiſtration of the Inteſtate's Goods was committed 


to him by the —— the Inteſtate having Bona Notabilia betore 
it was committed to the Pl 


aintiff's Wife. The Plaintiff replies, that 
the Adminiſtration committed to the Defendant was revoked and made 


| void, To which the Defendant demurs, pretending his Adminiſtrati- 


on to be a Releaſe in Law, bur it was orherwiſe a inane Bur if the 
Debtor were made Executor then the Debr 1s releaſed. Judgment tor 


| the Plaintiff by the Court. Brownl. 62. Trin. 6 Jac. Ok [| alias, Oakes} | 
v. Needham. | | 


4. H. Adminiſtrator after much Goods adminiſtered had his Admi- 
niſtration revoked, and the Adminiftration was committed to B. and B. 
ſued the firflt: Man for Good unduly adminiſtered, and holden uo Remedy 
bur in Chancery in ſuch Caſe, and by the Judge lately in Chancery 
ſuch a Decree was made by himſelf then fitting there, but his Brother 
Crew at the Bar was not ſatisfied wich the Decree, or that it could 


| be, Clayt. 25, 26. 10 Car. Harling's Caſe. 


. The Detendant being ſued as Adminiftrator pleaded, that before Adminiſtra- 


| the Day of the Writ his Adminiſtration was revoked and granted £0 480, en was res. 


ther, Per Wild, he ought to have ſer forth that he had 14 adminiſter- pranted is | 
ed all the Goods in his Hands, or elſe that he had delivered them over to another, to 


the new Adminiſtrator, for otherwiſe the Debtee might be at a Loſs; ſor whom the 


| thoſe Goods ſhall not be Aſſets in the Hands of the new Adminiftraror firſt Admi- 


niſtraror ac- 
counted in 
the Prero- 

y | VV . SRL 2 8 gative Court 
for the Inteſtate's Eſtate. He is thereby diſcharged from any further Account. Fin. Rep. 123. 


till they come into his Poſſeſſion. Freem. Rep. 13. pl. 12. Trin. 1671. 


Mich. 26 Car. 2. Parker v. Dee. 


6. Adminiſtrator makes Attorney to receive the Debts due to Inteſtate, 
He receives and pays them to the Adminiſtrator. Atrer a Vi appear- 
ed, and the Letters of Adminiſtration called in and repealed by Cita- 
tion, Executor may bring Indebitatus Aſfumpfit againſt the Attorney 
tor Money received to his Ute, tor the Administration was merely 
void, and fo Attorney had no Authority; Coram Trevor Ch. J. at 
Guildhall. 1 Salk. 29. pl. 14. Mich. 2 Ann. Jacob v. Allen 
5. In an Iadebitatus Aſſump/it tor Money received by the Defendant 
to the Uſe of the Plaintiff as Adminiſtrator ot J. S. on Non Aſſump- 
lit pleaded, upon Evidence the Caſe appeared to be, chat J. S. died 
Inteſtate poſſeiled of certain Iriſh Debencures, and the Deſendant pre- 
tending to a Right to be Adminiſtrator got Adminiſtration granted to 
him, and by that Means got thoſe Debentures into his Hands, and 55 1 | 
1 | poſe 


Executors. 


in the Caſe ot 


and Judgment being had, and the Defendant in Execution, he fhall 


graute Adminiflration to another, who brought Treſpaſs againſt the firf 
Adminiſtrator 12 taking the Goods ; Gawdy and Jeofreys ſaid, that it 
would be har 


Notabiiia; But on Exception to the Bar, becauſe it was there pleadil 


by Bond, and did not ſhew how the Bond was diſcharged, as by Rekeaſe, 
Acquittance, cancelling the Bond &c, by which the Plaintiff may be 


188, 19 Eliz. B. R. Dunne's Caſe. 


| Before Execution this Adminiſtration is revoked by Covin, and committed i 


poſed of them. 'T hen the Defendant's Adminiſtration was repealed and 
Aaminiftration granted to the Plaintiff, and he brought this Action for thy 
Money he ſold the Debentures for. Atterwards the laſt Day ot the Term, 
upon Motion to the Court, they gave Judgment for the Plaintiff. And 
Holt ſaid, that he could not ſee how it differed from an Indebitatus 
Aſſumpſit for the Profits of an Office by a righttul Officer againſt 4 
wrongtul, as Money had and received by the wrongtul Officer to the 
Uſe of the righttul. 2 Ld. Raym. Rep. 1216, 121). Mich. 4 Ann. 
1 v. Dorrell. | 


nd 


* —_— 


(M. 12) Second (or After) Adminiſtrator. His Power 
as to the Goods of the firſt Teſtator, 


1. IF the Ordinary commits the Adminiſtration to J. S. he may refuſe 
Adminiſtration, and then the Ordinary may commit it to ano- 
ther, for he canhot compel him to adminiſter, and there the firſt to 
whom it was committed ſhall not be charged; and in Debt againſt the 
firf Adminiſtrator he may ſay that Ne unques adminiſter ; Quod Nota. 
Br. Adminiſtration, pl. J. cites 34 H. 6. 14. 5 | 
2. An Adminiſtration is granted and afterwards another, and this ſecond 
Adminiſtrator releaſes &c. an Action brought by the firſt Adminiſtrator; 


not be relieved in an Audita Querela, for this Adminiſtration was 
void. Dyer 339. a b. pl. 46. Hill. 14 Eliz. Anon. 

3. Adminiſtration was granted by the Biſhop of Briftol, when in Truth 
the Inteſtate had Bona Notabilia, and afterwards the Prerogative Court 


d to make him a Treſpaſſer, becaule the granting Admi- 
niſtration does belong to the Ordinary mero jure, and it is probable 
that neither he nor the Party did know that the Inteſtate had Bona 


that the Defendant had paid 201. to A. to whom the Inteſtate was indebted 


ditcharged, the Plaintiff had Judgment to recover. 2 Le. 155. pl. 


4. Debr is brought by a Woman Adminiftratrix. She has Judgment. 


the ſaid Woman and her Son, The Son releaſes the Debt. The Woma#n 
ſues Execution. The Debtor brings an Audita Ouerela. It does not lit 
becaufe of the Covin, Jenk. 285. in pl. 197. ED : 

5. A Bill brought by an Adminiſtrator durante Minoritate, and an Ac- 
count decreed to be taken. The Infant marries, and thereupon the Admi- 
niſtration, during wer Minority, is committed to the Husband. Upon 4 
new Bill brought to have the Benefit of the former Proceedings, the 
Detendant demurred, and the Ouęſtion was, Whether this ſecond Auni- 
niſtrator could carry on the Account ? It was objected, that ſuch an Ad- 


miniſtrator cannot at Law rake Execution on a Judgment obtained by 


the former Adminiſtrator; But it was ordered that the Defendant ſhould 
anſwer, and that Matter be ſaved unto him at the bearing ot the Cauſe. 
Vern. 25. Mich, 1681. Coke v. Hodges, 


(N) What 
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(N) What Perſon may make Executors. 5 ROY 
Pee eg ar bo thee fen, . mote eee. 


t. Rot pat. 12 E. 1. M. 22. Conceſſio Epiſcopo Bangor quod 
licet Epiſcopi Wallenſes ex antiqua Conſuetudine Teſtamentum ali- 


quod condere non poſſint Temporibus retroactis idem tamen Epi ſcopus 


nunc poſſit, &c. Rot. Pat. 18 E. 1. N. 6. Licentia Abbati Sancti 


Edmundi quod condere poſſit Teſtamentum & Executores ſui plenam 
habeant adminiſtrationem de Bonis ſuis. 


= * 


2. The Queen, Wife of the King, may make Executors. 24 E. 
1. Rot. Clauſ. M. 11. Executors were made and admitted 

od, Eg + | 
o q Feme Covert Executrix map make an Executor of the * Contra 
Goods which ſhe has as Executrix. M. 8 Jac, B. Grazt's Caſe, = Holt 
per Cur, * without the Allent or the Baron. Mol 266 
| Richardſon v. Seis 25 


4 A Feme Covert may make an Executor of Things in Action * Woman 


a ve a 


due to her; Per Cur. M. 8 Ja. B. Grant's Caſe : + Leaſe, an 


Eſtate by Entent, a Wardſhip, the next avoidance of a Church, or other Chattle Real, theſe are 
not deveſted out of her into her Husband by Marriage, but in Caſe ſhe over live him, they continue 
to her as before, no Alienation or Alteration having been made by the Husband, who had Power to 
diſpoſe of them by Gift in his Lite. time, though not by his Will; Vet ſuch a Woman in her Huf 
band's Life- time could not, of or for theſe Things, without her Husbana's Aſſent, make an Execu- 
tor or Will; but ſhe dying before him, they would by the Operation of Law, accrue to him. 
Another Sort or Kind of Goods, or rather Intereſts, a Woman may have, viz. Debts, or Things in 
Action, which, as the former, are not deveſted out of her by Marriage into her Husband, nor yer 
can ſhe thereof make an Executor without her Husband's Aſſent, although they be one Degree far- 
ther from the Husband than the ſaid Chattles Real; for that 1 the Husband do over-live the 
Wife, he ſhall not be intitled to them as to the Former. But if his Wife make him Executor, as 
ſhe may, or if after her Death he takes Adminiſtration of her Goods, then as he is thereby intirle# 
to them, ſo he is liable alſo to pay her Debts out of the ſame, when he ſhall have received them. 
Went. Off. Ex. 196, 197. Er Ne ne | 1 


5. A Feme covert cannot make an Executor without the Aſſent * To. 175 


el ber Baron; For * the Admimſtration ot her Goods of Right be- g . 
longs to the Baron; Per Cur. 4 Rep. 51. b. Og#el/s Caſe. gem 


| „))) #+ 2 
held accordingly by three Juſtices ; but two Doctors of the Civil Law were of a cont ry Opinion, 
—— And ſo was Crooke J. Cro. Car. 106, in 8. C. See Went. Off. Ex. 199. &c. 


6. Brook ſays it ſeems chat an Abbot cannot make Executors; For Soof a 


he has no Capacity but to the Uſe of the Houſe. Br. Abbe, pl. 9. Guardian _ 
cites ) H. 6. 27. | | DME RS OY RE TE . 07. os 


_ Conftreres in 


reſpect of any Thing which belongs to the Corporation. Br. Arrearages; pl. 6. cires 19 H. 9. 44 


[but it ſhould be 19 H. 6. 44. according to Br. Corporations, pl. 26. d. CJ 


J. The Biſhops, Lords and Commons aſſented in full Parliament, 
that the King, his Heirs and Succeſſors might lawtully make their Tel- 
taments, and that Execution ſhall be done of the ſame, whereof ſome 
Doubt was made before. 4 Inſt. 335. -cices Rot. Par. 1 H. 5. Nu. 13. 
The Teſtament of King H. 4. and his Executors retuſed ; the Arch- 
bithop of Canterbury was to grant Adminiſtration, with the Teſtament 
annexed to the ſame. See 1 H. 6, Nu. 18. the laſt Will and Executors 
of H. 5. 10 H. 6. Nu. 27. G4 
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8. An Ideot cannot. See Went. Off. Ex. 14. cites 3 Eliz. 203, 
204. | | 
9. A Lunatick in his Lucid Intervals may make a Will and Execu- 
tors, but not otherwiſe. Went. Off, Ex. 15. | 
10. It one by Age or Sickneſs becomes of Non ſane Memoriæ he is 

unable to diſpoſe of Lands or Goods, Went. Off. Ex. 15. | 
' 11. One deaf and dumb born may make a Grant, ſaith Mr. Perk. if 
he hath Underſtanding, which is hard, as he confeſſeth, conſequently 
much more a Will; but in the Time of K. H. 1, it is left a De- 
murrer, whether a Deed by ſuch be good or not. Went. Off. Ex. 15. 
I. Ir but mute, he may wage his Law, attorn by Signs, and ſo 
perhaps by Signs deelare His Will. Went. Off. Ex. 15. cies 44 Af. 

* a Fs | 

ty. An Alien may make or be an Executor, ſo as he be ## an Alien 
Fnemy, tor ſuch cannot ſue, as in the late Queen's Time was held, 
But there the Doubt was, Whether a Subject of Spain were at that 
Time to be held an Enemy, no War being proclaimed between the King- 
doms, though Hoftility exertiſed > Went. Off. Ex. 15. wg ON 

14. Whether an excommunicated Perfon be able to make a Will or 
not, may be ſome Doubt, ſince Keble denies him Ability to preſent 
to a Church; and in this very Point antiently the Opinion of Canonitts 


. 


tur. 


hath been Negative, but more lately grew Affirmative. Went. Off, 
Ex. 16. | 
As to Feme Covetts making Wills and Executors, See Tit. Baron 
| and Feme (R. a 1 5 


— ä 8 1 — 


L R O) What Perſons for a collateral Reſpect may make 
WV, Executors. „ 


1 A Man attaint of Felony cannot make Executors, ſo no Av 
A miniſtration ſhall ve granted of fuch Man. O. x4 El, 


„„ , 17 3 a 3 3 
Cro E. 225. 2. If an Exigent of Felony be awarded againſt a Man, though 
pl 0 by this he loſes all his Goods, yet he may make Executors ro re- 
Elie. B R. verſe it. 5 Rep; 111. Marſo's Caſe, (For there he is not at 
Ac - ,, Ng FE ons 
Sed adjorna 33 8 . . | 1 
——— [bid. 273. pl. 2 Paſch: 34 Eliz. S. C. but no Reſolution as to this Point. But in 3 
Nota at the End of the Cale ſays, that this Cafe is cited 5 Rep. 111. to be reſolv'd that Writ of 
Error was well brought by the Executor, and that it was reverſed at his Suit. Le. 325. pl. 
' 209. S. C. ard the e was reverſed accordingly. Ow. 147. S. C. Godb. 390. 
in pl. 365 Paſch. ; Car B. K. Jones J. ſaid that Marſh's Caſe 5 Rep. 111. was never adjudg'd; 
| ard that there an Executor could not reverſe an Attainder by Outlawry, becauſe it doth reſtore the 
Blood. A Perſon outlaw'd may make an Executor, and this Executor may have a Writ of 
Error to reverſe the Outlaw ry; Admuted. Hutt. $9; Mich. 20 Jac. => | 


3 So Adminiſtration ſhall be grarited of ſuch Man, s Rep. un 

Cro. E 35% 4. A Man outlawed in a Perſonal Action may make Erecutors, 
pl. 6. Shaw kor he may have Debts upon Contracts which are not korkeited ts 
. 6&8. B. the King. M. 43 & 44 El. B. R. * 


ſolv'd that | | : 
by may be Adminiſtrator to ſuch Perſon outlawed, as to Goods taken forTreſvaſs before Outlawt); 


He may have Treſpaſs, and recover the Value of the Goods which fall be Aſſets in his Hands. 


5. S0 
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| Cutteris. 


tors, according to the Caſe of F. N. B. 121. (A) but the principal Caſe was adjourned, — 
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Do Adminiſtration may be granted of ſuch a Maa for the Cauſe Co. E. 856. 


aforeſaid; Per Cur. P. 43 & 44 El. B. N. Shaw agam/r 6.8, C 


4 


6. One attaint of Treaſon cannot make Executor. 2 Le. 5. pl. J. Though a 
16 Eliz. C. B. Cranmer's Cale. | | Perſon at- 
raint cannot 


make an Executor, yet the Perſon nominared as ſuch by a Perſon attainted may have a Writ of Er- 


ror to reverſe the Attainder which diſables him ro be Executor, and then he is Executor. Per 
Gawdy J. Cro. E. 225. pl. 10. Paſch. 33 Eliz, B. K. in Marſh's Caſe. 


1. Perſons attainted, convifted or outlawed, it will be ſaid, That 
theſe can have no Goods ot their own, and conſequently they can 


make no Wills nor Executors; and it is not to be denied, that we 


find ir pleaded ſometimes by Executors rhar their Teſtatots ſtood out- 
lawed. But firſt it is clear, that all an1 every of theſe may have 


Goods as Executors to others, which neither are forteiced by Attain- 
der or Outlawry, nor deveſted by Marriage or Villeinage. Therefore 


as touching them they may make Teſtaments. And that all cheſe Sorts of 
Perſons may be Executors is alſo evident. So alſo touching Vil- 
leins, Monks and Friars, who can have no Goods to their own 


' Uſes. And that one atta inted of Felony may have an Executor ap- 
uu by the Caſe in che late Queen's Time; wherein it was long de- 
t 


ed, Whether ſuch an Executor might maintain a Writ of Error, 
or not, to reverſe the Attainder of the Teſtator? And as for other Out- 
lawries, the Plea thereof by the Executors that their Teſtator was, 
and died outlawed, proves not a Nullicy ot the Will or Executor- 
ſhip ; for then they might have pleaded, that they were never Execu- 
tors; But it tends to this, that no Goods did or could come ro them 


for Satisfaction of the Debts, by Reaſon of Ourlawry ; yet it has been 
delivered, not of old only in many Books, but by ſome of late, that 


Debts upon Contract, where the Detendant may wage his Law, are 
not forfeited by Outlawry, nor uncertain Damages tor Treſpaſs in 
Battery or falſe Impriſonment &c. Went. Off. Ex. 15, 16. 


_ n * A 


— 


55 In what Ca- 
ſes Exxcu- 


(P) What Actions the Executors may have for Act in minitraor 


| WV | ; ſhall h 
| Life of Teſtator. — 
Ph Bs ſee Execu- 


: 2 


tion (P) 


"x EIN map have a Raviſhment of Ward for Raviſhinent in Br. Execu- 


tor, pl. 122. 
8. P 


Lite of Teſtator. 7 Þ. 4 2. b. q 
2 | | | . a 
cites S. C. and ſays that this ſeems to be by the Equity of the Statute de Bonis Aſportatis es 


S. C. cited Poph. 191. Mich. 2 Car. B. R. 


2. Jf 4. be taken upon a Proceſs in an Action of Debt at the 


Dutt of B. and is in the uſtody of the Gaoler for want of - Poph. 189. 
9 


Bail, and eſcapes, and after B. dies, in this Tale the Executor Mich. 2 Car. 
may have an Action on the Caſe upon this Efcape ; for though this 5 N che 


Action is to have but Damages for the Eſcape, and though he was RC, and 


| all agre 
impriſoned but upon mean Proceſs, pet inaſinuch as the Suit was char ff Es 


for Debt this ſhall be of the ſame Nature, and therefore within the »<r on an 


Equity of the Statute ot 4 E. 3. Dubitatur. Mich. 9'Car. B. K. Har- Eſcape alter 
tin againſt Farmer and Lowton Bailiffs of Bridgeworth. Intratur Tr. Jud 4 vv 
9 Rot. 1390. between Lemaſon and Dixon Dubitatur, would lie by 


thExe:u- 
Lat. 


16% 


1 


B 0 ——— 
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167 Maſon v. Dixon, S, C. the Court was divided; & adjornatur, —— Jo. 173. pl B. $6 


bur no Judgment. Noy 87. S. C. and the Court divided, but ſays that this Dif 
r. m 0 that the Executor ſhall have the Action where the Thing Itielf is to 8 IT 


| recovered 
ut not where Damages only are to be recovered —— 1 Salk, 12. pl. 2. ſame Caſes cited per Cur of 
in Caſe of Williams v. Crey, and ſaid that there is a great Difference between meſne Proceſs as e in 


Caſe was in thoſe Books, and Proceſs in Execution; For by levying the Goods a Right wa | 
in the Teſtator. -- S. C. cited Comb. 322, ——- Same Diverſity taken by 1151. Ch. Fele Br. 


Mod 71, 72. in S. C. who ſaid that on Eſcape in mean Proceſs there is only the Loſs of th 
Proceſs. | 


RALY) 3. Jfupon a Fieri Facias the Sheriff levies the Debt, and does not 


Fol. 013. return his Writ nor pay the Money to the Party, and atter the 13g 
at whole Suit the Execution was awarded dies, the Execues. ma 
297. pl 6. have Action upon the Cale upon this Matter, . B. 
Hill 8 lac. Spurſtow againſt Prince This moved in Arreſt of Judgment af: 
S.C. and ter Verdict tor the JÞlaintitt, and upon this the Plaintiff prayed 


that ſuch 


450 5  JUDgWent againſt Himſelf becaule that he would cominence a ney 
not wain- ACTION for his Expedition; For it was objected, that as to the nor 
tainable by Teturning the Writ it was a Perſonal Wrong. 1 9 8 1 
the Equity 7 . 

of the Statue of 4 E. 3 de Bonis Teſtatoris aſportatis was cited a Ciſe 3. Car. in this Court be- 
twixt Levaſton and Diskms, (which Jones . ſaid he well remembered) where an Action upon 
the Caſe was brought oy an Executor againſt a Sheriff for ſuffering an Eſcape upon mean Proceſs 
in the Time and at the Suit of the Teſtator, and becauſe it was a Perſonal Wrong to the Teſtato: 
the Action lay not for the Executor; But no Judgment was given there, for the Court was di. 
vided therein So here &c. whereupon the Court would adviſe until the next Term, 


By the Com- 4. 13 E. 1. cap. 23. Enacts, that “ Executors ſhall have a Writ of 
mon Law Account., 8 
xecurors ; ens | | | 
ſhould not have an Action of Account for an Account to be made to the Teſtator, becauſe the Ac- 
count relted in Privity, for Remedy whereof this Act was made; but per Legem Mercatoriam, 
an Action of Account did lie for Executors. The Succeſlor of a Prior, or the like, ſhould have an 
Action of Account for an Account to be made to the Predeceflor, becauſe the Houſe never dies. 
2 Inſt. 404 1 Fe bvg OD | | | | 
* Acriniſtrators had no Action until the Statute of 31 Ed. 3. 2 
No Action of Account was given to the Executors of Executors till the Statute of 25 E. 3. But 


this Act of 25 E. z. as to the Action of Debt, Covenant &c. therein mentioned, is but an Affirmance 
of the Common Law. 2 Inſt. 404 . | 


t 

The Heir And like Action and Proceſs by that Writ as the Deceaſed had or might 0 
mn docage have, if he were living. OO 1 1 7 
the Age of 14; His Executors or Adminiſtrators ſhall have an Action of Account preſently, and yet | 
the Heir h.mſclf ſhould not have an Action before 14, but the Statute ſays, Eandem Actionem, and 
not ad icem Tempus. 2 Iaſt. 404. | e ee e,, 
A Tort to F. 4 E. 3. J. Gives Aion to Executors for Treſpaſs done to their Teſ- { 
ee tators, As for his Goods and Chattels carried away in his Lite and ball 
within this 72cover their Damage in like Manner as he, whoſeExecutors they are, ſhould | 
Act, but to Have done if he had lived, 7 V | : 
the Perſon | 5 


or to the Inheritance (as Waſte) is rot. Nota. See Lat. 169. at the End of the Caſe of Maſon 

v Dixon. | 355 „ b i „ . 
This Statute extends by Equity to Adminiſtrators; Per Brooke Ch. J. Pl C. 178. b. Fl. 

C. 467. a. S. P. T | N oy hg. e 


6. Attaint was brought by a Feme inaſmuch as her Baron Ioft in Ouart 
Impedit, and awarded good, and that the Executor of the Baron jhall 
not have it notwithſtanding that it was alleged that the Damages were 
executory of the Goods of the Baron; Quod Nota. Br. Executor, 
pl. 35. cites 46 E 3. 23. e 


- 


7. Ejectmeni 
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5. Ejeliment was brought by Executors of the ouſting their Teftator out S. P. And. 
of his Farm for Years by the Equity of the Stataute de Bonis Aſportatis 237, 245: 
a 4 1 | the and the 
in the Lite of Teſtator ro have Treſpaſs ; and per Tild. it lies well. Court held 
Br. Executor, pl. 45. cites ) H. 4. 6. L ee 

tor Law,— 
Fyectment of Ward lies for Executors by the Equity of the Statute 4 E. 3, cap. J. Arg. Keilw. 10r 
b. pl. 2, —EjcEione Firme lies for the Executor where the Ejectment was made to Teſtator of 
the ſame Thing as is to be recovered ; But this is by the Equity of the Stature of 4 E 3 cap. 7, 
But at Common Law it did lie for him, unleſs where he was to recover the Thing itſelf; But he 
might have had Covenant or Quare efecit infra Terminum, Lat. 168. per Jones J. Trin. 2 Car, — 
S. P. Cro. E. 347. Arg. ſaid to have been ſo taken, | BS | | 


8. Note by the Statute Executor ſhall have * Treſpaſs de Bonis Af- * S. P. but 
portatis in the Lite of Teſtator, but he thall xo: have Treſpaſs de "= png = 
Clauſo Fracto in the Time of Teftator ; For that Action dies with his Chatter,“ 
Perſon, Br. Executor, pl. 120. cites 11 H. 4. 3. TT, calives in ths. 


| | . Lite ot 
Teſtator; For Charters do not appertain to them. Br. Executor, pl. 138. cites 10 E. 4. 9. 


9. Executors brought Writ of Error of an Outlawry pronounced againſt 
their Teflator in his Life, and tor divers Errors this was reverſed at 
their Suit, and they reſtored to the Goods of their Teſtator ſeiſed by 
this Means. Br. Executor, pl. 55. cites 11 H. 4. 65. 1 
Io. It Ne unques ſon Bailie be found againit the Detendant, by which Br. Proceſs, 
the Plaintiff has Fudgment and dies before Account, the Executors ſhall x FO 
have Scire Facias ad computandum, & Capias & Exigent. Br. Scire _ 
Facias, pl. 81. cites 14 H. 4. 1. Hog 
11. It the Conuſee upon a Statute Merchant or Statute Staple dies, his 
Executors or Adminiitrators ſhall have Scire Facias, and it he be not 
true Executor, or if the Teſtator be alive, there the Conuſor ſhall 
have Audita Querela or Scire Facias againſt him for the Diſceit. Br. 
Scire Facias, pl. 235. cites 2 R. 3. 8. 5 | 
12. 33 H. 6. cap. 1. Upon full Information to the L4 Chancellor by 
the Executors of the taking Teftator's Goods by his Houſehold Servants, 4 
Proclamation may be iſſued requiring ſuch Servants to ſurrender themſelves 
on Pain of being adjudged Felons, and if they appear they fhall be commut- 
ted until they anſwer or give Security to appear from Time to Time. 
13. If a Man has another in Execution for Debt, and the Goaler ſuffers go if it was 
him to eſcape, and after the Recoveror dies, his Executors ſhall have Debt upon meſne 
upon this I ſcape ; Per Anderion, Manwood and Windham ; But Coke 3 4 
faid, they ſhall not have an Action upon the Caſe at Common Law. 33 
Coldsb. 90 in pl. 19. Paſch. 30 Eliz. Anon. 1 Vent. 34. 
Per Cur. an Executor cannot have an Action for an Eſcape upon meſne Proceſs, becauſe 2 mere- 
ly Perſonal ; But he may for an Eſcape upon a Capias ad Sarisfaciendum, and this by the Equity of 


the Statute of 4 E. 3. 3 Salk. 149. pl. 2. Paſch. ) W. 3. B. K. in Caſe of Williams v. Cray, 


14. Ouare Impedit lies of Diſturbance to Teſtator; Per Doderidge S. P. and it 
Su Ts em i 1 8 
that a ſpecial Writ lies for the Executor, in not ſuffering them to preſent to the Arch Deaconry of 
. apainſt the Biſhop who granted it, which became void in the Time of the Teſtator and be onged 
to him, and after his Death belonged to the Plaintiffs as Executors to preſent, Cro. E. 141. pl. 4. 
Trin 31 Eliz. C. B. and 20% pl. 1. Mich. 32 & 33 Eliz. C. B. Smal wood v the Biſhop of Coven- 
try & al'——— And. 241. pl. 257 Sale v. the Biſhop of Coventry & al. 8 C. — Le. 205. pl. 
284. S. C. and agreed that the Executors might have their Special Writ upon their Caſe for the laid 
iſturbance. Sav. 118. pl. 188. S. C. and held by all but Walmſly, that Quare Impcdit lies for 
xecutor on a Diſturbance made to Teſtator 4 Le. 15 pl. 53. S. C held accordingly. by the 
uity of the Statute 4 E. z. cap 7. and that the Clerk ſhould be removed at the Suit ot the Exe- 
cutors.—— Ow. 99. Sale v. the Biſhop of Litchfield S. C. by three Juſtices contra Walmſley.—- 
8. C. cited Noy 8). 8 P. Arg. Cro. E. 397.—--A Quare Impedit lies for the Executor by 
the Ezuity of this Statute where a Stranger preſented wronglully in Life of the Patron. Went. 
DH. Executor, 66. ſays it was ſo reſolved in Queen Eliz's. Time. — A Quare Impedit lies for an 
9 K k e oe on Executor 


ä 
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Executor upon the Statute 4 E. 3. cap. 7. in Caſe he brings it within fix Months after tlie Arold. 
ance; Per Holt Ch. J. 6 Mod 126. Hill. 2 Ann. B. R. | 


Ow. 99. Sale 15, A. ſeiſed of an Advowſon in Fee : the Church voided and the Bi. 
My . eh ſhop collated wrongfully. A. died. It was held that a Ouare Impedit lay 
Lirzhficld, for his Executors upon that Diſturbance, and that by the Equity of the 


5 C Walm- Statute of 4 E. 3. cap. J. which gave an Action of Treſpaſs to Exe. 


ſley con- cutors of Goods carried away in the Life of the Teſtator, and held 


e that the Clerk ſhould be removed at the Suit of the Executors, 4 Le 


would lie, 15. pl 53. Mich. 32 Eliz. C. B. The Biſhop of Coventry and Litch. 
becauſe the ſield's Caſe, | 0 | 
Sta ute gives 


an Action for the taking of Goods and ſuch like Things, but here is no taking but only a Diſtr. 


bance, which may be done by Parol. But the other three Juſtices Contra; For the Statute ſay; 
that they ſhall have an Action of Treſpaſs for a Treſpaſs done to their Teſtator, and not for taking 
of Goods, ſo that the taking Goods is only by way of Reſemblance, and not that they ſhall hay 
Action of Treſpaſs tor taking of Goods only. -And. 241. pl. 257. S. C. held accordingly, 


C. cited 16. An Executor ſhall have an Action upon the Caſe De Bonis Tifta- 
5 adjudged z0rjs caſually come to the Hands and Poſſeſſion of another, and by hin 


in Cam 


Scace, Ang, converted to his own Uſe in the Life of the Teftator, and that by the Equi- 
243. ty of the Statute of 4 E. 3. J. de Bonis Aſportatis in Vita Teſtatoris, 
Held by all the Juſtices of C. B. and Barons of the Exchequer. Le, 
164 pl. 278. Mich. 31 & 32 Eliz. in Caſe ot Ruſſel v. Pratt. 
17. Not by the Common Law becauſe he does not recover the thin 
itſelf, but by the Equity of the Statute 4 E. 3. J. he ſhall have E. 
_Jetiment, Raviſhment of Ward, and Quare Impedit; Per Doderidge |, 
Lat. 168. cites 32 & 33 Eliz. C. B. Biſhop of Lirchfield*s Caſe. 


Mo. 266. 18. Ir was adjudged by all the Juſtices that Executors may have 
5 8 Wenn Trover and Converſion upon a Trover and Converſion in the Time of 
Ow. 156, the Teltator, by the Equity of the Statute of 4 E. 3. Cro. E. 3) 


The Earl of pl. 28. Hill. 37 Eliz. C. B. The Counteſs of Rutland's Cate. 
Rutland's | _ | TR 

Caſe S. C. ſays the great Doubt did ariſe becauſe the Day and Time of the Converſion was not ſhewed, 
tor perhaps it was after the Writ and before the Declaration, and alſo it it was in Vita Teftatoris 
they ſhould have this Action by the 4 Ed. 3 But at length Walmſley faid, that all rhe Juſtices 
of the Common Pleas, and of Serjeant's Inn in Fleer-ftreet, (beſides Peryam Ch. B.) were of Oji- 
nion that Judgment ſhould be given for the Plaintiffs, for that ſome of them held, that the Day of 
the Converlion is material to be ſhewn, and others that of Neceſſity, as this Caſe is, it ſhall be intended 


that the Converſion was in the Plaintift's Time, wherefore Judgment was entred for the Plaintifts 


but a Writ of Error was brought and the Caſe much debated. 


| Mo. 400. 19. Treſpaſs by an Adminiſtrator de Bonis Aſportatis in Vita Inteſtati. 
| 5 526. After Verdict was moved in arreſt of Judgment char this Action is not 


aſch. 37 


Eli: Hatris given by the Statute of 4 Ed. 3 [cap. J.] bur ruled without Argu- 


v. Vandco- Ment that the Action lay by the Equity ot the Stat. for it is in equal 


gie S. P. Miſchiet, and cites 14 H. 9. 13. accordingly. Cro. E. 384. pl. ). 
beld accord- Paſch, 37 Eliz. Smith v. Colgay. VVV 


ingly. 20. Executor might maintain a Vrit of Error to reverſe an Attain- 
der againſt his Teſtator to the Intent to be reſtored to Teſtator's 
Goods, though by his Attainder he had loſt his- Land which was the 
Principal. Cited per Fenner J. Cro. E. 558. Paſch. 39 Eliz. B. R. to 
have been adjudged per three J. againſt one in Nicholton's Caſe. 
21. Executor may charge Perſons tor any Debs or Duty due to the 
Teſtator as the Teſtator himſelf might have done, and the ſame AQi- 
ons that the Teſtator himſelt might have had, the ſame for che molt 
Part may Executors have allo. Swinb. 366. 5 Edition, 
22, Whether Treſpaſs lies tor an Executor againſt one for ſpoiling 
Zeſtator's Corn, Gre, or Wood growing, hath been queſtioned but not 


reſolved as he knows of. But he thinks ic may Le wich this Diffe- 
| | | Tence 


cutor, 67. 


Executors. . 
rence. Iſt, Becauſe the Statute 4 E. 3. ſpeaks not only of Goods car- 
ried away as limiting the Law to that Treſpaſs only, but ſpeaks gene- 
rally of Treſpaſs done to Teflators, and then. brings in the Particular of 
Goods as one Inſtance. And further the Statute ſpeaks of Treſpaſſes re- 
maining unpuniſhed ; But it would leave many unpuniſhed if it extend- 
ed only to that fingle Treſpaſs of Goods taken away, viz. Moveables ; 
Alſo the Teſtator was intitled to recover Damages for this Treſpaſs 
which if removed his Executor would have, and even the Things 


| themſelves if felled in Teftator's Lite would all have come to Execu- 


tor, as Part would though nor felled, and for that Reaſon all the 
Damages recoverable in lieu thereot, out of which, if recovered, the 
Debrs and Legacies of the Teſtator are to be ſatisfied. . Beſides, this 
Action is ſevered from the State of the Land. . See Went. Off. Exe- 
23. And he takes a Difference between ſpoiling Corn which goes to the 
Executor after Teſtator's Death, though it was Land of Inheritance, 
and the Corn not ſevered, and ſpoiling Wood or Graſs not ſevered, 


| which goes to the Heir; and ſo the Action lies for Executor as to the 
Corn, and for the Heir as to the Wood and Graſs, Went. Off. Exe- 
cutor, 68. | X 


24. Replevin lies for taking in Life of Teſtator, Lat. 167. Arg. 


| Cites Firzh. Executor, 106. 


25. An Adminiſtrator may have an Action of Debt againſt a Sheriff 
upon an Eſcape ſuffered of a Priſoner of the Inteſtate in his Life time ; 
* Roll Ch. J. and Judgment niſi. Sty. 32. Trin. 23 Car. Bowmer 
v. Pay te. | 7 
= 46 M. brought Debt againſt an Executor upon 2 E. 6. for not ſetting 
forth of Tithes due to the Teſtator. Upon Non Debet pleaded, and a 
Verdict for him, it was moved in arreſt of Judgment, that this being 
a Forfeiture given by the Statute for a Tort done to the Teſtator, it 
could not be brought by the Executor. The Court were clear of Opi- 
nion for the Plaintiff, and ſaid it had been formerly reſolved ſo in the 
Exchequer Chamber. Vent. 30, 31. Paſch, 21 Car. 2. B. R. More- 
ton's Caſe. ES 1 Ota | 3 

2. Error of a Judgment in C. B. in Treſpaſs brought by the Plaintiff 2 Keb. 84. 
as Executor, upon the Statute 4 Ed. 3. De Bonis Aſportatis in Vita pl.37 1 
Teſtatoris. The Plaintiff declared that the Defendant Blada creſcentia nion 8. C. 
pon the Freehold of the Teftator meſſuit defalcavit cepit & aſportavit. Up- & S. P. 
on Not-Guilty pleaded the Plaintiff had a Verdict, and it was inſiſted agreed per 
tor the Detendant that no Action lay for cutting the Corn, tor while Curiam.— 
it ſtands it is Parcel of the Freehold ; but all the Court beld that this 3 
was but one entire Treſpaſs, and the Declaration deſeribes only the P 
Manner of carrying the Corn away; if it had been Quare clauſum ingly.— 
tregir & blada aſpertavit it had been naught, or if he had cut the Freem. Rep: 


Corn and let it lie, no Action would lie; ſo if the Graſs of the Teſta- 28 — 2 


tor be cut and carried away at the ſame Time, becauſe the Graſs is fon v. A- 


Part of the Freehold, but Corn growing is a Chattle. Vent. 189, mell, 8. C. 
Hill. 23 & 24 Car. 2. B. R. Emmerſon v. Emmerſon., 8. P held 
28. Debt by an Executor for an Eſcape ought to be in the Detinet accordingly. 
only; And it in the Debet and Detinet though the Judgment were ob- 
tained by him it is ill. x Lutw. 893. Trin. 2 Jac. 2. in Cam. Scacc. 
Glover v. Kendall. . 2 85 . 
29. If one taken upon a Ca. Sa. be voluntarily ſuffered to eſcape, yet a 
Scire Facias upon the Judgment by an Adminiſtrator lies againſt him. 2 | 
Lutw. 1264. Paſch. 2 Jac. 2. Sudall v. Sudall. Es 
30. The Detendant was Tenant of Cuſtomary Lands held of the Ma- 3 Lev. 261. 
nor of A. of which Manor B. was Lord; that a Fine was due to him 3 | 
fer an Admiſſion ; That upon the Death of the ſaid Lord, the wy _ — 
e 1 | cende 


128 Executors. 
three Juſti- ſcended to W. as his Son and Heir who died, and the Plaintiff as Execy, 
ces accord- tor tothe Heir brought an Indebitatus Aſſump/it for this Fine. By the Opi. 


tre Hole nion of J. Dolben, Eyre and Gregory, Judgment was given tor thy 
Ch. J.— Plaintiff. 3 Mod. 293. Mich. 4 Jac. 2. B. R. Shuccleworth v. Garnet. 
Comb. 151. | 
eee v. Garret, ſtates it for a Cuſtomary Fine due on the Death of the Lord; and a. 
judged that an Indebitatus Aſſumpſit lies ; Per three Juſtices, but Holt Ch. J. e contra. 
Carth. 90. S. C. adjudged by three Juſtices, contra to the Opinion ot Holt Ch. J. Show. 33. 
8. C. & S. P. adjudged accordingly, 3 Lev. 262. at the End of the Caſe ſays that another 
udgment was given in another Cauſe at the ſame Time for the ſame, Executors for another Copy hold 
Find (which ſeems to be the ſame as ſtated in 3 Mod. 233.] 


31. Executor of a Biſhop may have Action of Covenant again the the l 
Executor ot an Aſſignee of a Leſſee of a former Biſhop, tor a Covenant 

broke in the Time of the Teſtator Biſhop, 2 Vent. 56. Trin. 1 W. 
& M. in C. B. Morley v. Polhill. | 3 1 


| Fe | 
Cumb. 322. 32. Caſe by an Executor tor a falſe Return of a Fieri Facias in the our 
Williams Lite-time ot the Teſtator is within the 5 E. 3. though ir was objected WW 
4 gg? AW this was a Perſonal Tort ; for per Cur. this differs from meſne Pro- 
ir to be for ceſs, as 1 Jon. 113. Noy 87. Lat. 167. Poph. 187. tor by levying of Ha 


under valu- . Goods a Right was veſted in the Teſtator, the Return was that he had 
irg the 


+ Bank | levied Part only, ubi revera he had levied the whole Debt. 1 Salk, 
dd Jug. 12. pl. 2. Paſch. ) W. 3. B. R. Williams v. Crey. 1 
ment for the | 


Plaintiff, Niſi. The Reporter adds a Nota, that it muſt be intended that it was proved to the Jury that 
the Sheriff acted corruptly, and then might have had more Money for the Goods, or elſe it ſeems that 


the Action lies not.——4 Mod. 403. S. C. ſtated accordingly and adjudged for the Plaintiff Nifi, — | 0 
12 Mod. 11. S. C. adjudged that the Action well lay for the Executor being within the Equity of 
the Statute.— 3 Salk. 149. pl. 2. S. C. accordingly, becauſe the Right being determined atter ret 
Judgment the Tort is more than Perſonal, | pn Ke GEN | of 
33. A. receives Money due to the Teflator ; The Executor brings A.. 7 

ſumpfit tor Money had and received to his Uſe as Executor; The he 

bringing the Action is an Aſſent to the Receipt, and makes it a Re- Þ 

ceipt in his own Right, and it is immediate Atſers in his Hands. 6. 10 

. Mod. 92. Hill. 2 Ann. B. R. . | 5 | Il 

6 Mod. 34. Fudgment was held againſt F. S. as Executor, and now the Exc U 

. eb curor of the Fudgment Creditor broug ht an Action of Debt againſt the ſaid a 

ſome Dif- F. S. ſuggeſting a Devaſtavit in the Life-time of his Teſtator, had Judg- WM 

terence be- ment in C. B. upon Detault; and on a Writ of Error it was objected, 0 

rween Holt that the Plaintilt was not privy to the Judgment, and therefore he J 

Fon ilch ought firſt to have brought a Scire Facias and then have ſuggeſted 4 c 


| Record of Devaſtavit, according to Mheatley and Lane's Cale ; but per Cur. 
the Caſe of it lies for the Executor of him to whom the Wrong was done, though it lies 
| Wheatley got againſt the Executor of him who did the Wrong ; but here the Deten- 
. Moy mag dant, is the Perſon againſt whom the Recovery was, and he has ad- | 
tio (Curt mitted Aflets, and the Executor may as well maintain this Action as | 
agreeing he may an Action of Debt tor an Eſcape where his Teſtator might. 


exactly I Salk. 314. pl. 22. Mich. 2 Ann. B. R. Berwick v. Andrews, 


with the | | | 
Declaration in this Caſe ; And the Plaintiff had Judgment. ———2 Ld. Raym. Rep. 971. S. C. 
accordingly. | Gs 


— 


( What 


at 


— 


ſeems that the ſaid 100 l. 


Executors. 


(Q) What Actions Executor or Adminiſtrator | 
- ſhall have. 4. au au . . lam Ds, . ee 
As 13 e, 2 60. Ca.. 2. | 


. IN an Action of Covenant by A. the Executor of B. againſt 


C. upon Articles ot Covenant upon a Deed made between B. 


and C. in which the Plaintiff declares upon the Deed, and ſhews 


it at large, in which 1s recited (concerning the Sum of 2000 1, agreed 


to be paid by the ſaid C. tor Monies before received of the Lady D. 


p. Wife of the ſatd * B. it is agreed by the ſaid Articles between * tn Ro!! i 


| the ſatd Parties that there were remaining in the Hands of the is P. bot 


ſatd C. of the Sum of 2000 l. the Sum of 1000 l. beyond (or over) cm mil 


| diverle particular Sums disburſed by him to ſeveral Perlons 
there named, by the Aſſent of B. and then B. covenants that the ſaid 
C. ſhall be ſaved harmleſs for the ſaid Monies tematning in his Hands 
touching a Suit in the Exchequer, and then C. covenants with B. 

ſo that tor long Time as the ſaid Sum of 10001. ſhould remain in the 
Hands of the ſaid C. he would pay or caule to be paid to the ſaid 


B. yearly, and every Year the Sum of 1001. at (everal Feaſts by 
= Portions Half Bearly, the firſt Payment to begin at Mich. 
after. And after B. (to _—_ the 100 l. 1s to be paid) dies. It 
hall be patd to the Plaintiff, the Execu- 
tor of B. at the ſaid Feaſts, ſo long as the lald Sum of 10001, 
all remain in the Hands of C.. For it appears upon the whole 
eed that the ſaid 10001. were the Monies of B. tnalmuch as it 1s 


recited that they were delivered to C. by the Lady O. B. the Wite 
| of B. who could not have any Yonies which were her own proper 
Montes. Alſo there is an Allowance made by B. of divers Sums Parcel 


thereot by (to) C. and this is a Sum ingaged by B. to ſave C. 


| harmleſs of the Suit in the Exchequer, and the Intent of the 
| Parties was, that C. ſhould pay the ſatd 1001, fo long as the 


1000 l. ſhould remain in his Hands. For the 100 l. was but In⸗ 


| tereſt for the 1000 l. and inaſinttch as the 1000 l. which is the Prin⸗ 


cipal, upon the whole Deed appears to be the Money of B. and 


| aiter his Death belongs to A. his Executor, A. the Executor 
hall have the Intereſt lo long as the 1000 l. remains in the Hands 


of C. inaſmuch as the Principal belongs to him. Trin. 1649. ad⸗ 


| Judged per Cur, upon a Demurrer. Popbam v. Hunt. Jntratur 


P. 23 Car. B. R. Rot, 258. . 
2. Ik A. by his Deed acknowledges to B. that he has in his Cuſ- 
tody a Bond of 400 l. in which C. is bound to B. and that he will 
be ready at all Times when he ſhall be thereunto required to re- de- 
liver the aforeſatd Writing obligatory co che atoreſaid B. and after 
B. dies betore any Requeſt maDe, and after E. the Executor of B. 
demands this Obligation of A. and he refuſes to deliver it. E. 
hall have an Action of Covenant upon this Deed, though the Co- 
benant was to deliver it to the Teſtator upon Requeſt, which im⸗ 
plies that the Requeſt ſhould be allo by the Teſtator, inaſmuch as 
the Thing itlelt to be delivered, ſcilicet, the Daligation goes to 
We Executor, and the Executor repreſents the {Perſon of the 
eſtator, as in Chapmar's Caſc. Dl. C. 286. aud ſo it is in every <->» 
Action upon a collateral Promiſe. JI, 11 Car, B. N. adjudged per + Fo). 914. 
Cur, Waker v. Valter, upon a Demurrer where it was ſhewn tor CY 
Cauſe that no Demand was alleged to be made by the Teftator. 
Intratur Pill. 11 Car, Not. 311. . 
. > wha ED _ Againſt 


== Executors. 


Againſt what Perſons. 


3. A Villein Executor may ſue his Lord for Debt of the Teftatnr, 
and Villenage ts no Plea. 21 E. 4. 50. 


4. Executors may have Writ ot Covenant, Br. Executor, pl. 161 I 
cites Trin. 11 E. 3. and Regiſter 165. | 3 not 
5. In Aſſiſe, a Man ſeiſed of Land deviſable by Teſtament deviſed iy B.! 
his Executors to Sell and died, having two Executors, of whom the 
one died, and the other Executor entred, and a Stranger ouſted him, and 
the Executor brought Aſſiſe and recovered, and a Writ of Error wy 
brought, and the firſt Judgment was atfirmed, and ſo it ſeems that af 
the Executor has Fee till he ſells, and there it is admitted that the * 
one alone may fell. Br. Aſſiſe, pl. 357. cites 39 Aff. 14. s Be 


6. Debt lies for Executor without ſpecialty ; where the Teſtator mae i = 
Leaſe for his Life rendring Rent and died, the Executor ſhall have the 
Action. Br. Executors, pl. 33. cites 44 E. 3. 42. | 
S P. by J. A Stranger takes Goods of Intęſtate. Atterwards Adminiſtration is 
Roll Ch. J. granted. The Adminiſtrator thall puniſh the meſne Treſpaſſer with 
and of 'Tro- . | g ; 2 It 
/ "ow a Relation fl. om the Death of the Inteſtate. Mo. 132. cites 18 H. 6, 22. 
Conve: ſion, | | © 5g 
otherwiſe there would be no Remedy for the wrong done. Sty. 341. Mich. 1652. Long v. Hebb. 


8. It Aion be hrought againſt Executor and J. B. who is not Execu- 
tor, and by Name of Executor, and he who is not Executor confeſſes th: 
Action, the Executor ſhall have Action of Diſceit. Br. Executor, pl. 
146. cites 9 E. 4. 13. „ . i 
9. Executor ſhall have Debt of Arrearages of Annuity due to the Te(- 
tator in his Life, Br. Executor, pl. 169. cites 9 E. 4. 438. 
Mo. 146. pl. 10. Trover and Conver/jon lies by Executor on Converſion in the Life 
289 $ C. of the Teſtator. Lat. 168. cites 5 Rep. 2). [Hill. 26 Eliz. B. R. 
& S. P. ad- ell's Caſ 1 | | Cs: _ | 
& 24. — Ruſſell's Cafe. } 1 5 p 0 
And. 177 HY | | . 8 CUE 
pl. 212. 8. C,—— Ibid. 243. S. C. cited per Cur.——4 Le. 44. pl. 125. 32 Eliz. in Cam. Scace, 
Ruſſell v. Pratt, S. C. but no Judgment. ——Le. 93. pl. 278. Mich. 31 & 32 Eliz. in Cam. 
Scacc. S. C. adjudged, — Vent. 30. 31. 8 P. obiter Arg. and admitted per Cur, Paſch, 21 
Car. 2. B. K. „„ | | . 


Bulſt. 25. 11. A. and B. covenanted on one Part, and H. on the other Part; and it 


1 v. was agreed that H. ſhould enter into a Bond to pay, 100 J. to B. who ſoon 
Roules, 


a after died, and his Adminiſtrator brought an Action of Covenant againſt 

. S. C. but not * ater . . - * . 
exactly S P. N. for Non: payment ot the 100 l. to B. in his Life-time; and ad judg- 
—2 Brownl. ed that the Action was not maintainable; For though the Money was 


200%. S. C. to be paid to B. who is dead, yet A. who ſurvives and is Party to the 
K it 1 Indenture for B. to this Purpoſe are all one Perſon ; but after both their 

ue Cove. Deaths the Executor or Adminiſtrator of the ſurvivor ſhall have the Aftion. 
nantees, and Yelv, 177. Trin. 8 Jac. B. B. Rolls v. Vate. . 

_ adjudged 5 JJ... 8 VF 

that the Covenant ſhall ſurvive to the other Covenantees, and not well brought by the Admi- 
viſtrator, and reſolved alſo that the Words being that he would enter into Bond, and ſays not to whom, 

it ſhall be intended to the Covenantees, and though the Solvend' is only to one of them, yet that 
is very good, and Judgment accordingly. . 1 | 


12. A, lent Money to B. and B. promiſed to repay the ſame upon Requeſt 3 
A. died without making any Requeſt, yet a Requeſt ; by the Executor is 
ſufficient ; and Judgment tor the Plaintiff. 3 Bulſt. 259. Mich. 14 Jac: 
Davenport v. Wood, | | 


13. Deti nu. 


EE * — Pas a 


Executors. 1 


— — 


13. Detinue lies becauſe the Property continues; Per Doderidge 
J. Lat. 168. Trin. 2 Car. 5 

14. In Debt by Adminiſtrator Detendant pleaded a Releaſe of the Plain- 
tiff which bore Date before the Letters of Adminiſtration, as appeared by 
che Record; Bur Judgment tor the Plaintiff by Crew, Doderidge and 
Whitlock. Palm. 411. Paſch. x Car. B. R. Barefoot v. Bare foot. 

15. Executor ſhall have Debt on Statute 2 E. 6. for Tythes, but ſhall Vent. go, 
not be charged in ſuch Action. Sid. 40). pl. 19. Hill. 20 & 21 Car, 2. 1 


Ah . oreron's 
B. R. Morton v. Hopkins. Caſe, 8. C. 


| 3 5 hel 
for the Plaintiff, and faid it had been formerly reſolved ſo in the Exchequer ITY 


16. B. fold Land to A. in Fee and covenanted with A. his Heirs and Vent. 115. | 
Aſſigns for Quiet Enjoyment. The Land is eviffed, Executor of A, S8. C. & S. P. 


ſhall ſue the Action and recover Damages. 2 Lev. 26. Mich. 23 Car. * yy 


the Juſ- 


. B. Lucy v. Levingſton. tices — _ 
| 2 Keb 831. 


pl. 54. S. C. &. S. P. adjudged. 


17. In Trover by the Adminiſtrators for Converſion mean between the 
Death of the Tntaſtate, and the Adminiſtration committed; Thomſon ex- 
cepred in Arreſt of Judgment that this Converſion was before the Ad- 
miniſtrator's Title, ſed non allocatur; for the Adminiſtration thall _ 
relate to the Inteſtate's Death; and Judgment tor the Plaintiff, 3 Keb. 


W 206. pl. 3. Mich. 25 Car. 2. B. R. Chambers v. Pattiſon. 


18. A. poſſeſſed of a great Perſonal Eſtate made B. his Father and 
M. his Wife Executors, and directed his perſonal Eſtate to be turned 
into Money, and laid out in Land. A. died. B. and M. proved the 
Will, and purchaſed Lands with 3900 J. which by the Will was to 
be ſertled on M. tor Life, and after on J. S. and his Heirs, A Bill 
was brought by J. S. againſt B. and M. charging that they had con- 
verted Money to their own Uſe. M. by Anſwer fer forth, that her 
Father died about a Month before A. and made a nuncupative Will, 
by which he deviſed all his Eſtate to the now Teſtator A. and to M. his 
Wife now one of A's. Execntors, which Will was proved, and Admi- 
niſtration was taken out by R. and M. with the Will annexed, and 
that M. and B. intruſted W. R. to diſpoſe of the ſeveral 3 of A. 
and D. and that W. R. kept an Account thereof. The Court held 
that the taking Adminiſtration by A. and M. as univerſal Legatees was 
a ſufficient Aſſent to the Bequeſt and thereby the whole Eftate 4 D. veſtetl 
in A the Husband, except Debts unreceived and Choſes en Action, and 
was Subject to his Will, and and ordered that Debrs of D. unpaid at 
A's. Death ſhould be paid out of the Debts unreceived in the firſt 
Place. Fin. R. Trin. 30 Car. 2. Gundry v. Brown. . 

19. If an Executor ſtates an Account with a Debtor, he may, if nge 
pleaſes, afterwards ſue in his own Name tor this Debt, tor the ſtating of 
the Account raiſeth a new Debt, or he may ſue as Executor. Freem. 

Rep. 538. pl. 728. Trin. 1681. Needham v. Croke, 1 . 

20. Executor brought a W rit of Error to reverſe an Attainder of High. Show. 13. 
Treaſon of his Tefator, and Holt Ch. J. doubred, Whether ir lay tor S. C. Holt 
the Executor ? For by Reverſal the Blood and the Land is reſtor'd, 22 OA 
which is of no Advantage to him, and the Goods were forfeited by being in the 
the Conviction of the 'Teſtatoi, and not by the Atrainder ; Bur the Caſe of 


- 


may have loſs thereby. 1 Salk. 295. pl. 1. Trin. 1 as; & M. B. K. * 


The King v. Ayloff. held that 


| | | os 2 there was 
no Difference between Teaſon and Felony as to this Point, and that the Executor being injured by 


an erroneous Attainder might bring the Writ of Error; though by ſome it is neceſſary to aver a 


21. Aſumpſit 


other three Juſtices againſt him; for he is Privy to the r and Treaſon ; 


 Perional Eftate; For otherwiſe an Executor is not damnificd, 


=; 


\ , " 
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Carth. 90. 21. Aſumpſit lies for an Executor for a Copyhold-Fine ſet by the 
S. C. ad- Teſtator; Per three Juſtices againſt Holt Ch. J. 3 Lev. 262. Trin. 
Stain 1 W. & M. in C. B. Shuttle worth v. Garnet. 


by three cd he 5 | 
Todges againſt the Opinion of Holt Ch. J. who held that it ought to be an Action of Debt, an 
not an Indebitatus Aſſumpſit, — Show. 35. S. C. adjudged for the Plaintiff by three Juſtice, 


Holt diflentiente, 


Becauſe the 22, An Executor may maintain Trover in his own Name before the 
Property Seiſure of the Goods, or Probate of the Will. Per Cur. Carth. 154. Trin. 


ill contl- 2 W. & M. in B. R. in Caſe of Frederick v. Hook. 
does the | | | | 
Wrong to his Eſtate. Avp. 4. Mod. 404. ſays it has been ſo held. He has ſich immediate Pof, 
ſeſſion of the Teſtator's Goods that he may maintain Trover for them. 6 Mod. 181. Trin. 3 Ann, 
B. R. in Caſe of Jenkins v. Plume. — And naming himſelf Executor is nothing but Surpluſage. 
Lat. 163. in Caſe of Hogton v. Hogton, Per Doderidge J. and ſaid ro have been reſolved 11 Jac. 
Jermin v. Beſt. — Ot Goods taken from his Teſtator he muſt firſt make a Demand before he can 
bring his Action. Clayt. 122. pl. 215. Aſſiſa March 1647. before Germine J. of B. R. Coldwell 

8 to 5 | | | | 


— Carth. 133, 23. Demandant in Dower dies before Writ of Inquiry executed ; 
_ HER Adminiſtrator cannot bring Scire Facias for the Damages and meſne 
And per Profits. 1 Salk. 252. pl. 1,2 Trin. W. & M. in B. R. Mordant v. 
Holt Ch. J. Thorold. ; e | 
the Judg- F 3 RN SPS” : | 
ment given in this Caſe was altogether in the Realty, and an Adminiſtrator cannot have Execution 
of any judgment but only in the Perſonalty, Show. 97. S. C. and by Holt Ch. J. till the Da- 
mages are Aſſets no Intereſt veſts, and Judgment for the Befendant.— 3 Lev. 27 J. S. C. and the 
Court inclin'd to ſuch Opinion, and n remembred the Caſe of Ayloff v. Roberts in C. B. 
Mich. 13 Car. 2. where after 1 in Dower, and a Writ of Seiſin executed the Tenant died, 
and the Demandant brought Scire Facias againſt the Heir, and Tertenant to have the Damages, 
ed adjudg'd that it did not Jie. But Curia adviſare vult, it being a new Caſe, — 3 Mod. 281. 
S. C. the Court was of the ſame Opinion; Sed adjornatur. e | OR 


24. Three were joint Merchants of a Ship, two died and left Execu- 
tors who adminiſtred; The Survivor alone brought Trover againſt 
one that carried away the Ship, the Detendant pleaded the gone 

ancy of the Two deceaſed in Bar, but Judgment was for the Plaintiff; 
for it is a Plea in Abatement only. 3 Lev. 290. Hill. 2 W. & M. in 

C. B. Kempe v. Andrews. | 5 5 
2 Mod. 139. 25. If a Widow after the Death of her Husband ſeize his Goods 
Arg. S. P. without taking Adminiſtration, though ſhe afterwards diſpoſed of them 
in the Caſe by Will or otherwiſe, yet he that takes out Letters of Adminiſtration 
of 88 may bring Zrover for theſe Goods; For an Adminiſtrator may have 
Han 8 Trover for Goods taken after the Death of the Inteſtate, and before 
Adminiſtration committed, and though he declares of Goods taken 
out of his Poſſeſſion, whereas they were. taken before he was Admi- 
niſtrator, yet it is good enough, tor the Adminiſtration ſhall have 
Relation to the Death of ihe Inteſtate; Per Holt Ch. J. at Guild-Hall 
—_ he thought it a hard Caſe Cumb. 451. Trin. 9 W. 3. 
286. If Executor lives at London, and Goods which Teſtator died poſſeſſes 
of are at Briſtol; yet the Executor has ſuch immediate Poſſeſſion of them, 
that he may maintain Trover for them in his Name againſt any Trover- 
tor of them, and the Damages recovered thall be Aſſets in his Hands. 
ver 1 Ch. J. 6 Mod. 181. Paſch. 3 Ann. B. R. in Caſe of Jenkins 

v. Plombe. | | 


275. M. de Devon the Plaintiff brought an Action upon the Caſe, 


as Adminiſtratrix of Sampſon de Veſe de Lake v. Powlett, _ a Pro- 
miſe made to him to pay upon his Marriage to the Inteflate or bis Order, 


his Heirs or Executors the Sum of go Cuineas, and did not averr we 


3 Aus 


Cromer:  . 


* 


— 


** 


ry 
— 


the Money was not paid to the Intetate's Heir; the Plaintiff had Judg- 


A — ——_ 


ment upon Nihil Dicir, whereupon the Defendant brought a Writ of ant 
Error in the Exchequer Chamber, where this Caſe was twice argued, { 
the Councel for the Plaintiff in Error inſiſted that the Declaration was 

bad, becauſe by the Promiſe the Money was made Payable to the | 
Inteſtate or his Order, his Heirs or Efecutors, and the Plaintiff had ' 


not averred that it was not paid to his Heir, to whom by the very 
Terms of the Contract it was made Payable as well as to his Execu- 
tors. But Cowper Ld. Chancellor, Parker Ch. J. de B. R. and 


King Ch J. de C. B. reſolved that the Declaration was good without 


ſuch Averment, the Thing contracted for being a meer Perſonalty ; For by 


| the Law all Perſonalties and Rights ro the Perſonalties are given to 


the Executors or Adminiſtrators, as all Realties and Rights to Real- 
ties are given to the Heir; the Executors or Adminiſtrators being Re- 
preſentatives of a Man, in reſpect of his Perſonalties, in like Manner 
as the Heir in reſpect of the Realties; therefore if a Man enters into 
an Obligation to pay to another or his Heirs a Sum of Money, his 


| Execurors or Adminittrators, and not his Heirs ſhall have it, ſo it one 


enters into a Recognizance according to 23 H. 8. cap. 6. the Form 


| whereof as ſer down in the Statute is ſolvend' eidem J Hæredibus 


vel Executoribus, his Executor, and not his Heir ſhall have che Benefit of 

it, and Judgment was after entred termino Mich. 1 Geo. in Scacc. 

Devon v. Pawletr. ES „ 
28. One having a Baſtard /eaves a Perſonal Eftate to her Executor in 


| Truſt for the Baftard, who dies Inteſtate, and without od or Iſſue, The 


Executor brings a Bill againſt one who has Part of this Perſonal Eſtate in his 
Hands. The Detendant demurs, becauſe the Attorney General and the 
Adminiſtrator of the Baſtard are not Parties; Demurrer diſallowed, 
for that the Executor has the legal Title, and conſequently may ſue 
V Eftate. 3 Wms's Rep. 33. Hill. Vac. 1)29. Jones v. Good 
child. | — 5 
29. A Landlord who had Rent due to him, died Inteſtate; aſter which Forteſcue's 
the Plaintiff in Action ſued out Execution againſt the Defendant, who * ory" 
was Tenant, and levied the Debt upon bim; after this Adminiſtration accordin ly 
was committed to F. S. who thereupon came into the Court, and moved — 8. 2 
for a Rule on the Sheriff to pay him a Year's Rent out of the levied Mo- bald 2 
nien, purſuant to 8 Ann. cap. 17. urging that though he was no Ad- pBY CN J 
miniſtrator at the Time of ſerving the Execution, yet as ſoon as the Eyre n 
Adminiſtration was committed, it had relation to the Death of rhe Forteſcue T. 
Inteſtate, and he might bring Trover for Goods taken between the but Powis J. 
Death of the Inteſtate, and Commiſſion of the Adminiſtration; But the fie held that 
Court held, that Relations which are but Fictions at Law, ſhould Execution 
never deveſt any Right legally veſted in another between the Death was not to 
of the Inteſtate and the Commiſſion of Adminiſtration ; and the be ſtay d 
Plaintiff in the Action having duly ſerved his Execution before the . 
Adminiſtrator had a Right to demand his Rent, it was not reaſonable bat held 
the Plaintiff ſhould be defeated by any Relation whatſoever ; they did that in this 
not in that Caſe deny the Authorities which gave the Admigiſtrator 2 =—_ 
Trover by Relation, but went on a Diſtinction that will govern this on ogra | 
Caſe between Relations that are to detear lawful Acts, and luch as are titled to it, 
to puniſh thoſe that are unlawtull. Cited by Sir John Strange. Gilb. becauſe the 
Equ. Rep. 223, 224. Trin. 4 Geo. B. R. Waring v. Dewbury. 8 Ann. cap. 


17. ſays that 
no Goods &c. ſhall be liable to any Execution, unleſs before removal of them the Party ſuing ſhall 
pay &c. which Words he held bound the Goods with the Rent-Arrear in reſpect of the Party ſuing, 
ſo that though the Sheriff not having Notice removed them, they continued bound in his Hands, 
and upon Application the Arrear ought to be paid by him, and that it they were ſold, and the Mo- 
ney deliver'd to the Party ſuing, he became chargeable with the Arrear. (Quære, What Remedy 
the Landlord could have againit the Party ſuing after Execution perfe&ly execured ?) He alſo held 
that the Adminiſtration ſhould have a He to the Death of the Inteſtate, becauſe by the 3 

6 | m 3 | | anlca 
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vſtical Law it is not to be granted within 14 Days of an Inteſtate's Death, which the other Juſtic 
denied, and faid that Relations being Fictions ought not to hold Place againſt the Rights of Stranger 
It was agreed per tot. Cur. that though the Landlord be the only Perfon mention'd to whom 
Arrear is to be paid by the Party ſuing, Executors and Adminiſtrators being the Perſons upon whon 
the Right to the Arrears devolves are within the Statute, MS. Rep. S. C. and ſays that Poxig, 
Opinion feerns to be better grounded than that of the other Juicer; For the Statute was made {y 
the Benefit of the Landlord only, and with Deſign to prefer his Year's Rent in Arrear to the Exeq, 
tion, and the Words of the Statute, viz, Unleſs the Party ſuing xecution ſhall before the Remoy 
of the Goods pay to the Landlord &c. then the Party ſuing Execution, pay ing to the Landlord& 
may proceed &c; ſeem plainly to make it incumbent upon the Party ſuing to take Notice whethy 
there be a Landlord, and what Rent is arrear, and if by the Removal of the Goods without Nis 
the Landlord ſhall be excluded from demanding the Rent in arrear, the Statute will be almoſt i, 
tirely ineffectual ſince the Landlord cannot but be preſum'd to be a Stranger to the Prozecdin 
againſt his Tenant, MS. Rep, 


—_ _ IC "TY FITC "TR eo et ” » 
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Ibid. cit's 30, The Executor of a Landlord after the Death of his "Teſta 
rc 3 had Rent due, and Goods of the Tenant were taken in Execution, and 
ſe oy the Executor pave Notice before the Removal of the Goods. The Cour 
grave. . | «al | , 
—— Ibid. held that an Executor ſhall have the Benefit of this Act, as well a 
372 S. C. the Landlord himſelf; For it is an Intereſt veſted, Forteſcue's Re, 
N %: 359. Hill. 2 Geo. 2. B. R. Chace v. Chace. 
S. P. does not appear. —— Bur in a Manuſcript Report I find it thus, viz, that an Action on the 
Caſe lies againſt the Bailiff of a Liberty for carrying away Goods in a Fi. Fa. after he had Notice 
of a Year's Rent due contrary o $ Ann. cap. 17. this being an Injury to Teftaror's Eſtare, and ng: 
a Perſonal Wrong, for the Ack prohibits ſuch a Removal till Rent paid, Mich, 6 Geo. 8 l. 
Windham v. Palgrave. 2 | NY 
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(Q. 2) Actions by Executors, 
Declarations... |  - 


1.7} ws a uod Bona & Catalla cepir, and counted of Corn & 
1 and well; Quod Nota per Judicium. Br. Faux Latin, pl. 
114. cites 46 E. 3. 16. 1 Fo: | 
2. Debt by F. N. Adminiſtrator of the Goods and Chattels which be- 
longed to W. P. and counted that the Adminiftration was committel 10 
him by the Orttnary, and counted of a Duty due to himfelf 5 by which 
the Defendant ſaid, that N. P. mude an Executor, who proved the N. 
ſtament after the Adminiſtration committed, and fo the Name Admini- 
ſitrator determined; Fudgment of the Mris; and the beſt Opinion ws, 
that it is only Surpliuſage, which is no Matter of the Part ot the Plain- 
tiff, for it is only Addition, As J. N. of D. brought Action, where 
he names himſelt Carpenter, and is not Carpenter. Contra of Addi- 
tion of the Part of the Defendant. Br. Dette, pl. 78. cites 9 H. 5. 5. 
2. Treſpaſs by A. B. Ad miniſtrator of the Goods and Chattels which 
| belonged ta N. C. and counted of Goods taken out of his own Poſſeſ- 
ſion, viz, a Cheſt ſealed with Charters, and becauſe his Writ is of Bo- 
na & Catalla and counted as above, where ſpecial Writ is given by tht 
Reg iſter, Quod Ciſta ſerar* cum Chartis &c. the Writ ſhall abate, and if 
the Writ be of Bona & Caralla, and he oounts of two Horſes taken, his 
Writ ſhall abate, for of live Chattel Þpecial Writ is given in the Re- 
giſter, Quare duos Equos &c. For by Gift of Bona & Catalla Char- 
ters do not paſs, tior thall be forfeited by Outlawry. Br. Faux Latin, 
pl. 88. cites 22 E. 4. 11, 12. 5 


4. B. an 
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4. B. an Adminiſtrator brought Debt againſt B. and aſter Iſſue found 
for the Plaintiff it was moved in arreſt, that Action was brought April 
2, 16 Fat, and the Adminiſtration was laid in the Declaration to be 
grante the 11th of May after, So the Judgment was ſtayed. Hob. 
245. pl. 306. Tain. 6 Jac. Bickford v. Bickford. | | | 
5. An Action was brought by an Adminiſtrator, and ia the Declara- 
"tion theſe Words were omitted, Eo quod 7. F. obiit Inteflatus. Upon Non 
debet pleaded the Plaintiſſ had a Verdict. It was iuſiſted upon a Writ 
of Error, that this being Matter of Form, and not ot Subſtance, might 
be amended by the Statute 18 Eliz. Beſides, it is quaſi ſuperfluous to 
ſay that T. S. obiir Inteſtatus, When it is ſer forth 1a the Declaration 
ad Reſpondendum to the Plaintiff Adminiſtratori &c. But per Haugh- 


| ton, theſe Words are not only Matter of Form, becauſe it is traver- 
NE fable; and per Chamberlain J. one may traverſe quod non obiir Inteſ- 
Ll Wo rarus, and the Judgment was reverſed. 2 Roll Rep. 285. Hill. 20 


* Jac. B. R. Morton v. Pein. 1 
11 6. Aſumpſit Ec. by the Plaintiſf as Adminiſtrator of F. L. wherein 
he ſets forth that he had formerly left ſo much Money in the Hands of the 
Defendant for the Uſe of the Inteſtate J. L. in Configeration whereof be 
i the fpromiſed to pay it to the Inteſtate, or if he died before 18 Tears old, then 
Bi to pay it to her Execators, and ſhews that he died before 18, and that he 
31 had not paid it to the Plaintiff as her Adminiſtracor licet ſæpius requi- 
- WH fitus. Upon Non Ae leaded the Plaintiff had a Verdict, and 
it was infiſted in Arreſt of Judgment that the Action ought to be 
ors brought by the Plaintiff in his own Right, and not as Adminiſtraror, 
becauſe the Promiſe was made to him; But adjudged that the naming 
himſelf Adminiſtrator was but Surpluſage. It was further objected, 
that he ſhould have averred that the Defendant did not pay the Money 
to J. L. during her Life; ſed non allocatur ; tor this is cared by the 
a Verdict. Vent. 119. Paſch. 23 Car. 2. B. R. Horneſay v. Dimocke. e 
. „. Where Money due to an Intęſtate is paid to a third Perſon to be paid e 
over to he Atminitrator, the Adminiſtrator muſt declare againſt rhe 
Defendant for ſo much Money received to his Lie 2 and not ut Ad- 


&e. miniſtrutori; Per Holt Ch. J Carth. 336, 337. Hill. 6 W. z. E. R. 
pl. in Cafe of Curry v. Stephenſon. | = 
8. But where in the principal Caſe the Declaration was, that De- , 

be⸗ fendant Indebitatus fuit to the Plaintiffs William and Anne ut Adminiſtra-. 
1% WW wriciof one F.S. lor ſo much Money by the Defendant ad Uſum ipſoran 

mech V. and A. as Adminiſtratrix &c. 00 S. ante Tempus illud balut & 

. recep? which he promiſed to Pay: lolt Ch. J. excepred to it; But it 

ini was anſwered, that in this Cafe the Plaintiffs could not declare other- 
vas, wie, for this Money was left in Caſb by the Inigftate, aud Defendant 

ain- took it after Inteſtate s Death, and long before any Adminiſtration granted. 

Were But atterwards Holt held the Declaration good enough, tor ic was 

idi- now the uſual Form in ſuch Caſes. Carth. 335. Hill 6 W. 3. B. R. 

5. F . ᷣͤ v 3 5 „„ 

nich 9. Debt was brought by the Plaintiff in jure ſuo proprio fer the Eſcape 

flel- WW ofa Priſoner in Execution 2 a Fudg ment recovered by the Plaintiſt as 

Bo- Adminiſtrator, And per Cur. Action is ill brought, for the firſt 

the Judgment being in Right of the Inteſtate, the Action of Eſcape ought 

dit to de in Right of the Inteſtate allo, Ld. Raym. Rep. 36. Hill. 6 I. 

his e ons 5 3 N 

Re- 10. I Caſe of an Executor, if he bath the Probate at the Time when: 

har- He declares it is well, but it is otherwiſe in the Gaſe of an Auminiſtration, 
tin, here it appears by the Declaration chat the Letters of Adminiſtration 


Were granted alter the Suit commenced, which is ill. Comb. 371. 
Trin. 8 W. 3. B. R. Martin v. Fuller. ak 
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died Inteſtate, yet an Adminiſtration taken out of the Arc hbiſpop's Comr 
ſhall be intended to be a good Adminiſtration, 3 Wms's Rep. 370. Trin, 
1735. Tourton v. Flower & al. | 


11. One ſues as Adminiſtrator of F. S. without ſhewing that I. 8, 


ä 


(R) How Executor may be made. 
By what Will. 


= 


S bit 1 A Man may make an Executor by a Will Nuncupatire, 
F and he may fue. 4 Þ. 6. 1. Curia. | 

the Ordinary though it be not under the Seal of the Party. Br Teſtament, pl. 8. cites S. C8. b. 
But it ſhall be * proved before the Ordinary by Teſtes and fhall be under the Seal of the Ordinary, 
Br. Executor, pl. 131. cites 8. C. and cites 10 E. 4. 1. per Choke contra ————* 8. P. Br. Tefta- 
ment, pl. 14. cites 14 H. 6. 5 —- — So if proved by the Biſhop. Ibid. pl. 3. Cites 5H. f. 1.— 
Br. Teſtament, pl. 16.- cites S. C. accordingly unleſs it be put in Writing after, and therefore it is 
uſed to prove it per Teſtes before the Ordinary, and then to write it. | | 


2. If the Date of the Probate of the Teſtament be elder than the Date 
of the Teſtament ; the ſame Executors ſhall never have Action upon it. 
Br. Executor, pl. 23. cites 18 E. 2. and Fitzh. Feoffments 110. 

3. If a Man makes 15 NM his Executor and deviſes Goods to him and 
to V. F. to deviſe for his Soul, W. S. is Executor of theſe Goods by 
theſe Words as well as J. N. is. Br. Executors, pl. 98. cites 30 

N : | . i 

4. Debt by A. and B. Executors of the Teftament of O. againſt R. 
who demanded Oyer of the Teſament and had it, which was, I will that 
A. and B. ſhall be my Executors and alſo that F. and K. be Coadjutors of 
the ſame A. and B. to diſtribute my God; Portington demanded Judg- 
ment of the Writ ; For J. and K. are Executors who are alive and 

not named, and becauſe they are only Coadjutors, and cannot admi- 
niſter nor prove the Teſtament, theretore by Judgment the Writ was 
awarded good. Br. Executors, pl. 13. cites 21 H. 6.6. I 
F. But if the Words had been that F. and K ſhall have Adminiſtra- 
tion of my Goods, this makes them Executors. Ibid. 

6. A Man made his laſt Will and did will thereby that none ſhould 
have any Dealings with his Goods until his Son comes to the Age of 18 

| Years except F. F. By this J. S. was Executor during the Minority of 
his Son. Cited by Rhodes J. Cro. E. 43. in pl. 2. to have been © 
ruled in 19 Eli. 5 355 


1. And he ſaid it had been adjudged, that where one on his Death- 


bed ſaid to his Wife that ſhe ſhould pay all and take all, that by this 
the was \Executrix. | Ibid... 5 


8. Teſtator made B. an Infant of four Vears old his Executor, and 


by his Will appoints that 7. D. during the Nonage of the Infant hall 
have the Diſpoſition of his Goods, Debt ſhall be brought againſt J. D. 
during the Infancy, for during that Time he is Executor. Cro E. 
164. pl. 10. Mich. 31 & 32 Eliz. in Scacc. Pemberton v. Coney. 


This ſhan't 9. A. deviſed a Term to B. and ſays, if C. his Wife ſuffers B. to en- 


be conſtrued joy the Term three Nears then ſhe ſhall have all his Goods as Executrix. 
as a Condi- She is Executrix preſently, for though in Grants Eſtate ſhan't Veſt till 


tion prece- 


dent, bur the Condition precedent be performed, yer it is otherwiſe in a Will. 


as a Condi- Cro. E. 219. pl. J. Hill. 33 Eliz. B. R. Jennings v. Gower. 

tion to a- . | 
bridge her Power to be Executrix if ſhe perform it not. Ibid.—— Le. 220. pl. 311. S. C. adjudg- 
ed accordingly by all the Juſtices though Anderſon Ch. J. at firſt held e contra. FB, 


10. Though 


Executors. WG 


m__— — — — 


—  — — 


10. Though one do not expreſly by Will name or appoint any ta 
be Executor, yet if by any Word or Circamlecution he recommends or 
commits to one or more the Charge and Office which pertains to an Execu- 
tor, it amounts to as much as the ordaining or conſtituting of him or 
them to be Executors. Went. Olf. Executor 8. T0 

11. As, if he declare by his Will that A. B. ſhall have his Goods 
after his Death to pay his Debts, and ot herwiſe to diſpoſe at his Pleaſure, 
or to that Effect; by this is A. B. made Executor, as was. conceived 
by the Judges in the late Queen's Time. Went. Off. Executor 8. 

12. And long before that it was held, that if one do Will only 
that A. B. fhall have the Adminiſtration of bis Goods, he is thereby made 
Executor. : Went. Off. Ezecutor 83 9... 1 

13. Zea, in the ſaid late Queen's Time, one giving divers Lega- 
cies, and then appointing that his Debts and Legacies being paid, his 


| Wife ſbould have the Reſidue of his Goods ſo that ſhe put in Security for 


the Performance of his Will ; by this, without more, was ſhe an Execu- 
trix, as was held by three Juſtices, viz. Manwood; Harper and Moun- 
ſon, in the Ld. Dyer's Abſence. Went. Off. Executor 9. 

14. If A. be made Executor, and the Zeftator after in his Will ex- 
preſſeth that B. ſhall adininifter alſo with him, and in Aid of him, 
here B. is an Executor as well as A. and if A. refuſe, B. alone may 
prove the Will as Executor notwithſtanding it be only ſaid he ſhall 
adminiſter with A. and in Aid of him. Went Off. Executors 9. 

15. But if A. be made an Executor and B. a Co-adjutor without more, 
he is not by this an Executor with A. as in King H. 6th's Time was 
held ; Nor hath ſuch Co-adjutor or Overſeer any Power to adminiſter or 
intermedale otherwiſe than to counſel, perſuade and adviſe. Went. Olf. 
Executor 9, 1 ES. | 5 

16 I make my Wiſe my full and whole Executrix of all my Cattle, Corn, 
and Moveable Goods. Teſtator ſays nothing ot What thall be done 
with the Reſidue of his Eſtate, as Leaſes and Debts. Per Jones and 
Crook J. ſhe. is ſole and abſolute Executrix for the whole Eſtate, as 
well as Leaſes and Debts, and other things, for that it is but an Enu- 
meration of Particulars, and no Exclution of any, eſpecially not mak- 
ing other Executor for the Reſidue; But Berkley J. contra. Cro. 
C. 292, 293. pl. 3. Hill. 8 Car. B. R. Roſe v. Bartlett. 

17. The Words of a Will were, deviſe all my Perſonal Eftate to my 


two Daughters and my Wife, whom I make my Exerutrix. It was de- 8 


clared inthe Eccleſiaſtical Court that this made them all three Execu- 
trixes, Vent. 102. Mich. 22 Car. 2. B. R. cites the Caſe of Hatton 


5 4 , 4 N * F , Ls py 
þ N = " 3 ; — * MN: Y 2 . 1 F a 3 NS... 1 oats 4 2 4 3 0 ' ; 


— 


— 


cg) In what Manner they may be made. 


; A Man may make two Executors, and char if chey tefaſe two 8 P. Br. 


others ſhall be Executors. 3 Y. 6. 6. b. 1 N 
822 . | Tk = 9. Cite 
3 H 6. J. S. C. Br. Expoſitions de Terms, pl. 7. cites 8. C. adjudged that the Lang ſhall 


not be Executors but upon Refuſal of the firſt, —— Br. Condition, pl. 10. cites S. C. — F ih. 
Brief, pl. 11. cites S. C. 5 ; | = 


Ea: 2. And 


Executors. 


2. And in this Caſe, if che tuo firſt adminiſter, the two laſt ſhaj 
Debt by the nt. be Executors, nor named in Actions; But otyerwie it is if 


13d 


And in 


re, | | | 
_— was the firit two retule, 3 I), 6. 6. b. 

abated, for 5 1 

the two laſt are not made Executors but upon Condition imphed, viz, it the two firſt refuſe ; Quod 
Nota. Br. Executor, pl. 9. cites S. C. See the Notes at pl. 1. | 


This one is 3. Ika Man makes three Executors, and commits the Adminiſtra- 
fole Execu- tion to one only, Whether they are all Executors, or only he ta 
'or, g, Whom the Adminiſtration is ltmited ? Oubitatur, 3 H. 6. 6. b. „ 
mn e But 19 5. 8. 8. b. is in the Aﬀeirma 

tive, becanſe the Limitation is void. F | 


cannot ad- 
miniſter; LOND | : 3 | | 
Per Martin. Br. Executor, pl. 9. cites S. C. A Man makes A. and B. his Executors, and 
willed that B. ſhould not meddle during the Lite of A. and well; for this docs not reſtrain his 
intire Power. Br. Executor, pl. 155 cites 32 H. 8. a | 8 | 
Though in the Premiſes of a Will two be made Executors jointly and equally, yet there may be 
a Proviſo that one ſhall not meddle during the other's Life, ſo as they ſhall be Executors ſuc. 
ceſſivey, and not Jointly ; And thus alſo to other Purpoſes aforeſaid, a ſubſequent Clauſe or Provifo 
may make the Partition and Diviſion of Authority. But if the Proviſo or Clauſe ſubſequent be 
merely contrary to the Premiſſes, it will be void; As where two were made Executors, with a Pro. 
viſo or Clauſe that one of them ſhould not adminiſter his Goods, this was held void for Repugnancy 
by Brudenel and Englefield J. bur Fitzherbert J. was of the Mind that it was not void, nor utter- 
ly repugnant, for the other might join in Suits though not adminiſter; And Juſtice Shelly was ol 
- a third Opinion fron all the reſt, viz. that there was a Repugnancy, but rhe laſt Clauſe ſhould con- 
troul the Premiſſes; and fo this one only ſhould be Executor. Went. Off. Ex. 13, 14. 


„ 5 ; ; 

D. 48.8 P. 4 A Pan may make one Executor tor Part, and another Exe: 
— 11 cutor tor the Reſidue. D. 17 Ja, B. Auſtree againſt Audley. 
as one Exe- 8 N 
cutor of his Plate, and another Executor of his other Goods, and other Executors of his Debts, and 
may make the one his Executor of his Goods in one * County, and another of his Goods in another 
County. Br. Executor, pl. 2. 19 H. 8. 3. per Fitzh. — So one Executor of his Gcods in B. 
and another Executor of his Goods in 8. Ibid. pl. 155 cites 32 H. 8. ; | | 

* S P. per tot Cur. 2 Sid. 114. in an Anonimous Cale, — 1 Sid. 101. S. P. accordingly, but 
adds a Quzic, in Caſe of Hammond v. Moore. | 3 # TR | 


5. A. conflituted B. and C. his Executors, and if they would not tale 
upon them the Executorſhip, hen he appointed D. and E. and after 
B. and C. refuſed. By this D. and E. are Executors, and B. and C. 
are not; So that in Actions brought for Debts of the Teſtator, B. and 
C. need not join or be named. Went. Off. Ex. 10, 11. cites 3 H. 6. 
VV . . 
6. Teſtator wills that A. and B. ſpall be his Executrix, and that J. 
and K. ſball be Exceutors of A. and B. to diſpoſe of his Goods. They are 
all Executors. D. 4. pl. 10. Marg. cites 21 H. 6. 6. b. per Paſton. 
© C.cited 7. Note per Brudenel and Englefield, if a Man makes B. and C. his 
D 5.b. 4. a. Executors, Proviſo that B. ſhall not adminiſter, this Proviſo is void, tor 
pl. 7. Trin. this reſtrains the Power of Executor. But per Fitz h. this is a good 
12 Ros Proviſo, and B. may bring Action, but not adminiſter ; Quære inde. 
71111 pL. 24 cnes 19 ² 8. 3, OE 
mitles of a . 5 5 3 | 1 | 
Will two be made Executors jointly and equally, yet there may be a Proviſo that one ſhall not med- 
dle during the other's Life, ſo as they ſhall be Executor ſucceihvely and not jointly. Went. Of, 
Ex, 13. Cites 32 H. 8. Br. Executor, 55. | NR, 


8. A. made B. and C. Executors, and adds, I wil! that C. hall pay 
my ot her Executor all ſuch Debts as he owes me, before he meddle with 
any thing of this my Will, or take any Advantage of this my Will 
for the Diſcharge ot the fame Debts, tor there I have made him one of 
| 1 „„ | my 


ca 


Executors. I 39 


| ſhould adviſe that ſuck Condition be plainly thus expreſſed, viz. either 


* * 


my Executors. C. cannot admi niſter or be Executor before he pays 
che Debts, and pleading Payment is not ſufficient; But he muſt thew 
Acquittance of the Co- Executor, and alſo ſhew in Certainty What 
Debrs they were. 3 Le. 2. pl. 6. Mich. i & 2 P. & M. Stapleton v. 
Truelock. „ | | 

9. A. deviſed that if bis Wife ſuffer B. to enjoy Bl. Acre for three Went. Off 
Nars, (BI. Acre being Part of her ſointure) then the ſhould be his Ex- Ex. 11. cires 
ecutrix. Per all the ſuſtices, except Anderſon, the Wife was Execs §. C. as 0 
trix preſently before the three Years expired, and that by Diſturbance thy Fer 
of B. by the Wife within the three Years che Executorthip ſhall be except &Y 
determined, and transterred from her ro B. Dyer 4. pl. 8. Marg. Anderſen. 


| Paſch. 23 Eliz. C. B. Alice v, Frances. 


10. A Man by his own Election cannot renounce for one Part, and Or be ſucd , 
continue Executor tor other Part, nor can Executor bring Action as ee Hee 
Adminifrator. Brownl. 82, Mich. 15 Jac. Anon. Th Crabs” 

e 5 £ . Sb Anon, cites 
D. 3. and Br. Executor 135. 


11. Ir is uſual to make one or more Executors conditionally, that 
they put in Security to pay Legacies, or in general to pertorm the Will; 
nor was it ever doubted, as I think, but that this was good; yer I 


thus, chat if J. F. do put in Security, &c. by ſuch a Day, then he ſhall 
be Executor, elſe not; or thus, viz. to make him Executor condition- 
ally, that before he do adminiſter (Funeral perhaps excepted) he ſhall 
put in ſuch Security, elſe perhaps, he being Executor till che Condi- 
tion broken, in that mean Time he may have diſpoſed of all, or moſt 


Part of the Teſtator's Eſtate. Went. Off. Ex. 11. © = 
12. A Man may make A. and B. his Executors, and that A. foall not The Time 


intermedale during the Life of B. Fin. Law, 8vo. 168. may be li- 


| BY ED 5 mited when 
he ſhall firſt begin to be Executor, and that either certainly, or upon ſome Contingency. Went, 
Ott. Ex. 10. t : | 


13. A Man may make A. Executor touching Goods in D. and B. Exe- See D. 4. 

cutor touching Goods in 8. Fin. Law, 8vo. 169. 3 2 8. and 
| OY 550 7 itherbert 

J. accordingly, but Englefield J. contra. 


14. One may appoint the Executor of A. to be his Executor, and then 
- he dies betore A. dies, he is Inteſtate until A. dies. Went. Oft. 
30: SO „ 
15. Executor may be made conditionally, and the Condition may be 
either precedent or ſubſequent. Went. Oft. Ex. 11. . 
16. A Man may make ſevera! Executors, one guoad Things Real, 
the other quoad Things Perſonal, and may divide the Authority, 
yet quoad Creditors they are all Executors, and as one Executor, 
and may be ſued as one Executor. Gro. Car, 293. pl. 3. Hill. 8 Car, 
B. R. Roſe v. Bartler. J 


(T) 


[1 


TT 


Executors. 


(T) What Perſons may have Executots or Admi- 


niſtrators. 


I. TD: 14 El. 309 76. no Adininiſfration committed of a Man 
L /* becauſe he was Attaint. Hs 

As of Obli- 2. Feme with Conſent of her Baron, may make Erecutor ofthings 

ganon mace Which the Baron ſhall not have by her Oeath. 18 E. 4. 11. b. 


to her dur- | 
ing the Coverture and of Paraphonalla, viz. her Apparel. Br. Teſtament, pl. 13. cites S. C. per 
Vaviſor. | | | : | | 


' AMorck 3. An Abbot cannot make Executors. 18 E. 4. 16. 


profeiled 


cannot make Executors ; becauſe he is a dead Perſon in Law. Per Babington Ch. J. Br. Teſtament, 


pl. 9. cites 4 H. 6. 31. But Crooke ſays Quære if a Monk be made Executor, whether he may not 
make a Tettament for the Advantage of the firſt Teſtator, fo as ſome Perſons be Authorized to ſuc 


tor the firſt Teſtators Debts. 


Br. Execu- 4. A Feme may make an Executor wich the Aſſent of her Baron, 
tor, pl. 131. 4 I), 6. 31. b. 5 
refers lo the | | | | | 

S. C.--—— Br, Teſtament, pl. 9. cites S. C. but See pl. 2. and the Notes there. Fitzh. Execu- 
tor, pl. 5. Cites 8. C. : | | . 


Debt by W. 5. A Feme Covert may make an Executor of Goods, which the 


N. Executor 7 * ; by w_ . ” | 
"+ che Te. has. as Executrix without his Aſſent if he will agree to it afterwards, 


tament ot 4 I), 0. 31. b. adjudged. | J 

A. his Feme . Blit a Feme Covert cannot make an Executor without the 
Execuror Aſſent of the Baron. 4 Rep. 51. b. Ognell's Caſe. 4 D. 6. 31. b. 
ot he Te”. -apmittey. 5 | 


tament of 


'H. B. againſt the Defendant of 20 1. upon Obligation of the firſt Teſtator H. B. Rolf ſaid a Feme 


Covert cannot make a Teſtament. Bur per Babingron Ch. J. a Feme Covert * by Licence of her 
Baron may make Executors, ſo that if the Baron agrees to the Teftamenit this is good enough; 
and the Uſer ot this Action is a good Agreement of the Baron by Matter of Record; For a Feme 
Covert may have Advantage of Things; As if a Man binds himſelt by Obligation to a Feme Covert, 
the Obligation is good, But Martin J. held ſtrongly againſt it. But notwithſtanding this, the De- 
fendant was awarded to anſwer over; Quod Nota. And Brook ſays it ſeems to him that it is good 
reaſon that ſhe ſhall make a Teſtament as here, becauſe ſhe was Executrix of another, and none can 
have Action due to the firſt Teſtator, if ſhe ſhould not make a Teſtament. Br. Teſtament, pl. 9. 


cites 4 H. 6. 31. | 


3 | | WT | 
* 8. P. by which the Aſſent was traverſed. Br Teſtament, pl. 21. cites 5 E. 2. 26 E. z. and 


Fitth. Devile; 24 and Vet. Nat. Br. And alſo if Executor of the Feme after her Death proves 


the Teſtament with the Aſſent and will of her Baron, this is good. Ibid. — But it was ſaid for 


Law 34 H. 8. that it the Baron after the Death of his Wife commands the Probation of the Teſta- 


ment, this is not good, and the Teſtament ſhall never take effect, and fo it was put in Ure the ſame 
Year at St. Albans. Br. Deviſe, pl. 34. cites 8. C.——lbid. pl 11. cites 12 H. 7. 22, 25, 24 


S. P. by Keble, quod Fineux Ch. J. conceſſit. 


* 


n Who may be Executor. 


Went. Of. J. A Mayor and Commonalty may be Executors. 12 E. 4. 9. 


Ex. doubts b. anmitted, | 


this Point 


as 535 compound, or conſiſting of divers Perſons. Firſt, Becauſe they cannot be Feof- 
fees in Truſt to the Uſe of others. 2dly, They are a Body framed for a ſpecial Purpoſe. 34ly 
They cannot come to prove a Will, or at lcaft to take an Oath as others do. 4 | 


2.A 


_» ff © *Þy 
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Executors. 141 
g. A Fryer proſeſod may be Executor with his Prior. ) h. 4. a Man muy 
2. b. 2 


wich ſtanding his Profeſſion ; For this is a Thing Spiritual, as it was agreed there Bur the Executor 


of himſelf and his Sovereign, as it is ſaid elſewhere. Br. Nonability, pl. 2. cites 3 H. 6. 


J D. 6. 24. b. 18 I), 6. + | profeſꝭ' 
| | : may be Exe. 
cntor and may ſue Debtor if his Soyereign joins with him, but not otherwiſe. Br. e 5 
68. cites 19 H. 6. 25, —— Ibid. pl. 75. 8. P. cites 21 H. 6. 30. Br. Nonability, pl. 18. cites 
| 10. A Villein may be Executor to another. 18 Þ. 6. 4. Went. Off 
62 5 1 a . 
8. P. Co. Litt. S. 191. and Co. Litt. 124. a. S. Þ. — Roll Rep. 147. cites 22 H. 6. 
4 b. 8. P. „ | | | . | 


8 | VVV . | $5 : Lit. 12 8, 
| S. P, —— Roll Rep. 147, cites 14 H. 6. 14. S. P). 
, 12. A Feme may make her Baron Executor of Goods which she may 
the has as Executrix, it he will accept it. 4 DÞ. 6. 31. make her 
| p | | OS | Wy own Baron 
- her Executor, and if ſhe dies he ſhall have Action thereupon. Br, Exeeutor, pl. 98. cites 
39 H. 6. 27.— S. P. For otherwiſe none may have 8 an Obligation, Recognizance 
c. which were to a Feme dum ſola fuit, nor of Goods of the Feme carried away before the Co- 
e verture, and theſe the Baron may demand as Executor, but not as Baron, and theſe ſhall go as to the 
5 Executors, and not as to his oun Uſe; Per Priſot and Chocke; and therefore by them Action 
x well lies for the Baron as N N of his Feme by her Teſtament. Br. Teſtament, pl. 10. cites 
5 39 H. 6. 23. Note per Keble, That a Feme Covert who was Executor to another Man before. 
he may make Teſtament and make her Baron, or another her Executor to recover the Debts of the firſt 
b. FTeſtator, or her own Debts due to her before the Coverture ; which Fineux Ch. J. agreed, and 
that ſhe may do ir without the Aſſent of her Baron, and likewiſe of Things whereof ſhe had not the 


ought to be by Aſſent of his Sovereign as it ſeems; For he cannot wiaintain Action but in the Name 


23. 


9. A Monk may be Executor without Aſſent of his Sovercign. a xj. 


I. And the Lord cannot take the Goods from him; for x. 8 14 


| Pofleffion ; but of Things in Poſſeſſion ſhe cannot make Teſtament without Aſſent of her Baron. 
me And it the Baron prove the Teſtament this is 4 good Proof of his Aſſent; quod nota. Br, Teſta- 


er ment, pl. 11, cites 12 H. 7. 22, 23, 24. 

3 13. If a* Monk be made Executor he with his Abbot may bring Action * 8. P. and 

Je- of Debt as Executor; For it is a Thing Spiritual to be Executor. " 2 

* Br. Nonability, pl. 42. cites 7 H. 4 *. | or Acquite | 
Le X | . | „„ tance - 

05 cerning it; and it ſhall be good in Law. Br. Executors, pl. 115. ches 21 E 4. 1% N 

re 14. Raviſhment of Ward by two Executors whereof the one, was a 

for Prior and the other his Confrere, and it was pleaded in Diſability, be- 

2 cauſe he was a Fryer proteſs'd. Per Thirsby he may be Executor 


24 with his Prior, by which &c. Thirn [ruPd the Defendant to] | 


anſwer, quod nota, Br, Nonability, pl. 11. cites J H. 4. 2. 


15. Feme Covert or Monk may bring Action alone without the Baron 


and Sovereign; for it is to anothers Uſe, So of Executor who is out- 
law'd, this is no Diſability as Executor. For [it is] to another's 


If you are indebted to me, and I make your Villein my Executor and 
die, and the Villein brings Action as Executor, he ſhall not be diſ- 


Monk was not deny d. Br. Nonabilite, pl. 38. cites 21 E. 4. 49. 50. 
A DES - 15 BE It 


Uſe. Per Fairfax, quod Huſſey Ch. J. conceſſit; And per Jenney, 


abled by the Villeinage; and this was the Opinion of all the Court. 
But the Caſe ot the Feme Covert was deny'd, but the Cate ot the 


on "y 4 


— 
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142 Executors. 

80 of an. 16. It was adjudged that an Executor outlawed may maintain Action 1 
3 for the Debt of rhe Teſtator. TheloaFs Dig. of Writs, Lib, 1. cap 8 

| Nonability 15. S. 16. Cites 14 5 6. 14. and Hill, 21 H. 6. 30. and Mich 
l/ pl. 1 mn 21 E. 4. 49. accord ing 1 | n 
| | by all Ne Juſtices —— Br. Executor, pl. 95. cites 8. C.——Cro. C. 9, Paſch. 1 Car. C 8 b 
| the S. P. admitted Went. Off. Ex, 106. S. P. —— S, P. Becauſe the Suit is en Auter f 
| Droit, viz in the Right of the Teftator, and not in his own Right. Co. Litr. 128. a. 8. p. 0 

| And alſo becauſe the Perſon, whom he repreſents has the Privilege of the Law; and not ſuing for 

himſelf, where he has ho Advantage of another where that is no ObjeCtion to his Repreſentation, it 
[/ is no Objection but he ſhould be anſwered. Gilb. Hiſt. of C. B. 159. cap. 17. ö 
1. An Infant may be Executor, and may make a Releaſe or Ac 8 

| quitrance concerning it; and it ſhall be good in Law. And the Res. 
| fn is inaſmuch as if they ſhall be Executors, it is reafonable that they t 
may do that which appertains to Executors to do, Br, Executors, pl, | 
115. cites 21 E. & 13. | 4 

8 18. An Action of Debt was brought by an Executor, the Defendant 
| | pleads an Outlaury in the 7 the Executor, and demands Judg- 3 
5 | ment if he ought to anſwer his Writ ; the Plaintiff demurs in Law to 11 
1 5 that Plea; and judgment was given, that the Defendant ſhould anſwer V 
| over. Brownl. 55. Anon. Hill. 36 Eliz. _ „ 8 
4 19. If the next of Kin are attainted of Treaſon and Felony, or have Y 
* other lawful Difability, Adminiſtration is not to be granted to them, f 
| but to ſuch as are lawtul Friends. 9 Rep. 39. b. Trin. 42 Eliz, in V 
| Henſloe's Caſe. 8 0 
| Papiſt Cen- 20. A Popiſh Recuſant convict is diſabled to be an Executor, Ad: 1 
| | | me _ miniſtrator or Guardian, by the Statute 3 Fac. 1. cap. 15. S. 22. i 
l | | pry But other wiſe he may. Per Holt Ch. J. 12 Mod. 306. Mich. 11 W. 3. | P 
A Feme 21. 3 Fat. 1. cap. J. S. 10. Every married Woman, being a Popiſ 0 
Popiſh Re- Recuſant convitF (her Husband notwithſtanding convicted of Popiſh Rec. WM * 

4 | One On ſancy ) which ſhall not conform berſelf, but ſpall forbear to repair to ſome 
1 : another Church or uſual Place of Common Prayer, and within the Tear receive tha : 
| were made Facrament by the Space of one Tear next before the Death of her Husband, E 
Executors, e een the Profits of two Parts of her Fointure, and two Parts of l 
* e 3 her Dower, and be diſabled to be Executrix or Adminiſftratrix of her Hu|- 6 
| nied her to band, and to have any Part of her Husband's Goods, ; 
= - A ill, Show. 293. Trin. 3 W. & NM. in Caſe of Hill v. Mills. — Comb. 185. S. C. & 8. . 
| | Fes cited td have been ſo held, : | e . | FOE KT; LS 
| ok 22, By Eccleſiaftical Law one under tibe Age of 17. is not admitted t 
1 | to be Executor. 6 Rep. 6). b. per Curiam. Mich. 4 Jac. C. B. in 


55 Sir Moyle Finch's Caſe. e a 

ll S. C.cited 23. Adminiftrator brought Debt on an Obligation, the Defendant 

| | 9 85 _ ” 9 pleaded that the Plaintiff was Alien, born under the Allegiance of P. 
| 1 8 King of Spain, Enemies to the Queen; Adjudged upon Demurrer that he 
Any Alien ſhould anſwer. Cro. E. 683. pl. 16. Trin. 41 Eliz. C. B. Brocks 
whatſoever v. Philips. V 3 e 
may be Ee. . 1 1 
cutor; Cited by Bridgman Ch. J. Cart. 191. as 11 Jac. Sir Stephen le Sure's Caſe. — And Ibid. 
192. Paſch, 19 Car: 2. in Caſe of Richfield v. Udall. Bridgman held, that an Alien Enemy Exe- 
cutor may bring an Action, and he may not be barred. And Ibid. 193. the ſame was agreed pet 
Cur, —S. C. argued Cart. 48, Trin. 17 Car, 2. C. 3. | | 


NTT GET. US” mn. —I © 


24. An excommunicate Perſon cannot ſue, that is, proceed in Suit 
as Executor till he be abſolved, there being Danger of Excommunics- 
tion to all that converſe with him; bur this makes not a Nullity of 


= 
| 
| 
| 
| 
| 
| 
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FExecutors. - $a 
on his | Executorſhip, nor overthrows the Suit, bur ſtays i only from 3 — 
ap Wl cecding until! Abfolution. Went. Off. Ex. 1. y from pro- 
ich 25. Whether Corporations compound, or conſiſting of divers perſons, 


may be made Executors or not, I doubt, Firſt, becauſe they cannoc 
be Feoffees in Truſt to others Uſe; 2dly, They are 4 Body — 


45 for a Special Purpoſe. Thirdly, They cannor come to prove a Will, 
8. b. or at leaſt to take an Oath as others do. Went. Off. Ex. 15. e 
for 26. An Alien born may be Adminiſtrator and have Adminiſtration of S. C. cited 


it WW Leaſes as well as other Perſonal Things, becaufe he has them en per Hale Chi 
Auter Droit, and not to his own Uſe; Reſolv'd per tor. Cur. Cro. C. J. Vent. 
A, 8.9. Paſch. 1 Car. C. B. Caroon's Caſe. „ ** 
23. Portion to be laid out in Land to the Uſe of the Wife and Iffue, 


hey the Remainder over, Wiſe dies before the Purchaſe, and the Iſſue dies 
pl leaving Executor the Money decreed to the Executor, Chan. Rep. 30. 

'W a Car. 1. Ferrers v. Ferrers. 7 
ant 25. The Bill ſuggeſted, that the Defendant did endeavour to- ſer up 
do- a Will, pretended to be made by one that died in the great Sicknets 
I” in London, and that the Detendant was Executor ot it; Whereas there 
ver was no ſuch real Vill, but obtained auduſ, and that was conteſted in the 


Spiritual Court; yet the Defendant in the Interim being inſolvent, endea- 
aye voured to get in the Debts due to the Eſtate. The Detendant demurred, 
em. for that the Bill contained no Equity, and the Suggeſtion of Inſol- 
f vency might be made againſt every Executor. But the Demurrer was 
over-ruled ; and upon Motion it was ordered, That the Debtors to the 
Ad; Defendant's Ejtate jhoald forbear to pay any Money till the Matter ſettled 
in the Spiritual Court, Chancery Cafes 75, Paſch. 18 Car. 2. Small- 
piece v. Anguith _ Ro 1 . 
29. Outlawry is no Bar to the Suit of an Executor in Chancery, be- 
1 cauſe he ſues en Auter Proit; Per Ld. Keeper North. Vern. 184. pl. 
: 183. Trin. 1683. Killigrew v. Killigrew. 3 
; 30. The Ordinary cannot refuſe Probate to an Executor becauſe a Comb. 193. 
hy Bankrupt, as Incapax &c. becauſe the Teſtator bas thought him a S. C. held 
proper Perſon to be intruſted with his Affairs; neither can the Ordina- 2 


1d, ; in | kinn. 
ry inſiſt upon Security, and a Mandamus lies to make Probate. 1 Salk. 20% Miles 
5 | 16. pl. 1. Mich. 3 W. & M. in B. R. Hills v. Mills. on * 
| | held accord- 


ingly, where he became a Bankrupt after his being made Executor 12 Mod. 9 S. C. accord- 
ingly.—— Nor can the Ordinary in ſuch Caſe commit Adminiſtratioti to ahy one. 1 Salk. 299 pl. 
. 11 Mich. 10 W. "Wes King v. Raynes.——3 Salk. 162. pl. 8. S. C. Carth. 457. S. C held 
* accordingly ; but Ibid. 458. adds, That thoſe concern d for the Infants Legatces exhibited a Bill in 

| Canc. againſt W. the Executor, and the Court enjoined him from intermeddling with the Aſſets, any 
ed turther than to ſatisfy the Legacy given to himſelf ; for in Equity he is but à Truſtee for the In- 


; fans; and where a Truftee is inſolvent; the Court of Chancery will compel hini to gi 75 

G before he ſhall enter upon the Truſt. a * 8 W TR _ 5 
P. 31. An Action upon the Caſe was brought by an Executor for Work 

he done &c. by his Teſtator an Alien, if the Action attached in him be- 

ks tore the breaking out of any War between the two Nations, and fo he 


died before he became an Alien Enemy, he might have an Executor, 
| and the Action though brought by his Son who is Executor, though 
4 an Alien en Auter Droit, (hall be maintained. Skin. 390. pl. 18. 
er Mich. 5 W. & M. in B. R. Villa v. Dimock 1 
32. Marriage by a mere Layman, and Cohabitation will not intitle 
the Man to Adminiſtration to the Woman. 1 Salk. 119. pl. 14. 4 Julii 


it 9 Ann. at the Court of Delegates in Serjeant's-Inn, Fleer-ftreer, 
of Haydon v. Gould, | 


8 | TX 33. But 


144 


36. Mich. 


de Jerny the Cheſt, and the Heir the Charter. 18 E. 4.3. 
Mall have a Cheſt of Charters of his Anceſtor, for the Cheſt is of the nature of the Charters, but 


- Billing, Choke and Littleton contra, for the Executors ſhall have them. Br. Charters de terre, pl. 
66, cites 8. C. and M. 43 E. 3.24 33 | | | | 


Executors. 


24. But iſ an Executor become Non Compos, they may; becauſe it is 
. 1 natural Diſability. 1 Salk, 299. pl. 11. Mich. 10 W. 3. The 
Caſe of Hills King v. Raynes, | | 

v. Mills ds : | 3 1 5 | | 
ſeem'd to be agreed. Where there is a natural Diſability, there is a Neceſſity of doing it, but 
it muſt be ad Uſum & Commodum of the Executor, ſo the granting of Adminiſtration becaule of the 


S. P. 1 Salk. 


| Executors being a Bankrupt is a Nullity, & ipſo facto void. 12 Mod. 9. Mich. 3 W. & M. Hill 


v. Mills. 


25. Popiſh Recuſant convict made his Wife a Popiſh Recuſant his 
Executrix, and the Spiritual Court would ſufter her to prove che Will, 
But a Prohibition was granted upon Stat, Eliz. cap. 4. S. 22. 
[3 Jac. cap. 5.] For ſhe is diſabled by the general Clauſe, and not ena- 
bled by the Proviſo. 6 Mod. 239. Mich. 3 Ann. B. R. Ride v. Ride. 


* a o . * 
n ——_— 2 * 3 1 
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() | What Things Executor ſhall have, and not 
„ the Heir. 5 


[Things touching the Realty.] 


The Res- 1. JF a Devile be of Land to one and his Heirs of his Body for 


— 7 Soo Years, this a Leale for Bears, and therefore the Execu: 


cannot be 


Aa fem. b. 1 


2. All Leaſes for Rears the Executor ſhall have. 3 
3. The Execntors ſhall not have the Deeds which concern the 
IIhgnheritance, but the Meir. | | 

By Brlan 4. And if the Charters are in a Cheſt, the Erecutors ſhall babe 


But he ſhall 5. Ik the Teſtator recovers in detinue for Deeds in a Box, the Exc: 


dane cutor ſhall Have Execution of this and of Damages and Coſts, and 
before tuck: not the Heir. 19 E. 4. 6. b. adjudged. "OY 


time as the | 


Heir has had Scire Facias of the Charters. Br. Executor, pl. 139. Cites 19 E. 4. 5. 6. 


6. But if Teſtator recovers a Deed in ſpecial, the Heir ſhall habe 
Fs ns of it and of Damages if the Deed cannot be had. 19 E. 


Fir. J. If a Cheſt with Charters be incloſed or [“ faſtened up ſealed ur 


Detinue, 


pl. 4e. Cite tel] the Deir ſhall have the Cheſt, but ik it be not + incloſed the 


P22  Exceclitor ſhall have the Cheſt. 41 E. 3. 2. 14 Þ. 4. 30. 
| Br. | | | 5 | 


| Charters de terre, pl. 13. cites 8. C—S, P. Br. Executors, pl. 97. cites 36 H. 6 26, 29 — 


Treſpaſs does not lie of a Cheſt with Evidences by the Heir againſt the Executor of his. Father; 
for they may havethe Cheſt and retain ir, and deliver the Evidences to the Heir, Quere if the 


Cheſt be incloſed. Br. Executor, pl. 145. cites 33 E. 3. 24- 


Jt 


and made him Executor, by which he entered and too the Che 


tator had no more than a, Chattel. D. 5. b. pl. 1. Mich. 26 H. 8. 
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g. Tf a Man delivers a Charter to another, to redeliver to him and Br. Charters 
his Heirs having no Title to the Land, his Heirs ſhall not have this a hep. AH 
Charter but the Executor, becauſe this was but Chattle in him 8 © 
without Land. 9 D. 6. 58. Curia. Fitrh De- 


tinue, pl. 
7 cites S. C. 


9. Ik a Pan be bound to a ſole Corporation and Suecefſor, where 
the Succetlor cannot rake, there the word Succeilor is void, and 
his Executor ſhall have it, 20 E. 4. 2. FG 
10. Exccutors and Adminiſtrators ſhall have a Rent Charge, 
Hillien and Ward of Body which Teſtator had tor Years, as 
aftignees m Law. D. 3 £4 Ba. 140. ). 

11. The Executor ſhall have Reliet due to the Teſtator. D. 3 
(% OO FORO CO II PO ey en} ITINEITO! 

12. If a Man ſeiſed of a Ward dies, his Executors ſhall have Werte Of. 
if, 7. 4. 43. | W 3 „5 Executor, 52. 

13. In Debt it was agreed that where « Man recovers Land by Real « Orig. is 
Add ion or mixt and Damages and dies, the, * Heir ſhall have Execution of Eigne. 
the Land, and the Executer Execution of the Damages. Br. Executors, 
pl. 32. cites 43 E. 3. 2. FV „%%% 

14. In Treſpaſs, it is a good Plea that F. S. was ſeiſed of the Houſe 

t in the 
Declaration. Per Thorp the firft Poſſeſſion of the Goods and Cheſt is in 
the Executor, though Evidences are in the Cheſt, for they cannot know 
what is in it, till it be opened, and if Charters are in the Cheſt the 
Heir way have thereof an Action of Detinue, but not Treſpaſs, quod 
Curia Conceſſit. Br. Treſpaſs, pl. 326. cites 43 E. 3. 494. 

15. K. ſeiſed of Land in Fee made a Leaſe for Years rendering Rent, 
and aſterwards deviſed this Rent to à Stranger and dies. The Stranger 
is ſeiſed of the Rent and dies. It was held clearly that the Executors 
of the Stranger ſhall have this Rent, and not the Heir, becauſe their Teſ- 

16. If a Man be ſciſed of an Advouſon in Groſs, or in Fee appendant E N. B. 33. 
unto a Manor, and the Advotvſon voids, and he dies, his Executor ſhall F) in the 
preſent, and not the Heir, becauſe it was a Chattel veſted and ſevered en 
from the Manor. F. N. B. 33. (Pp). eee 


| 3 2 '!!! 
3. 3. 21 H. 6. 9. 33 H. 6. 33. 9 E 4.39. —— F. N. B. 33. (P) in the new Nom there (g) 
cites 9 H. 6. 33. 4 E. 3. 2. contra, 39 E. 3. 21. contra, ſed 44 E. 3. accordant. | 8 


15. Leſſee for Life of a Manor ſeiſes an Eftray and dies before the 
Year andDay paſſes. Executor of Leſſee thall have it. Mo. 11. pl. 


43. Hill. T 6. Anon. 


18. It Executor lays a Grave-Stone on the Teſtator in the Church, 
and ſets up his Coat Armour, and the Vicar or Parſon removes them, or 
carries them away, an Aion on the Caſe lies for the Executor or the 
Heit ; Per Coke Ch. J. Godb, 200,cites , nn 
19. A Rent for 40 Tears was granted to B. with Clauſe of Diſtreſs, 
that the Grantee and his Heirs might diſtrain for it during the Term. 
It was ruled that the Executor ſhould have the Rent and diſtrain for it, 
and not the Heir. Cro. E. 644. pl. 50. Mich. 30 & 41 Eliz, B. R. 
Darrel v. Wilſon. | | 4 


20. Leaſe to A. and his Heirs and Aſſigns during bis Life and one 


_ Nar after. The Executor ſhall have the ſaid Term after A's 


Death though the Term was not limited to him; Per Man wood. 
2 Le. 6. pl. 7. 16 Eliz. C. B. in Cranmer's Cale, : 


Eg . 


8 


14 6 


— ren cs 
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Bond &c. by Letter ot Attorney to the Vendee, makes the Vendee Ex- 
 ecutor quoad the Bond c. the Vendee by this being made Executor is 


21. Leaſe to A. ſor Life, Remainder for Years to his Heirs ; The Re. 
mainder is in Abeyance till A's Death, and then ir ſhall veſt in the 
Heir as a Purchaſor and as a Chattel, and ſhall go to the Executor of 
the Heir, and the Leſlee for Lite cannot meddle with it, tor it is not 
in him; Per Dyer Ch. J. 3 Le. 23. pl. 49. Hill. 14 Eliz. C. B. in 


Crapmer's Caſe. 


22. If a Term be deviſed to one and the Heirs Males of his Body, his 
Heir ſhall not have it but his Executors, for a Term is no more than 
a Chatrel, nor can it be intailed, and ſuch Deviſee may alien the Term 
it he will, and ſo it was adjudged in Peacock's Caſe, 18 Eliz, 
B. R. and reſolved by Anderſon and Walmſley 31 Eliz. being reter- 
red to them our of Chancery, in Caſe of Higgins v. Mills, 10 Rep, 
$1. a. b. in a Nota of the Reporter, at the End of Lovies's. Caſe. 
23. The ſame Perſon was Heir and Executor, and as Heir and Execu- 
tor brought a Writ of Error on a judgment in a Oaare Impedit, and 
the Judginent was reverſed, but it was not ſaid at whoſe Suit, viz, 
whether as Heir or Executor. Cro, E. 324. pl. 16. Paſch. 36 Eliz, 
B. R. Pipe v. the Queen. . 5 

24. It a Man recovers in Qua. Imp. and dies, the Queſtion is, who 


ſhall have the Preſentation, whether the Heir or the Executor ? Per 


Windhm J. ſed nemo reſpondit. Goldsb. 55. pl 8. Trin. 39 Eliz. 
25. Rent-charge to A. for the Life of B. and halt a Year alter, pay- 
able to A. his Heirs and Executors ; If A. dies, living B. the Heirs of 
A. ſhould have the Rent; But if I grant an Annuity for Life and 20 
Years after, theſe are two ſeveral Grants, and the Executor ſhall have 
it aſter the Deceafe of Tenant for Lite, Brownl 19. Paſch, 17 Jac, 


Mordant v. Watts. 


226. If a Man has a Bond, Statute or Recognizance for Warranty, 


or enjoying of Lands, or treeing or ſaving harmleſs from Incumbrances 


in general or particular, and fells the Land, and beſides aſſigning ſuch 


better 1ecured than by the Aſſignment, becauſe now by being made Ex- 
ecutor none but he can releaſe or take Benefit thereof; But Quere if 
the Veadee, his Exccutors and Affigns, may be made Executors fo as that 
Security ſhall go to them one after another without a renewed making 
of Executors. Went. Off. Ex. 12, 13. I. 
27, Covenant to enjoy Lands of Inheritance free of certain Iucumbrances, 
if broken in Teſtator's Lite the Action ſeems accrued to the Executor, 
becauſe Teſtator was to recover Damages for the Breach, and he being 
to thoſe Damages as Principal, and not as Acceſſary in that Action, 


the Law has caſt that Action upon the Executor. Went Off. Ex. 65, 


2828. Alter Corn reaped, and before the Tithe ſet out, the Inheritor of the 


Tithe dies; It ſeems the Executor, and not the Heir, thall have the 


Title after fot ont. Went. OR EZ. 607 EET ; 
229. If one have a Leaſe for three Lives to him and his Aſſigns, this is 
no Chattle, nor ſhall go to the Executor nor to the Heir, but to him 


who firſt enters and claims it as an Occupant, if no Aſlignment be in 


the Lite of the Leſſee made; Contrarily of a Leaſe for many Years if 


* * g 
* \ 
* 


three, or more or leſs fo long live, this is a Chattle and ſhall go to the 
Executor. Went. Off. Ex. 54, 55. 


30. If a Copy holder makes a Leaſe for a Year, this is a Leaſe by the 
Common Law and not cuſtomary, and thall be accounted Aſſets in the 
Hands of the Executors of the Leſſee. Poph. 188. Mich. 2 Car. B. R. 


Anon. 


31. Grant 


fend 98 rH 


„% reer 


2 V bis 


| 17 Car. 2. B. R. Jemot v. Cooly. 
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1. Grantee of Rent in Fee takes a Leaſe for Years of the Lands, out 
of which &c. and dies, the Execuror ſhall have the Land and the 
Heir cannot have the Rent, per Hutton J. Litt. 59. Mich. 3 Car. 
C. B. in Caſe of Peyto v. Pemberton. | | | 9 

22, 3000 |. was Articled by the Husband after the Death of his 2 Vern. 
Wite (with whom he had 15001. and by whom he had two Daugh- 166 . 
ters) to be ſecured for the two Daughters, by a Purchaſe of Lands or , e 
Leaſes of Lands, and paid to them at their Ages of 21 Years or Mar- Cuthbert. 
nage. The Court was of Opinion that it the Money had been laid S. P. 
out in Lands purſuant to the Articles, and the Children had died be- 


| fore the time of Payment, the Lands would have gone to the Heir, but 
being in Money would go to the Father and his Executors and Admi- 
niſtrators. N. Cl. R. 36. 14 Car. 1, Wentworth v. Young, 


33. Executor of a Morigagee ought to be a Party where the Heir 
ſues to have the Money paid, or the Mortgage torecloſed, Chan. 
Caſes 51. Paſch. 16 Car. 2. Freak v. Hearley. COR "ſes 

34. The Heir of the Mortgagee exhibited a Bill to have the Mortgagor 
redeem, or elſe be forecloſed, The Detendant demurred becauſe the Exe- 
cutor who night have Title ro the Money, was not Party; and the 
Demurrer allowed. 2 Freem, 180. pl. 245. 12 May 16 Car. 2. Freake 


v. Horſely. 


35. The Teſtator lent 1400 l. to one P. and took a Mortgage of Lands 
to him and his Heirs in Fee, defeaſanced to pay the ſaid Mortgage Money 
to him his Executors or Aſſigns. This Court declared the Mortgage 
Money belonged to the Executor and not to the Heir, Chan. Rep. 
254. 17 Car. 2, Stanley v. Mandeſley. Ng | 
36. Grant of Rent in Fee, Proviſo that Grantee retain till ſatisfied of Sid. 223, 
the Profits, the Power of Entry is an Inheritance and Deſcends to the 224. pl. 13. 
Heir, but when Entry is made it is but a Chattle Intereſt in the Land, 22 Sc. 
which ſhall go with the Arrears to the Executors, 1 Lev. 171. Trin. g Nia 
5 „ that this was 
3 3 | ! 
of Penalty, ard therefore ſhould go to the Executors as Eſtate till ſuch act be done.— 1 Saund. 112, 
8. C. and Judgment affirmed in the Exchequer Chamber. —Raym. 135. 


37. A. ſeiſed of Land in Fee deviſed that B. whom he made Execu- The Re- 
tor, ſhould take the Rents and Profits o 15 Nears in my to pay his * oa 
Devts, and upon other Truſts and after ſeveral particular Legacies, be- 7 po 
queaths al} the reſidue of his Goods and Chattels to B. per Cur. the Term t men. 
is in the Deviſee and there paſſed an Intereſt, and the Overplus of the I bid. — 
Term belongs to the Executor. Chan, Caſes 98. Hill, 18 & 19 Car, Shan, * 
„% Tr eos - 1 

3 ee eee | zh . wich the 
Judges were clearly of Opinion that the Overplus of the Rents and Profits after Debts and Lega- 
cles paid belonged to B. and that ſuch was the Intent of the Teſtator and diſmiſſed the Plaintiff's 
Bill, who claimed as Heir. | i 15 hol: | 1 © 


38. A. ſeiſed in Fee grants a Leaſe to B. for a Fine of 2501, bo 
Mortgaged back the Leaſe to C. for the 2501. in Truſt for A. this is not 
a Leafe to attend the Inheritance, but ſhall go ro che Adminiſtrator of 
A. and not to the Heir. Ch, R. 281. 19 Car. 2. Lord Gorge v. 
Dillington. | | 5 | RR nr Wenn wt 

39. It rhe Condition of a Mortgage bs to re-enter upon Payment of the 
Money to the Execators or Adminiſtrators, there without doubr che Heir 
!hould not have the Money alter Forfeiture, becauſe the Morrgagee 
looked upon it only as a Chattle; though it the Word Heirs were 
Inſerted in the Condition it would be more a Queſtion ; By Hale Ch. 
B. But he ſaid he took the Law to be the ſame in both Caſes, Hardr. 
8. 2 19 Car. 2. in Scacc. in Caſe ot Pawlett v. the Attorney 

era | . 


R 


40. It .,* 


7 | 


148 Executors. 
1 "OO 40. It a Teſtator 44 viſes, all his Mortgages to the Fxecutors, the Exe. 
ep. 126. 


1570 cutors ſhall have the Money due upon them and not tne Heir though 
8. C. c. lorteited in Fee, 3 Chan, Rep, 20. 1667. Owen v. White. 


creed ac- 
cordipgly. 


Cha. Caſes 41. By the Common Law if the Condition or the Defeartance of a 
41 C Mortgage of Inheritance be ſo penned, that no mention is mate either 


in totidem Heirs or Executors to whom the Money fhould be paid, in that Caſe the 
verbis Money ought to go to the Executors in regard the Money came fir} 
Equ. Abr. out of the Perſonal Eſtate, and therefore naturally returns thither 4. 
$50 557 p. gain; but it the Defeazance appoints the Money to be paid either 0 
Cites 1 Chan, he Heirs or Exc cutors, there by the Common Law, if the Mortgagor 
Caſes 283. pay the Money preciſely at the Day, he may elect to pay either to the 
2 Chan. err or Executor. But where the preciſe Day is paſt, and the Mort. 
Caſes 59. gage torteired, all Election is gone, for in Law there is no Redemp- 
8 ry tion; then when the Caſe is reduced to an Equity of Redemption, that 
351. 1 Redemption is not to be upon Payment to the Heir or Executor of the 
Chan, Rep. Mortgagee at the Election of the Martgagor, for it were againſt E. 
163.1 Chan. Guiry to revive the Election for then the Mortgagor might defer the 


—9 17 han. Payment as long as he pleaſed, and at laſt force a Compoinion by Pay. 


Caſes 88. ment ot the Money to that hand which will uſe him beſt much leſs 


1 Vers, 190. Can the Court elect or direct a Payment were they pleaſe, for a Power 
41 10 Arbitrary might be attended with many Inconveniences ; there ought 
2 Freem. th U Rul heſe Caſt K 
Kep. 12, pl. therefore to be a certain Rule in theſe Caſe and a better cannot be 
1t. Mich, Choſen then to come as near the Rule and Reaſon of the Common Law 
17½% Ld, as may be; now the Law always gives the Money to the Executor 
C Finch where no Perſon is named. And where the Election to pay either Heir 


declared |; - — ö o . * . 4 A 
tha when OT Executor is gone and forfeited in Law, it is all one in Equity, as 


upon a Mort. if neither Heir nor Executor were named, and then Equity ought to 
gage Money follow the Law, and give it to the Executor. For in natural Juſtice and 
is made Equity, the principal Right to the Mortgagee is to the Money, and 
pay able o his Right to the Land is only a Security tor the Money; wherefore 


ng Fav when the Security* deſcends to the Heir of the Mortgagee attended 


tor, there with an Equity of Redemption, as ſoon as the Mortgagor pays the 
before the Money the Land belongs to him, and only the Money to the Mort- 


_—_— gagee which is merely Perſonal, and fo accrues to the Executor orAdmi. 
he 


Payment Dittrator of the Morrgagee ; and tor this Reaſon a Mortgage of Inhe- 


the Mor- heritance to a Citizen ot London hath been held to be part of his Per- 
pagor has fonal Eſtate, and divided according to the Cuſtom ; and though it may 
Election to ſeem hard that the Heir thould be decreed to make a Reconveyance 


OR without having the Money which comes in lieu of the Land, it will 


pleaſes, but not ſeem ſo to them who conlider that the Land was no more than a Se- 


that alter curity, and that after Payment ot the Money the Law keeps a Truit 


| the Day of for the Morrgagor which the Heir of the Mortgagee is bound ro exe- 
n cute. And his Lordſhip declared that the Rigat to a Sum ol Money, 


over and 


the Mort- Which is a perſonal Duty, ought always to be certain, and not to be 
gage forfeit- variable upon Circumſtances; whereſotre his Lordſhip did not think it 
ed by Law, material that the Adminiſtrator in this Cafe had Aſſets Without this 


2 Money; tor Aſſets or not Aſſets is not the meaſure ot Juſtice to Exe- 


125 give 3 cutors or Admiriſtrators but ſerves only as a pretence ro favour the 


ortgapor Heir, who either ought to have the Money it there be no Aflers, or 


Relief ſo not to have it it there be Aſſets. And tor the ſame Reaſon his Lord- 


THT 1 thip did not think it material, that there wanted the Circumitance ot a 
of the Mo- Perſonal Covenant from the Mortgagor to pay the Movey ; tor chough 
ney, he the Caſe of the Adminiſtratrix of the Morrgagee had been ſtronger wich 


ſhall have jr, yet it is ſtrong enough without ir. And his Lordſhip declared 


his and. that he had conſidered the various Precedents in this Caſe Which ha 


5 been urged whereof one did not come to the very Point there being a 
| | great 


xe. 
gh 


. 


. 5 9 — PY 


_ Executors. 149 
[ie Difference between a Mortgage and an abſolute Conveyance, With eise the 

a collateral Agreement to re-convey upon Repayment of the Purchaſe Election 
Money. The other late Precedents, which made for the Heir being ot the 
contrary to the more Ancient Precedents of this Court and to ſome 2 


Modern Precedents alſo, ſeemed to his Lordſhip of no Weight; his the Heir or 


Lordſhip being of Opinion that al! Mortgages ought to be looked upon Executor 
as Part of the Perſonal Eſtate, unleſs the Mortgagee in his Lite Time, but then he 
| or by bis Will do otherwiſe declare or diſpoſe of the ſame ; and there- 


all be 
forced to 


upon his Lordſhip decreed accordingly. 2 Freem. Rep. 143, 144, 145. 9» ; 
1.183. 10 July 27 Car. 2. Thornborough v. Baker. e SG” 
| becauſe ir 


came out of the Perſonal Eſtate of the Teſtator and thither it ſhall return; But if in the Mortgage 
neither Heir or Executor is mentioned then after the Death of the Mortgagee the Law determines 
it to be paid to the Executor. And the Money was decreed to the Executor, ——Tbid. 20. pl. 12. 
Trin. 19/7 8 P. held by Firzh. C accordingly upon a Demutrer, and cites Littleton's Reaſon. 
1 Inſt. 209. b. becauſe the Money went out of the Mortgagee's Perſonal Eſtate and thither it ſhall 
return. And his Lordſhip took this further Rule that if the Money be limited to be paid to the 
Mortgages, his Heirs or Executors at ſuch a Day, there if the Mortgagor dies before the Day the 
Party has his Election, if he pays it at the Day; But if he does not pay it at the Day, then it is 
expreſsly limited to No-body, and this Court gives it Couſtantly upon that reaſon to the Executors, 


| Rightſon v. Overton. 


42. Executot of Iſie in Tail of a Term, ſhall have the Term and Limitation 
not the Remainder-man. 2 Chan. Caſes 210. Mich. 2) Car. 2. War- — E 3 
man v. Seaman. 1 | "if." GAL > 

| | | | mh 2 void and 
ſhall go to the Executors, Ch. R. 11. in Caſe of Lydda v. Vanlore.—— Ir being a Limitatio 
way of Eſtate and Intereſt, and not by way of Truit. Ibid —— Though a long Leaſe be aſſigned 
in Truſt for J. S. and his Heirs, yet it ſhall go to his Executors, Agreed. 3 Ch. R. 562.——N. 
Ch, R. 133. | | | : | . 


43. Where upon a Mortgage Payment is made to be to the Heirs Exe- 2 Chan. 
cutors c. If the Money had been paid at the Day of Payment to the 3 
Hur, there it was well to the Heir. Bur if it were not paid at the Purer v. 
Day then it ſhould return to the Perſonal Eſtate whence it came, and Crane, 
all Mortgages pertain to the Perſonal Eſtate though made in Fee, 2 Contra. 
Chan. Caſes 221. Mich, 28 Car. 2. Noy v. Ellis. 4 | | 

44. Lands ſettled in Fee on Truft to ſell ſo mach as Truſtees ſhould 
think ft, for payment of Debts and Legacies, and the Surplus to his 
Daughter B. and her Executors. Quere it, It the Truſtees can fell more 


than is ſufficient ? 2dly, The Daughter being dead without Iſſue, 


whether the Lands belong to her Adminiſtrator or Heir? See Chan. 

Caſes 280. Trin. 28 Car. 2. the Arguments in the Caſe of Popham v. 

mr Joha Hobert. oe 1 | © 2 5 
| 45. Though the Morigagors would not Redeem, yet the Land was Fin. R. 30s: 
Decreed to the Executors againſt the Heir. Vera. 413. in pl. 389. e * © - 
cited as the Caſe of Noy v. Ellis 2m _ 3 

| 3 not appear 


| | but ir does 
there that Mortgagor refuſed to Redeem, but that it was forfeited and enjoyed by Mortgagee, yet 
Decreed to be Perenal Eſtate and to go to the Adminiſtrator. ————2 Ch. Cafes 220. Mich, 28 Car. 
2. 8. C. decreed accordingly, notwithſtanding the following Objections, viz. iſt, That the Con- 
dition was to pay to the Heirs, 8. P. tho there were no Debts. Arg. 2 Vern. 193. citeg 
it as the Caſe of Wood and Thornborough v. Noſworthy. _ 558 . 


46. Articles were for a Purchaſe, and 6001. paid, but Intereſt was paid 
for it by the Seller till the Conveyance executed; and the Purchaſor 

paid Rent for the Premiſſes. Contractor dies before the Conveyance 
made; the Executor ſhall have the 6001. as Part of rhe Purchaſor's 
Perſonal, 2 Chan. Rep. 138. 30 Car. 2. Cotton v. Cotton. 
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Executors. 
47. A Rent-Charge in Fee ſubject to a Redemption was deviſed; The 
Mortgage Money is paid; Decreed the Adminiſtrator of Deviſee 1, 
have it, and not the Heir, 2 Chan. Rep. 166. 31 Car. 2. Steyk. 

ley v. Henley, _ 3 
N. B. The 48. A. ſeiſed of a paternal Eſtate in A. B. and C. and of mortgary 
Deviſe of Lands in C. D. and E. deviſes all his Lands in A. B. and C. or e/ſewher 
all his ber- ait hin the Domi nions & c. Then he deviſes all his Perſonal Eſtate &. 
_ The Money due on the mortgaged Lands ſhall go to the Adminiſtrator, 
ark void, though the Deviſe was to J. S. of all his Lands as above. 2 Chancery 


becauſe it Caſes, 5 1. Paſch. 33 Car. 2. Winne v. Littleton. 
was to his 


150 


een — 


Executor, and he named none, and N. B. The mortgaged Lands were in the Teſtator's Poſſeſſion, 


But by Tre- 49. Heir of a Mortgagee decreed to convey the Land to Adminiſtre 


vor, Com- 


een tor of Morigagee, though the Mortgage was forfeited, and the Heir wa 
miſſioner, | _— FI) X 
If the Mort. in by Deſcent, and no want of Atlets. Chan, Caſes 50. Hill. 33 Car, z, 


| $28ce had Ellis V. Gnavas, 


een in P 


ſeſſion and died ſo, he would not have taken the Mortgage from che Heir, there being no Defett of 


Aﬀers. Ch. Prec 11. pl. 9. Trin. 1690. Fisk v. Fisk. 

But it the Heir will pay the Mortgage-Money and Intereſt to the Executor of Mortgagee, he may 
have the Beflefit of Forecloſure to himſelt. 2 Vern. Rep. 659. Clerkſon v. Boyer. Chan. Caſes 
161. Tilly v. Egerton. Contra, — 3 Ch. Rep. 63. S. C. — S. P. 2 Vern. 67. cites it decreedin 


Caſe of Gobe v. E. of Carliſl:. 


Ver 21% 30 Where Lands are mortgaged for Payment of Money, though the 


Canning v. Mortgage be in Fee-Simple, and though the Money be made Payable to 


Nicks. 3 and his Heirs, yet the Money is always accounted Part of 


2 Ch. Caſes the Per 


185. S. C onal Eſtate, and ſhall go to Executors or Adminiſtrators when 


ch Cafes ever redeemed, and not to the Heir. 2 Chan. Caſes 52. Paſch. 33 Car. 2. 
283. Thotn- Wynn v. Littleton. bs 


borough v. 


Baker. S. P. but there the Difference is taken between a Mortgage and an abſolute Conveyance 


with collateral Agreement to Reconvey —— S. P. Fin. Rep. 30 5. Trin. 29 Car. 2. * Be- 


pos Ibid. 318, Gardner v. Hatton, S. P. —— And though the Lands deſcended to the Heir at 


Law, and the Money paid to him 10 Years ſince, yet upon a Bill by the Executor of the Mortgage 
| the Money was decreed to the Executor, but without Intereſt. 2 Vent. 348. Trin. 32 Car, 2. Tor- 


ner's Caſe. | 


3G Where a Mortgagee dies and makes no Deviſe of the Lands he 
has in Mortgage they thall go to the Executor; Per Finch, C. Vern. 
4. Paſch. 33 Car. 2. Winn v. Littleton. woo 7 


| Vern. Rep. 32. Morigagee in Fee of Copybold after Failure of Payment was adnit- 
| kg 8 C. ted Tenant and died ſeiſed, and her Heir was admitted and died ſeiſeu; 


but no De. Decreed that the next Heir of the Mortgagee (there being no Debts 


cree.—8. C. 


plied An, owing) ſhould have the mortgaged Premifles, and not the Adminiſtra- 


Vern q12.— tor of the Mortgagee. 2 Chan, Rep. 242. 34 Car. 2. Turner . 


Contra, Crane. 
though two 


Deſcents were caft, and more due than the Value of the Eſtate, and the Mortgagor by his Anſwer 
refuſed to redeem, and ſubmitted to be forecloſed. Decreed and affirmed on Appeal, that it ſhall go 


to the Executor, there being no Forecloſure nor Releaſe of the Redemption, 2 Vern. 36½ pl. 329. 
Mich. 1699. Tabor v. Grover. — 2 Freem. Rep. 224. pl. 298. S. C. decreed ar the Rolls. 


| Becauſc here 53. Bond given by one Parcener to pay the other his Executors or 


Was no 


1 Adminiſtrators an annual dum during the Life of J. 8. tor Owelty of 


Rent, but Partition ſhall go to the Executors and not to the Heir, Vera. 133. 
only a bare Hill. 1682. Ibett v. Hart. | | | 
Agreement, oo 11 
and ſo had Election either to pay it or forfeit his Bond. Ibid, 


* 
* : 

v * 1 2 — "_ ( . 
* . 


54. Truſtees 


— 


Executors. 5 161 


1 


* 
| 


54. Truſtees purchaſed Lands in Fee-Simple with Infants Money; 2 Vern Rep. 
The Infant dies in his Minority; This ſhall be accounred Part of the 353: tes 


Perſonal Eſtate, and go to his Adminiſtrator, 2 Chan. Rep. 377. cx 
4 Jac. 2. W inchelſea v. Norelifl. # 4 =" 3% 


5 8 Ba dd. cited 
2 Vern. 193 — Per Jeffries C. If the Truſtees had come here and got a Decree for the Purchaſe, 
this Court would have maintained its own Decree. Vern. 436. Winchelſea v Norclift. — 2 Chan. 
Rep. 367. 377. S. C. & S. P decreed accordingly, with the Aſſiſtance of the Judges 2 Freem. Rep. 
95. pl. 105. 8. C. ſays, that as to this Point the Court was doubtful, but ſeem'd to incline that it 
ſhould go to the Heir, and not return to the Perſonal Eſtate, there appearing no Fraud in the 
Truſtees, | | | e | \ | 


55. The Executor of a Mortgagee in Fee ſhall have the Benefit of 
ſuch Mortgage, viz. the Land, and not the Heir, though the Land 
be ps to him. 2 Chan, Cafes, Mich. 2 Jac. 2. Canning v. 
Hicks. „ 
36. The Queſtion was between the Heir and Executor of a Freeman 
of Londen which of them had the Right to a Caroone, viz. the Benefit 
of a Licence trom the Ld, Mayor and Aldermen for the keeping of a 
Cart. Defendant pleaded that the Licence was a Term for Years, and 
a Perſonalty, and therefore belong'd to him as Executor. But the 
Court over-ruled the Plea, and ordered to anſwer the Bill. Mich. 
1688. Per Jetteries C. 2 Vern. 83, Hunt v. Hunt. WT PS 
57. A Mortgage in Fee was forfeited, and afterwards the Mortgagee Ibid. The 
died. Decreed, that if there are not Aſſets ſufficient to pay the Teftator's Reporter 
Debts and Legacies it ſball go to the Executors, but where there is a Per- *9ds, That 


this is now 


| ſonal Eſtate ſufficient tor the Purpoſes atoreſaid, it ſhall go to the Heir. , 
Nell, Ch. Rep. 162. Hill. 1 Will. 3. 1 OS 3 Pn. the conſtant 


| Practice, 
8 N having been 
öften ſo decreed ſince that Time. 


58. Committees of a Lunatick inveſt Part of his Perſonal Eſtate in a 2 Freem. 
Purchaſe of Lands in Fee; it ſhall be deemed as Perſonal Eſtate, and Rep 209. 
decreed an Account, and the Land to be fold, and to be divided as © nr gre 


Perfonal Eſtate among the next of Kin. 2 Vera, 192. Mich. 1690. the Execu- 


tor or Ad 


Awdly v. Audly. miniſtrator 


ſhall have the Benefit of the Purchaſe ws not the Heir, becauſe it ſhall not be in the Power of 
a Guardian or Truſtee to change the Nature of the Eſtate from a Perſonal into a Real Eſtate of In- 


 heritance. — 2 Freem. Rep. 114. pl. 126. Mich. 1690. 8. P. held accordingly. 


59 F. had a Mortgage in Fee which was forfeited, and deviſed all his 
Mortgages to Z, whom he made Executor. T. proves the Will and dies 


 Inteftare, W. R. takes our Adminiſtration de Bonis Non to F. and 
alſo Adminiſtration to T. and brought his Bill againſt the Mortgagor. 


The Heir at Law of F. and T. had bought in the Equity of Re- 


demption. Though there was no Deſect of Aſſets either of F. or T. 


without this Mortgage, yet the Mortgage ſhall go to the Executor; 


But Ld. Commiſſioner Trevor ſaid, that if the Morigag ee had been in 


Poſſeſſion and died ſo, he would not have taken the Mortgage from the 
Heir there being no Defect of Aſſets. Chan. Prec. 11. pl. 9. Trin. 


60. A Copphold is granted to three ſucceſſyvely, but no Cuſtom proved A Copyhald 
that the firſt Taker had the Power to diſpoſe of the hole, nor that the Eire was 
_ firſt Taker paid the Purchaſe-Money. This ſhall not go to the Execu- ranted to 


tor of the firſt Taker, but ſhall go in Succeſſion, 2 Vern. R. 264. Life 6X 
Paſch. 1692. Rundle v. Rundle. | | FR ee: 5 mac 
pee 


teſtate, His Adminiſtrator ſhall have the Eſtate during the Life of B. and C. Vern. 415 pl. 394. 
Mich. 1686. Howe v. Howe, —— 8. P. per Cow per C. Ch. Prec. 473. Paſch. 171). Piggot r. 


Pentice. 
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Executors. 


61. A. has Iſſue two Sons, B. and C. and two Daughters, M. an 

N. and by Will deviſed to M. and N. 550 J. apiece, and ordered that It 
ſhould be laid out in a Purchaſe of Lands by his Executors within a 
Year after his Deceaſe, to the Uſe of M. and N. and the Heirs of their 
to Bodies, and if either die before Marriage, then 150 J. Part of the 
Portion of her ſo dying, or it the 11001. ſhould be laid out in Land, 
then ſo much Land as thould be of the Value of 1501. ſhould go ro ths 
ſurviving Siſter, and the remaining 400 l. or Land of that Value it 
the Purchaſe be made, ſhould go to his two Sons, equally to be divided 
between them and their Heirs. M. died unmarried. N. ſurvived and 
married J. S. The Sons died without Iſſue, and afterwards N. died 


without Iſſue. The Money was not laid out in Land, but the Heir at 
Law claimed the whole 1100 l. as Land, becauſe had it been laid our 


the Land would have deſcended to him, But decreed the 550 J. and 
1501. to the Husband the Adminiſtrator of N. 2 Vern. 284. Hill, 


1692. Abbot v. Lee and Cuthbert. 
2. An Eſtate pur auter Vie though for Lives, whether Free bold or 


Copy hold, or an Office, thall go to the Executors or Adminiſtrators, and it 


bad been ſo 1 as to a Prothonotary's Office, and the Caſes of 


2 Freem: 
Rep. 227. 
pl. 298. ö. C. 
and the 
Maſter of 
the Rolls 
decreed the 
clendant 
the Heir to 


convey. 


Thynne and Brompfield, Clark and Davis, How and How were 
cited, per Cur, 2 Vern. 265. pl. 249. Paſch. 1692. Rundle v. 
Rundle. | 15 
63. Upon an Appeal from the Rolls the Caſe was, that a Mortgage 
was made of a Copyhold Eftate by a Surrender thereof to one M. P. who 
was admitted Tenant, and died in 1690. T. P. her on and Heir and 
Executer entered, and was alſo admitted, and by his Will, but without any 
Surrender to the Uſe of his Will, deviſed to the Plaintiff, who was alſo 
Adminiflrator de Bonis non to M. P. The Defendant was Heir at Lau 
both to M. and T. P. and would have this to be taken as a Real 
Eſtate being ſo long ſince forteited, and to Deſcents caſt, and more due 
than the Value of the Eſtate, and the Mortgagors by Anſwer refuſing t0 
redeem, and ſubmitting to be forecloſed, and the Deviſe of T. P. to the 
Plaintiff void at Law tor want of a Surrender to the Uſe of the Will. 
But decreed at the Rolls to the Plaintiff as Adminiſtrator de Bonis non 
to M. P. and the Decree was affirmed upon the Appeal, there being no 
Forecloſure nor Releaſe of the Equity of Redemption. 2 Vern. 36). 


pl. 329. Mich. 1699. Tabor v. Grover. 


64. Where Lands are deviſed to the Executors to be fold for ſeveral 


Purpoſes, and the Surplus is expreſsly deviſed to them, there can be no re- 
ſulting Truſt for the Benefit of the Heir, Chan. Prec. 94. pl. 83. 
Paſch. 1699. Dormer v. Bertie. | e 9 


65. Morigagor releaſed to the Heir of Mortgapee in Fee, the Mortgage 
being forſelted. The Adminiſtrator ſhall have the Benefit of chat 
Eſtate though there are no Debts; Arg. 2 Vern. R. 193. pl. 175: 
Mich. 1690. in Caſe of Audley v. Audley, . 
606. It a Mortgage be Jon ed, or that the Mortgage be of ſo an- 
cient a Date as in the ordinary Courſe ot the Court it is not redeem- 


able, yet it the Mortgagee be not actually in Poſſeſſion it ſhall be look- 


IId. Reym. 
" Rep. 721. 
8. C. held 


and decreed 


ed upon to be a Perſonal Eſtate; Arg. 2 Vern. R. 193. pl. 175. Mich. 
160 In Caſe of Audley v. — Fg e my PL. 175 

67. A. deviſed his Lands ro Truſtees and their Heirs to divide 1h? 
Profits equally between B. his Wife, and C. his Daughter during the Wife's 
Life, and aiter to the Daughter in Tail, Remainder over. The Daugb- 


accordingly. ter dies. This is a Tenancy in common between Mother and Daugh- 
— Wrms's ter, and during the Mother's Lite the Daughter's Moiety neither de- 


Rep. 34. Pl. 


ſcended or reſulted to the Heir, but was an Intereſt undiſpoſed of, and 
5 
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in the Nature of a Tenancy pur auter Vie, and belonged to the Daugh- 9. 8: C. the 


ter's Adminiſtrator; Per the Juſtices of C. B. and decreed according- nay ue 
Vern. R. 430. Hill. 1701. Philips v. Pailip * Shots than 
ly. 2 Yern. K. 43 70L. ps v. ps. held that 
| | | 8 | B. and C. 
were Tointenants, and that al! ſurvived to B. Upon Appeal Ld, C Sommers held, that B. and C. 
were "Tenants in Common, and that C's Eſtate. determining by her Death, the Remainder-man or Re- 
verſioner had Right to, that Moiety. But Ld. K. Wright, on a Re. hearing, was of Opinion, that 
an Eſtate by Implication did ariſe to B. in C's Molety after C's Death. On a Reference to the 
Court of C. B. they conceived that B. and C. were Tenants in Common, and that C. had an 
Eftare pur auter Vie, which on the Statute of Frauds (which takes away Occupancy) ought to go to 
C's Adminiſtratrix, viz* to B. the Mother, and that C. had not an Eſtate Tail in the Truſt, for 
that Mergers are odious in Equity, and never allowed unleſs for ſpecial Reaſons, | 


68. A. dies Inteſtate leaving a Wife and two Daughters. After his Chan Prec. 
Peceaſe 400 J. is found bid. The Widow laid out this Money in |: N 
Land, and ſetiles it to herſelf for Life, Remainder to her two Daugh- Milward, 
ters in Tail, Remainder to her own right Heirs. .- The Adminiſtrators S. C. decreed 
of the Daughters claimed two thirds as Perſonal Eſtate, and Witneſſes by the Mal- 
proved that the ſame 400 l. was inveſted in this Purchaſe. Maſter of __ x 
the Rolls decreed for the Adminiſtrators againit the Heir at Law of 3 
the Widow, but Wright K. reverſed it, this being within the Rea- reverſed by 
ſon of Kirk v. Webb, lately affirmed in Parliament, that Money had La. K. 

10 Ear Mark and could not be followed when inveſted in a Purchaſe, Wright — 
2 Vern. 440. pl. 404. Mich. 102. Kendar v. Milward. 8814 

69, The Mother as Guardian 40 ber Son receives Rents, and with Kirk v. 
the Money paid off Bond-Debts, but took Aſſignments of the Bonds. Webb. 
The Son died an Infant without Iſſue. The Mother brought her Bill 
againſt the Heir to diſcover Aſſets by Deſcent to ſatisfy the Money 
due by Bond, ſhe claiming the Rents and Profits as Adminiftratratrix 
to her Son. Per Cur. the Guardian is not compellable to apply the Pro- 
fits of the Eſtate deſcended on the Iufant Heir to pay elf the Bond- 

Joe of his Anceſtor. 2 Vera. 606. pl. 544. Hill. 1107. Waters v. 

brall. . TT | NO 

Jo. An Annuity is the only Perſonal Intereſt that can be thought of 
which is deſcendable to the Heir; Arg. 10 Mod. 237. Paſch. 13 Ann. 


| in Caſe of Roper v. Radcliffe. 


11. Deviſe of Lands to an Executor in Truſt, and to the Intent that 
the ſame; or ſo much thereof as ſhould be aſs, ſhall be fold for Pay- 
ment of Debts and Legacies, This is a beneficial Legacy to the Exe- 
cutor, and not a reſulting 'Truſt to the Heir, and parol Evidence be- 
ing admitted. Feb. 15th. 1910. Dockſey v. Dockſex. 
11. A Term conveyed as a Fee by Leaſe and Releate to J. S. and his 
Heirs by the Word Grant &c. though it cannot operate as a Fee to go 
to the Heirs of J. S. yer ſhall go to his Executors and Adminiſtrators ; 


Per Ld. Cowper. Chan. Prec. 480. Hill. 1919. Marſhall v. Frank. | 


J. An Executor has not the ſame Right to the Perſonal Eſtate as Where the 
the Heir at Law has to the Lands, becaule an Executor is no more than Father is 


a Truftee made by the Teſtator, but an Heir is to lit in the Seat of his —_— 1 


Anceſtors; Per Cur. 8 Mod. 126. Faſch 9 Geo. Goodright v. Opie. Son and be 5 


| the Aſſets 
2 to the Son, yet he ſhall have Satisfaction of the Executors ; Per Ld. Cowpek. Gilb. Eau, | 
Rep. 65. 85 | 4 Per | | | INOS. 2255 . 


73. A Queſtion was, Whether Law Manuſcripts are Part of the 
Perſonal Eitate, or ſhall go to the Heir? But the Court decided no- 
thing in this Affair, becauſe all conſented to have them Printed under 
the Direction of the Court, without making any Profit of them. 10 
Mod. 530. Mich. 10 Geo. Atcherley v. Vernon. | 


Re Tok 


\ 
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54. A Granary built ou Pillars in Hampſhire is a Chattle, and goes 
to the Executors, and may be recovered in Trover. This ſhall be un- 


derſtood according to the Cuſtom of the County; Coram Eyre Ch. B. 


Summer Aſſizes, 1724. apud Wincheſter. 


75. One deviſes Lands to Truſtees in Fee in Truſt to apply the Profets 


until Sale for the Benefit of his four Children, and the Survivors, and Sur- 
vivor of them equally ; and on further Truſt, that as ſoon as the Truſ- 
tees ſhall ſee neceſſary, for the Benefit of the Children, they ſhould ſell the 
Premiſſes, and apply the Money for the Beneſit 4 his four Children, equal. 
ly to be paid at 21 or Marriage, A the eldeſt of the four Children at- 
tained 21 and married, and died without Iſſue Inteſtate, leaving a Wife. 
Pecreed, the Land being in all Events devifed to be fold, though the 
Time tor Sale was left to the Executors, was Perſonal Eſtate, and 


A's Widow muſt have a Moiety of A*s Share, and the Profits of the Land 


until Sale mut 380 As the Money ariſiug upon Sale would, 2 W ms's Rep. 
320. pl 92. Hill. 1725. Doughty v. Bull. 


76. Mr. Savil of Midley, in the County of Vork, ſettles Lands of 


40000 J. per Ann. upon his Marriage with Mrs. Banks, upon the firſt and 
every other Son of that Marriage in Tail fucceſſively, as uſual in Marriage 


Settlements, and dies, leaving Iſſue one Son and one Daughter, both In. 


fants, and their Mother their Guardian. The Son about the Age of 
20 Years fell into a Conſumption, and about five Months after was 
ven over by his Phyſicians as paſt Hopes of Recovery, and not 
Fkely to live to the Age of 21 Years, , The Detendant his Mother and 
Cnardian, about two Months before his Death, which happened at his 
Age of 20 Years and 7 Months, gives Order for felling a great Dnantity 
of Timber without her Son's Privity or Conſent, and in that Space did 
tell Timber ro the Value of 5000 J. or 6oo0V. in an improper Safer of 
the Year, and in a waſteful Manner, in order to increaſe her Son's Per- 
ſonal Eftate, which was di vided at his Death between her and her Daugh- 
ter, as next a-kin by the Statute of Diſtribntions. The Bill was 
brought by Plaintiff as next in Remainder againſt the Defendant Mrs. 
Savil and her Daughter, to have an Account and Satisfaction for the Mo- 
ney raifed by the Sale of this Timber upon the Foot of Fraud, that 
the Mother felled this Timber without the Privity and Conſent of 
her Son in Prejudice ro the Rematnderman and his Inherirance. 
King C. was of Opinion there was no Relief in Equity in this Caſe ; 
tor this was a Court of Equity, but not of Honour, that the Infant 
being Tenant in Tail had a Right to the Timber growing upon his 
Inheritance, and when ſevered from the Soil became a Chattle Intereſt 
in him, and conſequently would go to his Repreſentatives, and the 
telling the Trees without his Order or Direction makes no Alteration 
in the Caſe, be it done by a Tort-teafor or Treſpaſſor, or by Tenant 


in Tail himſelf, the Law is the fame. Bill diſmiffed quoad hoc. MS. 


Rep. July 8. 1727. Savil. v. Savil, _ Hh, 3 
55). Petition by Sir R. Raymond Ch. J. and Edward Ventris, Eſq; 


A. u,, Adminiſtrator with the Will annexed of the late Ld. Ch. J. Holt, and 
. 'Truſtees appointed by the Court to execute the Truſts of the Will, 


Fx the Executors and Truſtees appointed by the Will having renounced 
the Truſt, tor the Directions of the Court upon this Caſe, By the 
Decree the Reſidue of the Teſtator's Perſonal Eſtate was to be laid 

out in the Purchaſe of Land, to be ſeitled according to the Directions in 

the Will, and until proper Purchaſes could be made, the Money was to be 

put out in Government or other Securities with the Approbation of the 
laſter, and the Intereft oi the Money was 7o be paid to the Truſtees, to 

be accounted for by them to ſuch Perſons as ſhould ſucceſſively be intitlid to 

the Rents of the Lands when purchaſed according to the Will > 

| 7 9 9 9 | alt 
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part of the Truſt- Money was inveſted in South-Sea Annuities. A. 
on Holt being Tenant for Life (with Remainder to his Brother Mr. 
B Holt) died 24 Fanuary 1728, Lady Jane Holt his Widow 
and Admini ſtratrix claims an Apportionment of the half Year's Dividend 
or Annuity due, and paid at the Lady-Day next after her Hisband's 
Death as Intereſt due to him at the Day of his Death. On the other 
Hand Mr, Rowland Holt, as next in Remainder inſiſts, that in Re- 
| oard his Brother Mr. John Holt the Tenant for Life died betore Lady- 
Pay 1729, when the halt Year's Dividend or Annuity became due and 
payable, chat he as next in Remainder is intitled ro the whole Divi- 
dend, as he would have been to the whole half Year's Rent if the 
Money had been laid out in Land, It was ordered, that the [aid half 
ars Dividend ſbould be upportioned by the Traftees, and that fo much 
| thereof as by Computation was due to Mr, John Holt at the Day of 
his Death ſhould be paid ro Lady Jane his Adminiftratrix, and the Re- 
due to Mr. Rowland Holt the next in Remainder, for that theſe an- 
auities are in the Nature of Intereſt, which though payable but half 
| Yearly, as Intereſt is often reſerved on Mortgages and other Securities, 
yet where Intereſt is given for Lite it is always computed to the Day 
of the Death of the Tenant for Life, or to the Day of paying off the 
Principal. But as to another Claim of Lady Jane Holt as Admi- 
niſtratrix to her Husband, as to the growing Intereſt of 60001, S. S. An- 
naities, which were ſold by the Traſiees 12th Auguff 1127, in order 10 
raiſe Money for a Purchaſe from the Lady-Day next before ſuch Sale, the 
Court was of Opinion that ſhe was nor intitled ro any Allowance tot 
Intereſt of that Sum, though the Truſtees having purchaſed the ſame 
in the Middle of the halt Year when three Months Intereſt had in- 
| curred upon them, and Mr. John Holt had made an Allowance tor ſo 
much Incereſt as was incurred at the Time of the Purchaſe out of his 
Eſtate for Life, and the Sums ſo dedutted by the Truſtees out of the 
next Dividend was added to the principal Truſt-Money, yet the Court 
would not make her any Allowance for the Intereſt incurred from Lady- 
Day 17217, to Auguſt 12 following when the Annuities were ſold, becauſe 
they being ſold to make a Purchaſe of Land, Mr. John Holt the Yenant 
for Life would be intitled to the growing half Tear's Rent at Michaelmas 
in Lien of Intereſt, and ong ht not to have both; Per Jekyll Maſter of 
the Rolls. MS. Rep. Hill. Vac. 3 Geo. 2. at the Rolls, ex parte 
Raymond Ch. J and Mr. Ventris | 5 
| 18. One poſſeſſed of a Term for Years deviſed it to A. for Life, 
Remainder to the Heirs of A. It ſeems that this ſhall, on A's Death, 
7 to his Executor, and not to his Heir. 3 Wms's Rep. 29. Hill. 
Vac. 1729. Davis v. Gibbs. „„ C 
59. An Executor in Traft for an Infant of a Leaſe for 99 Nears deter- 
minable on three Lives, on the Lord's refuſing to renew but for Lives ab- 
ſolutely, complies with the Lord, and ehanges the Years into Lives. On 
the Infants dying under 21 and Inteſtate, this ſhall be a Truſt tor his 
Adminiſtrator, and not tor his Heir. 3 Wms's Rep. 99. Hill. Vac, 
$130. Witter v. Waker, J)) Ei ren 
80. A Deviſe in the following Words, As to my temporal Eflate I . 


— — oe 


bequeath to my Nephew 7. (the Teftator's Heir at Law) gol. then a- . 


ter ſeveral Legacies ſays, and all the reſt and Reſidue of my Eſtate, Goods 
and Chattles whatſoever, I give and bequeath to my loving Wife V C. 
whom I make my fall and ſole Executrix, This is a Deviſe of the Fee- 
imple Eftare of the Teſtator. Caſes in Equ. in Ld. Talbot's Time 
2534. Trin. 1 Geo. 2. Tanner v. Morſe. _ RT rea 
81. The Teſtator T. M. by his laſt Will 72 as follows; Im- 
primis, I deviſe, give and bequearh all and fingular my Meſſuages 
Lands and — Re 9 and e ee — 
nes ot Norfolk, Suitolk and Cambridge, unio my Siſter E. M. and to 


7 


— . K 
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her Heirs and Aſſigns for ever upon Truſt, that the ſame ſpall be ſold ay 
her or them, for the beſt Price that can be gotten for the ſame, as ſoon yi ©? 
conveniently can be after my Deceaſe ; and that out of the Monies arifing i * 
therefrom, all my juſt Debts, of what Kind ſoever, be paid; and aj . 
Payment of my Debts I deviſe, out of the Remainder of Money, the Sum ſo, 
500 J. to my Siſter Mary Bainbrigg, and alſo goo l. to my Sifter Girt, ＋ 
Children that ſhall be living at the Time of my Deceaſe, to be diviqy Le 
equally between them; and alſo 5oo l. ro my Nephew Nicholas Mall. ver 
bar his Heir at Law; and alſo 500 I, to be divided amongſt the Ch ed 
dren of my late RO e Mallabar, which ſhall be living at C 
Deceaſe. Item, after my Debts and Legacies paid as A and ſulau v1 
io the ſame, I give and bequeath all the reſt and Reſidue of my Perſon 
Eſtate unto my Siſter E. M. whom I do hereby conſtitute and appoint ſi chi 
Executrix of this my laſt Will and Teſtament. The Plaintiff's Coun ger 
el inſiſted, that here could be no reſulting Truſt for the Heir; 14 Gn 
Becauſe the Teſtator had given a Legacy of 500 I. to the Heir. adh , 
Becauſe the Teſtator had directed his Real Eſtate to be ſold for Paymen 
of his Debrs and Legacies, and had therefore conſidered it as a Pe- 
ſonal Ettate, and after Payment of his Debts and Legacies, and (ub 
ject to the ſame, had given all the reſt and Reſidue of his Perſoni 
Eſtate to his Executrix the Plaintiff; but if it ſhould be conftruedy 
be a reſulting 'Truſt for the Heir, the Teſtator's Intent would be u- 
terly defeared ; for then the Perſonal Eſtate muſt be applied in Eaſe d 
the Real, and fothe Executrix would have but a troubleſome Af: 
tair, without any Benefit or Confideration, which could never be the 
Teſtator's Intent; and in order to ſhew clearly that was the Teſts 
tor's Intent, it was inſiſted upon giving Parol Evidence. Ld. Chan 
cellor decreed, that upon the Will itſelf, independently of the Px 
rol Evidence, here was no reſulting Truſt for the Heir, and that the 
Executrix ſhould have che whole Retidue, after the Sale of the Eſtate iſ 
both of the Money ariſing by ſuch Sale, and of the Perſonal Eſtate. Ca 


of . 
ſes in Equ, in Ld. Talbot's Time, 59, 80. Paſch. 1735. Mallabary, x 
Mallabat, Bo N by 
me 
. . 
(NX) : What Things they ſhall have as Aſſignee. 10 
V' to1 
V „ 5 n an 
| I. 11 Devilce be of a Legacy to one and his Aſſigns, and Den m 
| 1 ſee dies before Payment, the Adminiſtrator ſhal have it 4 WM 2! 
| Allignee. Pill. 14 Jac. B. N. per Cur. Wo 
See Tit. 2. If the Condition of an Obligation be, that if the Obligu be 
Condition pay 20 l. ta ſuch a Perſon as the Obligee by his laſt Will in Writing R 
MM (H. od ; a ſhall appoint * it to be paid, then the Obligation to be votd ; It the or 
3 News Obligee appoinrs no Perſon tu whom it ſhall be paid, but makes b I 
= 5 SAL lſtwWill,and makes Executors thereby, yet the 20 l. ſhall not be pail 
Fol. 916. to the Executors ; kor here it appears that this was to have ben , 4s 
eee pald to an Aſſignee in Deed to be made by the Obligee by his Ap is 
„ Ver bointment, and not to an Aſſigaee in Law. Mob. 14. per Curia r 
181, Arg. Peaſe againſt Stileman. Fn as | 
| | cites Hob. | | 325 | 
A 9. pl. 19. S. C. in 


— 5 3. If a Man be bound to deliver a true Rentall Ec. to F. N. or h i; 
; Aſſignee at the End of 20 Tears, and he makes an Executor _ - 
| | | 1 Ole 


— — — 


— 
— 


— 
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| lignee he might avoid and waive the Zerm, but here he is in in Privity 


before the End of 20 Vears, there the Obligor is bound to deliver a 
true Rentall to the Executor; for he is Aſſignee in Law; Quod No- 
ta; Per Englefield, Shelley and Willoughby. Br. Deputy, pl. 1. 
cites 27 H. 8. 2. | 


4. A. made a Leaſe to B. for Life by Indenture, in which was a Provi- 


| ſo, that if the Leſſee died. before the End of 60 Years then next enſuing, 
that his Executor ſhould have and enjoy, at in the Right and Title of the 
Leſſee, for Term of ſo many of the Tears as amounted to the whole Num- 
ber of 60, ſo that the Commencement of the ſaid 60 ſhall be accounts 
ed from the Date of the ſaid Indenture. The Leſlee made two Exe- 
cutors and died. One of them entered into the Land. And the Opi- 
nion of the Court was, that no Leaſe for Years was made by this Pro- 
viſo in the Leſſee, nor by Remainder in his: Executor, becauſe no- 
thing of the ſaid Term was limited to the Leſſee for Lite as Remain- 
der to him and his Executors. And. 19. pl. 38. Trin. 3 & 4 P. & M. 
Gravenor v. Parker. | 5 | 


5. A Leaſe for Tears was made thus, viz. This Indenture between T. 


of the one Part, and F. his Wife and their Children lawfully begotten at the 
Aſſignment of the ſaid F. of the other Part. The Queſtion was, if Lucy the 
Daughter which the Husband and Wiſe had ar that Time, was a Party 
to this Indenture, and fo took the Term? Or it another Son of F. whom 
he after wards made Executor, thould have it? Wray J. conceived that 
by thoſe Words, viz. (at the Aſſignment of F.) he had reſerved a Li- 
berty to make his Son a Party, and becauſe he had not aſſigned him, that 
he took nothing. The Opinion of the whole Court was, that te 
| Defendant who claimed by the Executor ſhould have the Term, ana not the 
Plaintiff' who claimed by the Daughter; and Judgment accordingly, 
Le. 64. pl. 158. Trin. 27 Eliz. B. R. Trecarram v. Friendſhip, 


6. One was bound to ſtand to the Award of two Arbitrators, who 


award that the Party (hall pay unto a Stranger, or his Aſſigns, 200 J. be- 

fore ſuch a Day. The Stranger before the Day dies, and B. takes Letters 

| Suva abr yr It was the Opinion of the whole Court, that the 
1 


oney ſhould be paid to the Adminiſtrator, for he is Aſignee ; Aud 


by Gawdy J. if the Word (Aſſignee) had been left out, yer the Pay- 


ment ought to be made to the Adminiſtrator; Quod Coke affirmavit. 


Le. 316. pl. 443. Paſch 30 Eliz. B. R. Anon. 


7. In Trover where the Detendant juſtified, for that one J. W. Noy 45. 


| was ſeiſed in Fee of Land in D. and granted a Rent. Charge during the S. C ad- 
| Life of 14 Wife of A. wvich A. died Inteſtate, and M. was his Adminiſ- judged, — 


tratrix, and the Defendant as Servant took a Diſtreſs in the ſaid Land tra ” 
tor the ſaid Rent by command of M. and impounded them there, & C. ad- 


| and traverſes the Taking in any other Place; it was held ill upon De- judged —— 


murrer; For the Inducement is not ſufficient Cauſe of Juſtification tor Nelv. 9 


taking the Diſtreſs; Becauſe this Rent was determined by the Death; © adjucge | 


| of A, by reaſon there cannot be an Occupant of Rent, and M. is not a. 


ſighee by the taking Adminiſtration. For none can make a Title to 
Reut to have it againſt the Tertenant, unleſs he be Party to the Deed, 


or conveys a ſufficient Title under it; And ſo Judgment was tor the 
Flaintiff. Cro. E. 901. 44 & 45 Eliz. B. R. Salter v. Butler. 


8. An Adminiſtrator cannot take by the Word Migns, as an Aſ- 
ſignee, becauſe he comes in by the Ordinary who is a Stranger, bur it 


is otherwiſe of an Executor, tor he comes in by the Act of the Party; 


and fo a H usband comes in for his Wife. Per three Juſtices. Ow. 125. 


Mich. 41 & 42 Eliz. C. B. in Caſe of Sparke v. Sparke. 


9. Executor ot Leſſee for Years is not in as Aſſignee, and therefore 
in Debt brought againſt him for the Rent, if he pleads that he refuſed 
the Term, Judgment will be againſt him; whereas if he was in as Aſ- 

8 1 | 


of 


n 
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B. R. the next Term, and the Defendant to admit that the Plaintiff was once in Poſſeſſion. 


of ContratF. Lat. 261. Arg. cites Hill. 15 Jac. C. B. Heydon and 
Hudſon, and Paſch. 17) Jac. B. R. Manly v. Moody, that he cannot 
refuſe the Term. | 

10. If A. Covenants to make a Leaſe to F. S. and his Affigns by Chriſt. 
Mas, and J. S. dies before that Time, and before the Leaſe made. 


The Leaſe muſt be made to his Executors, as his Aſſigns repreſenting 


his Perſon. Went. Off. Ex. 100, 
11. Condition to pay Feoffor or his Affignee ; The Payment muſt be 
made to the Executor. Went. Off. Ex. 100. 
12. Leaſe to A. and his Aſſigns during the Life of B. ſhall not go to 
the Executors of A. Went. Off. Ex. 100. 5 | 
Vern.9.pl. 13. Grant of the Cuffody of an Ideot paſſes an Intereſt to the Execu- 
7. Mich. tor ot the Grantee, For the King has the ſame Intereſt in an Ideor 


3 * 0 that he had in his Ward, which always went to the Executor of the 


cellor in- Grantee; but it was otherwiſe of a Lunatick. 3 Mod. 43. Paſch, 


clin'd that 36 Car. 2, B. R. Prodgers v. Frazier. 

it could not | | | 3 3 | ; 

be granted to a Man, his Executors, Adminiſtrators and Aſſigns, and that there was no Precedent of 
any ſuch Grant, and that what never was, never ought to be Ibid. 137. pl. 129. Hill, 1682. 
S. C. Ld K. North refuſed to do any Thing in it till the Yang of the Patent was determined in, 
a Legal Trial, aed therefore directed the Plaintiff to bring his Ejeftment Cuſtodiæ to be tried in 


2 Chan. Caſes 70. S. C. Mich, 33 Car. 2. Ld. Chancellor thought the Cale of an Ideot and a Ward 
are not alike. 1 | 


14 Upon a Fine the Uſe of Lands was limited to A. for 80 Years; 
with a Power to A. and his Aſſigns to make Leaſes 2 three Lives, to 
commence after the Determination of the ſaid Term. A. aſſigns over to B. 
B. died and makes C. his Executor, who affipns over to D. who made tht 

Leaſe jor Life, which was the Eftate in Olielion. And the Guefticn 
was, Whether or no D. was ſuch an Aſſignee of A. as had Power to make 
this Leaſe, or whether it ſhould extend only to the immediate Aſſignees 
of A. And the Doubt in this Cafe was the greater, becauſe here was 
a Deſcent upon an Exccutor, who made the Eſtate over to him who 
made the Leaſe; And the Caſe in Hob. 11. Peaſe vb. Styleman was 
cited, where an Executor or an Adminiftrator in ſome Caſes ſhall not 
be faid to be a ſpecial Aſhgnee. But all the Court ſeemed ro incline 
to the Contrary ; and that D. /all be ſaid an Afignee well enough i) 
this Purpoſe ; and ſo ſhall any Perſon that comes to the Eſtate under ibi 
firſt Leſſee, though there be 20 mean Aſfgnments. And atterwards in 
Michaelmas Term following Jadgment was given accord ingly. 
Freem. Rep. 476, 477. Trin. 1679. pl. 654. How v. Whitebank. 
15. Leflor covenants to bh a new Houſe tor Leſſee and his Aſſigns; 

Executor is Aſſignee. Lat. 261. Hill. 3 Car. Iremonger v. Newlam. 
2 Chan. 16. Where a Perſon intitled to a Share of Inteftate*'s Eſtate dies before 
"7 1 wr Diſtribution, and within the Tear, there is an Intereſt veſted, and his 


Curiam in Share ſpall go to his Executor or Adminiſtrator. Per Cur. Vern. 403. 


1 Trin. 2 Jac. 2. in Caſe of E. of Winchelſea v. Norcliff. | 

1 Salk. 399. 17. Adminifirator of Aſſignee of a Term was ſued as Aſſignee, and 
pl. 13.S. C. not as Adminiftrator of Aſlignee of Leſſee, and held good. Carth, 
pan $19. Paſch. 12 W. 3. B. R. Tilney v. Norris. | 
1 es „ l 

Rep. 353. 8. C. held accordingly. 


18. Defendant did covenant to — the Plaintifl's Teftator aud his 


Aſſigns for eight Tears, and the Queſtion was, Whether the Plaintill 
as Executor was an Aſſignee in Law? For by the Agreement it is not 
fix'd to the Perſon of the Teltator, for if it were the Executor ſhoul! 
have it, and it would be Aſſets in his Hands. See Plowd. 28. b 
288. a, And it was ſaid, That if the Executor did ſet up ſuch a 2 


eres renne 


Ir 


as the Servant was to be employ'd in by the Covenant, it ought not 


but a Bo 
within the Bears, and . dies before that the Poſlibtlity happens, 
| yet his Executor ſhall have it. For thts was a Poſſibilicy fixed in 
{ the Teſfator, and only to be pertected by the Act of God, without 


| SJhreeves v Wrottam. | 


whole Term was in the Wife 


this Caſe Twiſden J. ſaid, that Lampet's Caſe Co. 10. was denied. 


— * * o . 
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to determine by Death of Covenantee, Secus it were hard to transfer 
the Servant to another Service, and fo it was ſaid it would be in Caſe 


| of an Apprentice, and here it being aver'd the Plaintiff uſed the ſame 
| Trade in which the Defendant had covenanted to ſerve, he had Judg- 
ment, 12 Mod. 650. Hill. 13 W. 3. Jackſon v. Bridge. 


* 


6 


(Y) What Things ſhall go to the Executor or 
Adminiſtrator, 


In reſpect of the Limitation.) 


1. If a Wan poſſeſſed of a Leaſe for Years deviſes the Benefit of cio 1. 509i 


it to A. his Wife for ſix Bears; and that . my Son if he pl. 21. 
come home ſhall have the Reſidue ot che Term, and it he do not then - "ie 
come home within ſix Years, then W. my Son ſhall have it until J. 8 G _ 
does come home, ann dies, and after W. dies within the ſix Years, 
and __ does not come within the fix Years. Though this was 


flity to have the Term, fcilicet, J J. does not come 


any Act of the Parties. For this is not like to a Leaſe to be 
named by J. S. For there is not any Perfection before the nam- 
ing. Adjudged upon a Special Verdict, Pich. 16 Jac. B. B. 


2. So if a Termor deviſes his Term to one, and the Heirs Males e, mor for 
of his Body, and that it he dies without Iſſue Male to J. S. and ] S. 40 Years 
dies in the Lite of the firſt Deviſee, yet the JPoſſibſlity that he had deviſed to 
to have the Cerm by the Deviſe ſhall go to his Executor for the n i + 


Cauſe aforelatd, Contra, Trin. 8 Ja. B. N. Rot. 88 
439. Adjudged. Price v. Amore. N Remainder 
| to TC. and © 


the Heirs of his Body. C. died, living B. then B. died. The Court held that the Executor of C. 
could not enter; becauſe C. had only a Poſſibility and no Intereſt. Mo, 831. pl. 1118. Trin. 10 
Jac, B, R. Price v. Almory. Le. 246. pl. 401. Price v. Atmore. S. C. ſtates it that he 
made his Wife Executrix, and deviſed all his Term and Intereſt to her, and that if ſhe died before 
the Term ended it ſhould remain to C. his Son, and the Heirs Male of his Body. C died. The 
Wife entred and claim'd as Legatee, and aſſign'd the Term over. The Executor of C. entred ; 
But agreed that his Entry was not lawful; For C. had only a Poſſibility, but no Intereſt, and the 
Bulſt. 191, S. C. And Ibid. 194. per tot. Cur. the Executor 
of C. ſhould not have this Poſſibility in regard that C. who had the Remainder died before the ſame 
happened, and was attached in him ; and Judgment accordingly. 8. C. cited Cro. J. 510. in 


Caſe of Sheriff v. Wrotham, as . that inch a Poſſibility of a Term ſhall not go to an Exe- 


cutor or Adminiſtrator, but the Court held it not ro be Law, bur conceived the Reſolution in Lam- 


pet's Caſe. 10 Rep. 51, to be good Law in this Point, — Sid. 188. in a Nota at the End of 


the Caſe of Cookes v. Bellamy ſays, that S. C. was cited as adjudged, that by the Death of him in 
Remainder living the Tenant for Life the Remainder is deſtroy 'd, it beiug cont ingent, and that in 


3. If a Man leaſes Land to another for 80 Years if he fo long An Admi- 


live, anD tt he Dies within the Term, that then immediately after ee 
Death the Land ſhall remain to his Executors for 21 Years, und bac a 


after the Lefſee dies Inteſtate, yet his Adminittrator ſhall have the Thing li- 


Term tor 21 Bears, For the Adummtſtrator ts within the , unc 


Term was never in the Inteſtate himſelf to grant or diſpoſe, and there is no Executor to take, and 


- 8. . per 


160 FExecutors. 


— 


: mg 

to an Exe- of the Grant. Tr. 43. El. B. R. between Spark and Spark, 

cutor; As admitted. | 

he ſhall not | 3 N 

enter for a Condition, nor ſhall have Rent nor Benefit of an Exception appointed to an Executor 

Mo. 666. pl. 911. Mich. 44 & 45 Eliz, Sparke v. Sparke, ER. 
In this Caſe the Leſſee made Leaſe for 21 Years and died Inteſtate, and the Adminiſtrator 

brough Debt againſt the Aſſignee of the Term for the Rent, but adjudged that the Action did ng 

lie, becauſe the Executors and Aſſigns are to take by Purchaſe the Term for 21 Years, and the 


no Aſſignee can take. Ibid. — Cro E. $840. S. C. adjrnatur Yelv. 9. S. C. but not ad. 
judged Ow. 125 S. C. adjudged that the Adminiſtrator ſhould hold the Term as a Thing 
velted in the Executor. . 


4. Ik A. Leſſee for Bears of a Smith's Shop aſſigns it to 3 
and covenants with B. not to fell Wheels for Coaches to the preju- 
dice of A. or his Aſſignes, and after A. dies, and Adminiſtration i; 
granted to his Wiie who continues the Trade in the Shop, tif B. after 
ells Wheels for Coaches to the prejudice of the Admunſtratrir he 
breaks his Covenant, for the Adminiſtratrix is an Aſſignee to hay 
BEenetit of this Covenant. Mich. 9 Car. B. B. adjudged upon z 
Demurrer. A v. Hawes, Inttatur Tr. 9 Car. Rot. 1394. 
Sit was agreed that it a Man Leaſes Land for term of Life, the Re. 
mainder over in Tail, the Remainder in Fee lo the Tenant for Life, and rhe 
Tenant for Life did Waſt, and he in Remainder in Tail brought Add ion of 
Walt, and recovered and died without Iſſue before Execution, his Execu- 
tors thall have Execution ot the Damages by reaſon of the Judgment, 
and yer now the Fee is veſted in the firſt Tenant ; For the Damages 
were veſted by the Judgment. Br. Damages, pl. 17). cites 50 E. 3. 3. 
6. Tenant in Dower makes Leaſe for Years reſerving Rent, and takes 
Baron, the Rent was Arrear ; Baron dies; Per tor, Cur. his Executors 
ſhall have the Rent. Mo. J. pl. 25. Mich. 3 E. 6. Anon. 


N r J. M here a Sum of Money is bequeathed to T. F. to be paid when he 
Peggy is at the Age of 21 Tears, and he dies before the time his Executurs ſhall 


Trin. 1 W. Have the Legacy, and hall ſue for it preſently and not expect to the time 
& M. in when the Infant, had he continued alive, ſhould have been 21. And 
B,R—— Dr. Awbrey who came into Court to inform the Juſtices what the 
Poph. 11. Civil Law was, declared it to be ſo. Le. 278. in pl. 376. Hill. 26 


ill, L ay. . - 6 0 4 
Elin 2) Eliz. B. R. in Lady Lodge's Cale, 
Caſe of | 5 N | 
Ward v. Downing. 


8. A.deviſed Lands to his Wife for Lite, then to B. his Son and his 
Heirs when he comes to 24, and if his Wife dies before B, attain 24, then 
J. 8. ſhould have it till the ſaid Age of B. A. died. J. S. died. His Wie 
died. B. was within 24. Per two juſtiees the Executor of J. S. ſhall 

not have the Land till the Age of B. becauſe bur a py#briity which ne- 
ver veſted in J. S. 3 Le. 195. pl. 244. Hill. 29 Eliz. C. B. Anon. 

9. G. deviſed a Houſe to R. and F. for the Term of 21 Years to com- 

mence after the Death of M. and if R. and F. die in her Life-time, or al- 

terwards, and before the Term of 21 Years expired after the Death of M. 

then he deviſed the Reſidue of the ſaid Term to K. in the ſame manner as 
he had deviſed it before to R. and F. and immediately after the Death of 
MH. and the Expiration of the ſaid 21 Years of R. and F. or of K. if he 
ſurvive, that the ſaid Meſſuage ſhould be and remain to M. R. The faid 

Ke. and F. died within the 21 Nears, K. ſurvived, but died, before the 21 

Nears expired, Inteftate ; The Queſtion was, if her Adminiſtrator thall 
have the Relidue of the Term of 21 Years. The Court agreed that 
the Term derermined by her Death, tor the could not have ir during 

the Lives ot R. and J. aud the could not have it for 21 Years abſolute- 


lys 


— 2 . 
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192. pl. 274. Trin. 10 Jac. C. B. in Meads Caſe, per Coke 70 X 
. bis Roll Re 


| Iſue Male, then to be reſerved and put vut for the benefit of ſuch Sons 


Executors. 161 
ly, becauſe it was deviſed to her in the ſame Manner as to R. and J. 
and that was, if they fo long live, and ſo Katherine was to have it If 
ſhe ſhould ſo 1ong live. 2 And. 17. pl, 11. Henning v. Blake. 

10. Adminiſtrator is capable of a Pfbiliy, Adjudged. Mo. 483. 
Mich. 40 & 41 Eliz. in Caſe of Loyd v. Wilkinſon. 

11. A Man ſeiſed of Wood granted 100 Cords of Wood to be taken by 
the Aſſignment of Gramor. By the better Opinion no property was 
veſted in che Grantee before the Aſfignmenr, and if the Grantor dies 


| before Aſſignment the Grant 1s void, and his Execurors if he dies ſhall 


not have it. Goldsb. 184. pl. 123. Hill. 43 Eliz. Anon. 

12. If a Man Covenants ro ſtand ſeiſed to the Uſe of himſelf oor Life, 
the Remainder to the Uſe of his Executors, in that Caſe the Execurory 
hall rake ro the Ule of their Teſtator; But if a Man Covenants apon poolt 
conſideration to ftand ſeiſed to the Uſe of the Executors of a Tha er, 
the word Executors is a word of Purchaſe, and they ſhall take to their 


| own Uſe. 4 Le. 239. pl. 389 The Opinion of Popham, Ch. J. in 


B. R. Mich. 6 Jac. Anon, | 
13. Bond by A. to B,—Condition to pay 161, to ſuch as B. ſboald name Bond to pY 


| by ns Will. B. made a Will and Executors, but named no certain Per- 20 l. to 


jon to take the 10 I. The Executors ſhall not have the 101, Godb. Zhi he 


192. pl. 2174. Trin. 10 Jac, C. B. Meads Caſe, e wo by * 
| : | 8 * 2 {ki : 
B died before his Apprenticeſhip was out, the Executors ſhall not have the Money, 7 + 


the Bond had been to pay 201. after the Expiration of ten Years, Adjudged. Godb. 153. pl. 199. 
Mich, 5 Jac. B. R. An. "IR BIR 53. pl. 299 


14. A. is bopnd to pay 10 J. to the Aigner of B. the Obligee. B's. 
Ares makes Executor and dies; Executor ſhall not have 3 10 I. 


But if A. is bound to pay 10 l. to B. or his Aſſignee there the Execu- 


tor ſhall have it, becauſe it was a Duty in the Obligee himſelf, Godb. 


15. Deviſe of a Term to A. for Life, Remainder to B. and 


Wife if the bave not Iſſue Male, and if it ſhall pheaſe Cad to fend them zn. &.C | 


or 7 
one of them, Teſtator dies; A. enters as Legatee and dies, B. and M. 40 _ 
then not having Iſſue Male but after they have, B. dies. The Iſſue ſhould go 


Male when ever Born ſhall have the Term and adjudged for the Iſſue to hie 


| Male againſt M. the Mother. Mo. 846. pl. 1146, Hill. 13 Jac. Bland- 2 


and if ano- 


ford v. Blandford, 9 
afterwards 


been Born he ſhould deveſt it from the Adminiſtrator, and if more Sons ſhould after be Born they 
ſhould rake jointly with him. F*** | | | 5 


16. If one by Deed or Writing or by Word on his Death Bed or before, 


Lives Grods and dies before Donee takes them, yet he may take them. 


17. Things feræ Nature reduced to Tameneſs or confined, ſo young 
PidgeBns though not Tame being in the Dove Houſe not able to fly, 
reclaimed Hawks becauſe commonly vendible, fo Hounds, Greyhounds. 
Spaniels, Maftiffs, Ferrets, ſhall go to the Executor. Went. Off. 

ecutor, 5%, 58. and ſays that in Replevin the Word Averia may 
be applied to theſe. | „ 9 25 N iv 

18. The Perſonal Eſtate was deviſed to raiſe Money and Purchaſe 
Land for A.— A. dies without Iſſue, the Land not Purchaſed ; Decreed 
the Adminiſtrator of A. ſhall have the Money out of the Hands of the: 
Executor, Ch. Rep. 204. 13 Car. 2. Wood v. Caley, _—_ 


162 


Cited per 
| Vern. 304. His Heirs. C. dies, 
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Executors. 
19. Lands conveyed to Truſtees tor 99 Years to raiſe 10001. a Piece 
to A. B. and C. his Children as ſhould be then unmaraied, or not pro⸗ 
vided for after they 1hall attain 21 Years. A. was 21. and married 
before the Settlement, and had an Allowance during his Life of zol 
per Annum ; A. died; the Father died; the 10001. ſhall go to the 
Deviſee and Executor of A. Ch. Rep. 258. 17 Car. 2. Corbet V. Morris 
20. Deviſe of Money to be paid at a future Day; Deviſee dies befor 
the Day, yet it is payable to the Adminiſtrator, 2 Ch. Rep. 25. 21 
Car. 2. Rowley v. Lancaſter. mp 5 
21. Where the Truſt of a Term is to A. for Life, Remainder tg 
North K. B. for Life, Remainder 7o C. (if be outlive A.) Remainder to D. ay 
leaving A. the Remainder of C. in this Caſe does 
not veſt it in his Executors, but the Remainder to D. was well limit. 
ed. Chan. Caſes 132 Trin. 21 Car. 2. Wocd v. Sanders. 
22. Limitation of a Term in Truft for Heirs Males &c. is void in Law, 


* 4 


and the Benefit of the Truſt belongs to the Executor or Admin iſtrau 
2 Chan. Rep. 58. 22 Car. 2. in the Caſe of Hunt v. Jones. 

23. A Sum of Money was bequeathed to A. 10 * as Teſtator by a 
private Note ſhall 6 warf him with ; no Note was leit. A. thall have 
the Money; tor Teſtator did not intend it to his Executors, but had 

given it trom them. Chan. Caſes 198. Paſch. 23 Car. 2. Martin v. 
Douch and Overton. | 5 
24. Truſt of a Term deviſed to F. S. and then to F. D. to be diſpoſed if 
as the Teſtator ſhowld appoint by his Will or Nritiug. He makes a Writ. 
ing and declares it to himſelf for Life, and after to ſuch Perſons as he 
ſhould by Will or Deed appoint, and for _ of that to his Executors, 
and made no other Will or Deed ; the Executor ſhall have it, 2 Chan, 
Rep. 18. 24 Car. 2. Lewis v. Lewis, LESS ſacl 
23. A Legacy given and to be paid at a certain Time, if it is paid ac- 
cordingly or Security given tor it by the Executor, it ſhall not bs 
ſnbject to any after contingent Clauſe in the ſame Will; Bur if the Con- 
tingency happen within that Period of Time limited for Payment it is 
otherwiſe. Fin. Rep. 26. Mich. 25 Car. 2. Clent v. Bridges. 
286. Lands ſettled in Truſt tor raiſing Portions for Daughters on 
their Marriage with the Conſent of Truſtees, and for their Maintenance 
in the mean Time, but it they marry without fuch Conſent, then to 
remain over to others; It was admitted that it either of them die before 
Marriage, her Portion would go to her Executor or Adminiſtrator ; 
the Daughters were advanced in Tears, the Portions were raiſed, and 
intending not to marry, pray to have their Portions now paid, to 
lay them out in Annuities or their better Support; Decreed accord- 
ingly, they offering to give reaſonable Security to the Truſtees to 
indemnity them againſt any Claim by Virtue of the Condition, and al- 
lowing the Truſtees the Charge of this Suit. Fin. Rep. 62. Hill, 
25 Car. 2. Needham v. Vernon and Booth. £ N 
27. Deviſe of a long Term for Tears to his Wife for Life, Remaindet 
to Truſtees for his Son for Life, Remainder in Truſt for the Heirgof it! 
Body of the Son, Remainder to the Jon's right Heirs, The Wife takes 
the whole Term as Executrix ar firſt, till the agrees to the Deviſe. But 
ſaying ſhe would take the Term according to the Will is a ſufficient 


Atlent, or that the Son was to have it after her, is good Aſſent. 1 Lei, 


25. Paſch. 13 Car. 2 B. R. Garret v. Lyſter. 


2 Vent. 349. 28. 340 J. was deviſed to be drvided among three Daughters, bur if 
S C. decreed any One or two of them ſhould die without leaving a Child, that the 
accordingly ; Daughters ſhould inherit one auothers Goods, Monies, Lands, Chat- 
„ tles. A. marries M. (one of the Daughters) M. dies without Ittue, A, 


cannot be is intitled to the 180], as Adminiſtrator ro his Wiſe. 2 Chan. Rep. 


. * 


entailed. 153. 31 Car. 2. Broadhurit v. Richardſon. 


— ͤ¶—ñ; ñũÜdPn!̃ ! ˙ivO n 


* 


F their reſpective Bodies for ever; Or otherwiſe D. and the Husbands of 


dren dies, after the Portion due, and before the Lands fold ; the Admi- gevifed to 


K. North to the Judges of 8 B. who were divided in Opinion, but made no Certifi-ate thereof, 


Executor s. 163 


29. Adminiſtrater obtains a Decree to redeem a mortgaged Term for 
Years, and before Inrollment of the Decree dies Inteſtate. Though 
the Decree was for the Mortgagee to convey to the Adminiſtrator his 
Executors and Adminiſtrators, yet the lnrollment was denied to his 
Adminiftrator, becauſe the Inteſtate's Title as Adminiſtrator to the 
firſt Inteſtate, the Mortgagor, is gone. 2 Ch. Cafes 2479. Hill. 30 & 31 
Car. 2. Warren v. | | 

30 A. has three Daughters, D. a Widow, B. married to M. and C. 2 vent. 355. 
married to N. he leaves 12001. to purchaſe 60 I. per Ann. within ont S. C. ſays, 
Haar after his Deceaſe, to be ſettled on his ſaid Daughters, and the Heirs that Lat 


„Chancellor 


* 


. and C. ſhall give Bonds to my Executors for doudle the Sum within 18 gov1 wo 


Months after my Deceaſe to ſettle the Share, that each ſhall receive; unto tbe Plaintiff, 
and upon his Child and Children of my ſaid three Daughters A. B. and C. but to 
Part and Part alike. B. died about ſix Months after the Teſtator, _ ws lus 
leaving Iflue a Daughter, who died about four Months after the Mo- tate which 
ther. The Husband of B. took Letters of Adminiſtration to B. and he had like- 
allo to his ſaid Daughter, and brought his Bill for a third Part of D's i inſiſted 


Eftate ; No Lands were purchaſed, nor the 400 I. given to B. Per Ld. 2 5 


Chancellor the Husband has no Right. 2 Chan. Caſes 110. Trin. diſmiſſed. 
34 Car. 2. Collet v. Collet. | 5 But as to 
Rs 400 l. Inte- 


reſt was order'd to be paid for it from the Time of bringing the Bill. 


31. Lands deviſed to be ſold for Payment of Portions, one of the Chil- For Lands 


niſtrator of the Child is intitled to the Money. Vera. 276. pl. 276. be ſold or 
Mich. 1684. Bartholomew v. Meredith. 3 | N 1 
Payment 


of Debts &c. are to be deemed as Money, ſo far as there arę Debts &c. to be paid, and ſo Money de- 
viſed &c. to buy Lands, it is to be deemed as Lands, 9 Mod. 170. Roper v. Radclift. In Dom. 
Proc, — But with reſpe& to the Heir at Law, or Reſiduary Legatees, the Lands ſo given in 
Truſt, vr deviſed for Payment of Debrs or Legacies ſhall be deemed as Land, and may by paying 
the Debts or Legacies pray a Conveyance, Ibid. 171. 855 e 


32. A. having a Sole Child, (4 Son) took a Mortgage in Fee, which in 
Equity is but a Chattle, this was in tbe Name of the Son and another Per- 
ſon, the Jointenant releafes to the Son, but the Equity being in the 
Father, it being the Father's Money, the Mortgage was decreed to go 
to the Father's Adminiſtrators. Arg. 2 Show. 467. pl. 379. Mich. 
36 Car. 2. B. R. cites it as the Caſe of Newton v. Burnell, in 

—_— 5 8 Det, | EY 

33. A. having a Bill remitted for a particular Purpoſe from beyond 
Sea to him, receives Part of the Money, and takes a Note for the 
Remainder payable to himſelf or Bearer on Demand, and falling III 
gives the Note to B. with Orders to receive the Money, and apply it to 
the Uſs it was deſign'd for. A. dies, B. receives the Money and ap- 
plies it accordingly. The Wife of A. takes Adminiſtration and brings 
Trover and recovers. B. brought a Bill and was relieved by North K. 
Vern. 264. pl. 260. Mich. 1684. Merrett v. Eaſt wick. . 
4 Deniſe of a Perſonal Eftate to a Traftee in Traſt for Teflator's only 2 Vent. 367. 
Son, and the Heirs of his Bod), and if his Son die during his Minority, 4 vn _ 
and without Iſſue, then to A. and makes his Son Executor, and B. Execu- whey 
tor in Truſt for his Son during his Son's Minority. The Son lives to 18, Clanſe a 
and then dies without Iſſue, This Perſonal Eſtate ſhall go to the Execu- Caſe was 
tor oi the Son, and not to A, Vern. 326. in pl. 323. Paſch. 1685. ine Rds. UT. 
Caſe of Whitmore v. Weld. 31 58 


referred by 
the lare Ld. 


(the 
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(the Reference being determined by his Death) and afterwards by order it came to be heard before 
Ld. Chancellor Jeffrios, who upon hearing of the Counſel of both ſides Decreed ir for F. W 
the Complainant, for that the Executorſhip determined at the Age of 14 Years of W. the 
Son, and then the Surpluſage became an Later: y-ſted in him, and could not be deviſed over: 
And his Lordſhip ſeemed to be of Opinion, the Minority in the Clauſe wherein the Deviſe over 
was, ſhould be underſtood to determine at the ſame Fime, as in the Clauſe of Executorſhip,—_. 
Verh. 347. pl. 343. 8. C. Mich. 168 5. decreed by Ld. C., Jefferies accordingly. ——2 Chan, 
Caſes 167, Whitmoie v. Ld. Craven, 8. C. decreed accordingly, + 


35. A, deviſed to B. a Rent out of a Leaſe for Years determinable on 

Lives to be paid half Yearly if the Ceſtuy que Vie ſhould fo long live. B 

dies during their lives the Rent ſhalt go to the Executors of B. during 

e ihe 2 Vern. 35. pl. 2). Hill. 1688, Gofley v. Giltord, cites 

e None: | Ne. 5 | 
Gon ot; 36. Each next of Kin hath ſuch an Intereſt in his Share of the I. 
according. beſtate' s Eſtate before Diſtribution, that if he dies it thall go to his Exe. 
ly.——Show. cutor, For the Act has made it as if the Inteſtate had made his Will, 
25. S. C. and ſuch Words in a Will without doubt an Intereſt veſts, and fo tho 
e e he to whom Diſtribution ought to be made gies within the Near that ſhall 
les. not alter the Caſe ; For the Proviſo which gives Time to make the 
debated. 2 Diſtribution is only: for the Adminiſtrator and Creditors, to the end 
Show. 407. that the Debts ſhould be better known. Comb. 112. Trin. 1 W. & 


in Cale ot M. in B. R. Brown v. Brown & Farndale. 


Palmer v. 


Allicack,—Vern, 403. in Caſe ef E Winchelſea v. Norcliffe. 


37. A. makes a Deed of Gift of bis Goods for the Uſe of his Wife, 
and alter to his Children ; they are taken in Execution and rebought of 
the Sheriff, Here is a new property and the Executor ſhall have them, 
4 Mod. 51. Mich. 3 W. & M. in B. R. Lady Winchelſea v. Maid» 

Ss ſtone. Os 3j | 

28 161. 38. J. S. deviſed Lands to A. for life, Remainder to B. in Fee, pay- 
Sher. ing 400 J. of which 200 l. to be at the Diſpoſal of his Wife in or by her aff 
Nil to whom ſhe pleaſes ; fbe dies Intefate; Per Lords Commilſſiors, 
the whole Intereſts veited in the Wite and Decreed it ro her Admini- 

 ftrator. 2 Vern. 181. pl. 163. Mich. 1690. Robinſon v. Duſgale. 
Id. Raym. 39. H. poſſeſſed of a Term for 99 Years, deviſed his Term to A. for 
Neg. 325. Life, and ſo on to B. and five others ſucceſſively for Life, all ſeven being 
Folkland now Dead, the Queſtion was, who ould have the Ręſidue of the Term? 
S. C. ad. Et per Treby and Powell Anciently, if one having a Term deviſed 
judged. it to A. for Lite, Remainder to B. ſuch Remainder was void; iſt, 
Becauſe an Eſtate for Lite is a greater Eftate ; And adly, becauſe the 
Term included the whole Intereſt, ſo that when he deviſed his Term, 
nothing remained to limit over. Afterwards the Law altered ; for a 
Devife of the Term to B. after the Death of A. was held good; and 
dy the ſame Reaſon to A. tor Lite, Remainder to B. For it was but 
_ diſpoiing of the Intereſt in the mean Time, but a Deviſe to A. in Tail, 
| Remainder over is too remote; So if it be to A. and if he die without 
Iſſue, Remainder over. As to the principal Caſe they held that all 
the Remainders were good; And that the firſt Deviſee, and ſo every Devi- 
ſee in his Turn, had the whole Term veſted in bim, during whica the next 
Man in Remainder and ſo every other after him, bad not an actual Re- 
mainder but a poſſibility of Remainder, and the Executor of the Deviſor 4 
poſſibility of Reverterz tor there may be a poſſibility of Reverter even 
| Where no Remainder can be limited, as in the Caſe of a Gift to A. 
and his Heirs while ſuch a Tree ſtands, no Remainder can be limited 
over and yet clearly the Donor has a poflibilicy of Reverter, though 
no actual Reverſion; a Fortiori there Fall be a poſſibility of Rever- 


ter, where a Remainder may be limited over; tor the 'Teſtator gave 
but a limited Eſtate, and what he has not given away, muſt , in 
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him; and the Words for Life can be no more rejected in the laſt Li- 
mitation than in the firſt. 1 Salk. 231. pl. 9. Hill. 9 W. z. C. B. 
Eyres v. Faul kland. N | 
40. When a Pe:ſon is appointed an Executor, he 74&es all as being The Law 
naned Executor. Per Holt Ch. J. it Mod. 126. Trin. 6 Ann. B. R. es all the 


Goode. Chat- 
Bronker v. Cook. tles, and 


| Perſonal 
Eftate to the Executor, by his being named Executor he has a Right to all the Perſonal Eftate, 
per Trevor Ch. J. 11 Mod. 162. Hill. 6 Ann. C. B. in Caſe of Archer v. Bokenham. 


41. At Common Law and betore the Statute of Frauds & c. It a Man 
granted a Rent t0 A. his Executors and Aſfigns during the Life of B. and 
afterwards the Grantee had died leaving an Executor but no Aſſig ute, the 
Executor ſhould not have had the Rent, in regard it being a Freehold 
the ſame could not deſcend to an Executor. But now ince the Statute 


| of Frauds &c. it a Rent be granted to A. for the Lite ot B. and A. = 


dies, living B. A's, Exccators c. ſhall have it during the Life of B. See 
3 Wms's. Rep. 264. Cites it as held by Ld. K. Harcourt, 4 Dec. 17109. 
in Caſe of Rawlinſon v. Dutcheſs of Mountagu & al. 
42. A. poſſeſſed of an Exchequer Annaity for 96 Tears by Articles The Re- 


on the Marriage of M. his ſuppoſed Daughter covenants to pay it to M. porter makes 


| | T „A Quere 
for her ſeperate Uſe, and then to 7he ſurvivor of Baron and Feme for © Bit ch 


| Life ; and after to the Children of the Marriage, and if no Child, then Piſtinction 


to be for the Benefit of A. The Husband and Wite die leaving a Child be allowed, 
who dies ſoon alter. Per Cowper C. A. has not ſigned the Order, nor Seitlements 
transſerred the Property only Covenanted to pay, and a Court of E- 3 
quity muſt not carry the Covenant (being 4 free Gift) beyond the Let- „ill be done 
ter. 2 Vera. 692. pl. 618. Trin. 1715. Baſſee v. Grey. dy way off 
| | : | Covenant 
wich ſuch Remainders over as cannot be done by way of Limitation of an Fſtate or a Truft. lid. 
694. — Equ. Ab. 362. pl. 16.S. C. Ld. Chancellor ſaid that it was only a Covenant to pay in 
ſuch Manner, and ſince it never was deveſted out of A. he would not on this Bill on any pretence 
of Equity tear it out of him or his Executors, and ſo diſmiſſed the Bill, though he did not at all 


| diſpute the Caſe if it had been of a Term or a Truſt of a Term ſettled in ſuch Manner, that the 


Remainder would not have been good. Hut this was thought at the Bar to be an ov@r-nice Diſ- 
tinction.— Gilb. Equ. Rep. 97. S. C. in totidem Verbis. Bur adds that this Decree ſeems rea. 
ſonable, becauſe the Adminiſtrator comes for a ſpecifick Performance of the Covenant, and that he 
cannot do who was not originally in Contemplation or intended to be provided tor by the Covenant 
but that the Term had actually been veſted to theſe Uſes, then the Interol ot the Term being veſted 
in the Child and the Heirs of his Body, as it muſt be, if the Settlement had been drawn according to 
the Covenant, then it muſt have gone to his Adminiſtrator. MS. Rep. Baſſe v. Sir James Gray S. C. 
Cowper C. ſaid he thought in this Caſe the Defendant ought not to be compelled by a Court of . 5 
to aſſign over the Annuity, becauſe the Covenant is ſati>hed alrea iy according to the Intent of the 
Parties, and this Court will not Decree a ſpecifick Performance of a Covenant further than the Par- 
ties intended where the Intent is according to the Rules of Law, and in this Caſe it might have been 
fo limited; For ſuppoſe it run thus, (viz.) It the Child or Children of the Marriage ſhall happen 
to die in the Life of Sir ] Gray then to go to Sir J. Gray, this is a good Limitation of a Chattle ac 

Law, becauſe the Contingency is to happen in the ſpace of a Lite. He admitted if the Legal proper. 
ty of the Annuity had been transferred over, and the Truſts had been limited in the Words of this 
Covenant, the contingent Limitation over to Sir ]. Gray had been void, but there is a Difference 
between a Covenant to ſuffer one to enjoy, and a Transferring the property upon Traſt for ſuch an 
one; in the firſt Caſe the legal Property remains in the Covenantor, and Equity will not rake that 
from him, after the Parties have had the full Benefit of that Agreement, but in the other Caſe the 
legal Property is out ot him, and transferred to another; and the Ceſty que Truſt has an equitable 
Intereſt veſted in him, and therefore he may compel] his Truſtee to Aſſign over the legal Int- 
WE to him, Bill diſmiſt quoad hoc. MS. Rep. Trin. 1 Geo. in Canc. Baſs v. Sir James 

ray. | | | 


43. Deviſe of 1200 J. to be diſtributed among the four Children of 
B. at B's. diſcretion, but not to be compelled to pay it till 12 Months 
alter Teſtators Death, one died within ſix Months atter Teſtator. It 
was held that no particular Intereſt veſted in any one Child, no Ap- 

| | | Uu ; portionmenr 
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portionment being made, and the whole 12001. is a ſubſiſting Leg. 
cy ; ſo nothing goes to the Adminiſtrator of the Child. 2 Vern, 74% 
Hill. 1716. Bird v. Lockey. | 

44. J. S. Leſſee of Land to him and his Heirs for three Lives offiqy 
the whole Eſtate reſerving a Rent to him and his Executors, Adminihr. 
tors, and Afſigns, Proviſo that on Non-payment he and his Heirs my 
re-enter, and the A{/ignee Covenants to pay the Rent to J. F. the Afignr 
his Executors and Adminiftrators ; Per Cur. Here is no Reverſion t, 
the Aſſignor, and the Rent is expreſsly reſerved to the Executor, 
and the Proviſo for the Heir to enter is not material as long. as the Refer. 
vation of the Rent is to go to the Executor. For in fuch Cafe the Heir i; 
a Truſtee for the Executor ; This was at the Rolls and after wards it 
came on before Ld. C. King, who was of the ſame Opinion and De. 
creed it to the Executor. Wms's. Rep. 555. pl. 160. Trin. 1710. 
Jeniſon v. Ld. Lexington. 


— 


(Z) What Things the Heir ſhall have, and what the 


Executor. 
[Chattels Perſonal.] 


l 1 a Man buys diverſe Fiſh, as Tench, Carps kt. and puts 
pl. 18. 9258 them for ſtore in his Pond and dies, the Executor ſhall not 
ee. habe the Filh but the Heir who has the Water. Hill, 37 El. B. B. 


Cray. S. C. . | 
evdeed that the Fiſh in the Pond are the Profits of the Freehold, which the Executor ſhall not have 
but the Heir or he who has the Water. —— Gouidsb. 29 pl. 24. Gray v. Trow S. C. adjudged, that 
they are Chattles de ſoendible.— O. 20 Grey's Caſe S8. C. adjudged. Wentw. Off Executor, 
53. Cap. 5. S. P. where the Teſtator has the Inheritance. | | | 


„ep. 2. Tf a Wan dies leiled of a Park, the Heir ſhall have the Deer 


b.18. * not the Executor. Pill. 3) El. B. R. per Popham. 


Eliz. in the Caſe of Swans. S. P. For without them the Park which is an Inheritance is not com- 


owe: Kelw. 118. pl. 60. ad Finem S. P. — Wentw. Off Executors, 53. S. P. where the 
Teſtator has the Inheritance. — But if the Teſtator were but a Termor they are to go to the 


Executor but only as acceſſary Chartels N the Eftare of their Principal, viz. Park, Pond, and 


the ſame of Conies in a Warren, Pigeons in a Dove-houſe &c. 


3. Where a Man is bound to another and his Heirs, and the Obligee 


dies Inteſtate, his Heirs thall have the Action; Per Tank. Arg. to which 
there was no Anſwer. Br. Obligation, pl. 19. cites 49. E. 3. 12. 


. Br. 4. The Heir ſhall have the Box or Che/? with Charters if it be ſealed, 
7 Cori de and not the Executors, but it it be not ſealed the Executors ſhall have 
c ks the Box or Cheſt, and the Heir the Charters ; Per Cur. Br. Chartels, 


46. cites 36 
H. 6. 26, 
27.— 


pl. 18. cites 22. E. 4. J. 8. and 3. H. 7. 15. | 
Ibid. pl. 52. cites 3 H. J. 15. S. P,——Godb, 371. pl. 460. Arg. 8 F. 


5. A. pawns to B. on Condition, that if A's Heir or Executor pays 
the Money by ſuch a Day that he ſhall re- have the Goods, It the 
Heir pays the Money alter A's Deceaſe, as he well may, being Party to 
the Condition and named, the Exccutors cannot take the Goods out of 


the Heir's Poſſeſſion 3 For it amounts to as much as if che Father had 
ns = = given 
Oo 


Serre. 
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given him the Goods by Gift or by Will; Per Fineux. Keilw. 64. 


d. Trin. 20 H. J. 


6. A Man ſeiſed in Fee made a Furnace of Lead in the Midale of the gr. Execu- 
Houſe, which was nu zo the Walls of the Houſe and dy'd. The tors, pl. 93. 


Heir entered. The Executors took the Furnace, and the Heir brought cites S. D 
Treſpaſs. And per tot. Cur. it lies well becauſe it is fixed ro the P bak 
Franktenement ; tor as well is che Land the Franktenement as the N 
Houſe, and therefore ir ſhall go with the Franktenement; and Fiſher 5. C. 
J. and Rede Ch. pl agreed that the Action lies well by che Heir ; 
uod Nota. Br. Chattles, pl. J. cites 21 H. J. 26. . 
7. H of Vatts fixed in the Land in 4 Dye houſe or Brewhouſe. Ibid. Br. Execu- 
e 85 | | tors 5 
95. cites S. C. _—— Br. Treſpaſs, pl. 212. cites S. C. hc 


8. So of Paks or Eftankes, and Windows and Gates, and Doors of a Br. Execu- 


95. ciies 


Houſe ſhall go to the Heir, and yet they are not fixed, but it is not à tors, pl. 
perfect Houſe without them. Ibid. | | | 


—— 


| ; Br. Treſ- 
paſs, pl. 212. cites S. C. 


9. Contra of Glaſs ; For the Executor ſhall have this; For it is a per- Br, Execu. 
fect Houſe without Glats ; Per Pollard, quod non negatur. Ibid. 2 80 95a 
| | IteS S8. . 
Br. Treſpaſs, pl. 212. cites 8. C. 


to. But the Heir ſhall have the Evidence concerning the Land, and Br. Execu- 
not the Executors, and yet they are only Chattles in the Anceſtor or tors, Pl. 
in the Heir. Ibid. Se MO > n 
„„%ͤ́ſ⁊ ßꝛ | | Br. Treſ. 
paſs, pl. 212. cites S. C. 85 


11. And per Rede the Heir ſhall have Tables Dormant, and thoſe Br. Execu- | 
Things cannot be attached in Athſe, nor chey cannot be diſtrain'd. Ibid. 2 pl. 


. Cites 
S. C. - Br. Treſpaſs, pl. 212, cites S. C. 


12. A, rovenants with B. that if B. pay to A. his Heirs and Aſſigns, Co. Lite, 
5001. that A. and his Heirs will and ſeiſed to the Uſe of B and his 210 a. cites 


' Heirs, A. deviſed the Land to his Wife during the Minority of his Randal v, 


Son, Remainder to his Son in Fee and died, leaving his Wile Execu- 222 


trix. B. at the Day and Place tendered the 500 I. generally. The reſolved 
Wite having but an Eſtate for Years in the Land took the Money. Mich. 23 
Held that the Tender ought to be to the Son, out of whom the Inheri- - 8 
tance is to be deveſted ; Arg. Le. 252. cites 5 Rep. 96. b. | Mich, Chief Juſ- 


23 & 24 Eliz. in the Court of Wards] Randal v. Brown. tices in the 


| | Court of 
Wards, which Ld. Coke ſaid he obſerved, 


13. A. deviſed all his Jewels to his Lady, yet his Garter and Collar 
of . F. ſhall go to the Heir. Ow. 124. 26 Eliz. in the Earl of Nor- 
thumberland's Caſe. 5 „ e . 

14. If the Owner of a Park, in which are Deer, Hares, Rabbits, So ot Fiſh 
Pheaſants and Partridges, his Heir ſhall have them, and not his Ex- 4 Ronde 
ecutors or Adminiſtrators, becauſe without them the Park, which is in a "Adi 
an Inheritance, is not compleat, and he had no Property in them, Houſe, be- 
but they belong to him Katione Privilegii for his Game fo long as they cauſe alli 
remained in the Place privileged. ) Rep. 17. b. Trin. 34 Eliz, in the tbeſe Thing 


— follow he 
Caſe of Swans. Sms of c 


— . = 1 f their Prin- 
cipal, viz. the Park, Warren, Dove-Houſe, Pond, &c. Went. Ott. Ex. 53. 
5 15. Leſſee 


* 
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; 4 5. Leſſee for Nears purchaſed Trees growing upon the Land, and hag 


Liberty to cut them within 80 Years, and afterwards he purchaſed thy 


Inheritance of the Land and died. The Executor ſhall not have the 


Trees, for thoagh they were once Chattles, yet by the Purchaſe of the 
Inheritance they were unired to the Land. Ow. 49. Paſch. 36 Eliz, 
Anon. 5 | | 

16. A. Tenant for Life of an Advow/on, Remainder in Fee to B. 
A. preſented D. who was admitted, inſtituted and inducted But the 
Benefice was void for not reading the Articles by the Statute 13 Eliz, ;. 
bur D. continued in the Church, and fo by Reputation was Parſon all 


his Life, and died Parſon, and no Notice given to A. of the Voidance of 


that was void for want of Notice given. 


dit v. Baker. 


the Church by not reading the Articles. The Queen preſented, but 
A. and D. both died. per 
Cur. B. ſhall preſent, and not the Executors of A. becauſe as to A. 
the Church was full till Notice. Velv. 7. Trin. 44 Eliz. B. R. Green- 


17. Rent was granted to I and his Heirs for his Life, and the Lives 


of B. and C. The Heir ſhall have this Rent as a Party ſpecially u. 


5 agi natel, and as Heir by Deſcent, though it be not properly an Eſtate 


Roll Rep. 
et. .. 
by Coke, 
in Caſe ot 
Stampe v. 
Clinton and 


deſcendable. 


Cro. J. 282. pl. 3. Trin. 9 Jac. B. R. Bowles v. Poor, 
18. Trees ſold by Tenant in Tail, if cut during the Life of Tenant in 


Tail ſhall go to the Vendee and his Executors, but if not cut the Heir 


ſhall have them. 11 Rep. 50. a. Mich. 12 Jac, Litord's Caſe, 


Liford, S. C. cites Com. 259. 458. 


19. Tenant for Life made a Leaſe for 21 Years rendring Rent at Mich, 
ana Lady- Day, or within 13 Weeks after. The Leſſor after Mich. and 
before the Fnd of the 13 Weeks died; and his Executor brought Debt 
tor the Rent. Adjudged that the Action did not lie; For in this the 


Leſſee had Election to pay it at any of the ſaid Days, and before the 


laſt Day it is not due, and when the Leſſor died before that Day, his 
Executors have no Right to the Rent, but the Leſſor being only Te. 
nant tor Lite the Rent is gone. But if Leſſor had had Fee- ſimple and died 
before the laſt Day the Heir ſhould have had the Rent as incident to the 


| Rever/ion ; But if Leſſor had ſurvived both Days, the Rent had been 4 


Thing veſted in him, and his Executor ſponld have had it. 


Rent had been reſerved at Mich. and it be behind by 13 Weeks, that thin 


it ſhould be lawful for the Leſſor to enter, it the Leſſor ſurvives Mich. his 


Executors ſhall have Debt for the Rent, becauſe then the Rent is 


due, and the 13 Weeks are only a Diſpenſation of the Entry of the Leſſor 
until that Time ; and in this Caſe it 1s ſufficient that the Rent be de- 


manded ar the latter Day as well as at the firit, as where the Rent is 
reſerved at -two Days in the Disjunctive. 4 Le. 247. pl. 403. Mich, 


12 Jac. B. R. Glover v. Archer. 


20. For a Nomine Pænæ the Teſtator himſelf might have an A&tion 


_ of Debt, and conſequently his Executors, and yet the Nomine Pænæ is 
an Incident which thall deſcend to the Heir. But this is by the Common 
Law, and not by Statute 32 H. 8. 34. which does not extend to it. Co. 


Jo 237. pl. 


2. 8 C. re- 
ſolv'd that 
it was a 
good Re- 
ſervation of 
a Rent. 


Litt. S. 240. 162. b. | 

21. Debt by Executor; the 7efator did covenant with the Defendant 
that he ſhould have and enjoy ſuch a Houſe and Lands for /ix Years, tht 
Defendant covenanted for him, his Heirs, his Execurors and Athgns, 


to pay to the Teſtator, his Heirs, Executors and Aſſigus an yearly Rent 


of gol. during the fix Nears ; the Defendant entred, the Teſtator died, and 
the Rent was behind for a Near after his Death, tor which the Executor 


brought 


But if the 


28 


— 


Wan 
3s. * 


109 


brought the Action. Reſolved it was a Rent, and ſo ſhould enſue the 
Reverſion, and ſhould go to the Heir, Gro, C. 207. pl. 1. Hill, u 
6 Car. B. R. Drake v. Munday. 


Executors. 


22, If one recovers in a real Action Land and Damages and dies So of a Re. 
betore Execution, the Heir ſhall have a Scire Facias to have Executi- £9very by 


on for the Land, and the Executor tor the Damages. Cro. C. 227. . He 
pl. 4. Mich. 7 Car. B. R. in Caſe of Beamond v. Long. g Damages, 


* the Helr 
ſhall have Execution for the Deed, and the Executor for the Damages. Went. Off. Ex. 92. but 
laid that in the Time of E. 4. it was ſaid, that until the Heir ſue a Scire Facias the Exctutors 
cannot ſue Execution of the Damages. | | 


23. The Tifator being ſeiſed of Tithes during the Life of T. P. made 

a Leaſe thereof to the Defendant, rendring Rent; afterwards the Leſſee 

died, then an Action of Debt was brought by his Executor for the 

Rent Arrear; and upon Demurrer to the Declaration it was argued 

that this was a Rent, and that the Executors ſhall not have it, becauſe 

it is incident to the Reverſion, for it is a Rent though not in Point of 

Remedy. It was argued on the other Side, that Debt lies on the 

Contract which goes to the Executors, but perceiving the Opinion of 

the Court againſt him, pray d a Diſcontinuance, which was granted. 

Raym. 18. Trin. 13 Car. 2. B. R. Tippin v. Grover. ks 
24. Mortgagor agreed to convey his Equity of Redemption, but beſore the 2 Freem. 

Conveyance executed, or the Money paid, he died. Decreed that the Heir Rep. 123. 


ſhall have the Money, and not the Adminiſtrator. 3 Chan. Rep. 63. pl 243 . 
22 Car. 2. Tilley v. Egerton. | een 


235. Mortgagee in Fee enters for 2 Forſeiture, and after ſeven Years En- And it the 
her abſolutely ſells the Land to F. S. and his Heirs ; Per North K. r 
he Eſtate ſhall not be looked upon to be a Mortgage in the Hands of Money 


J. S. ſo ſo as to make it Part ot his Perſonal Eſtate, but it ſhall be tor «bp Sn | 


the Benefit of his Heir, Vern, Rep. 271. pl. 26). Mich. 1684. Cotton have it. 
v. Iſles. | > — | | | : Per Ld. | 
| | e | | Wright, Ch, 
| . Prec. 265, Mich. 1906. in Caſe of Noys v. Mordant. 


25. The ſame Perſon being Patron, and Parſon dies, the Heir, and 3 Salk. 290. 
not the Executor ſhall preſent; For all is done in an Inſtant, the De- * 128. 
i A ch 5 5 1 eld accord- 

ſcent to Heir, and the falling of the Avoidance to the Executor, 3 Lev. ingly ; 
47. Mich. 33 Car. 2, C. B. Holt v. Bp. of Winton, & al.. Where two 
885 TY OTE WEE | 88 "I 8 itles con- 
| | cur in an-Inſtant the Elder ſhall be prefer d. 


28. If A. makes a Leaſe or deviſes an Eſtate for Years, (he being 2 Chan. 1 
ſeis d of an Eſtate of Inheritance) tor Payment of Debts, it the Profics Cg. 223: I 
of the Land ſurmount the Debt, all that remains thall go to the Heir oy : 
though not ſo expreſs'd, and albeit it be in the Cate ot an Executor. 

2 Vent. 359. Mich. 33 Car. 2. Anon, 1 F | 

29. Adminiſtrator ot a Copyhold Mortgage, in Fee (in which there is Vern. Rep. 
no Covenant to pay the Money, nor in any ſuch a Surrender can there 179. 8. C. 


be any ſuch Covenant) thall not have the Redemption Mone , but the 8 De- 


Heir. 2 Ch. Rep. 242. 34 Car. 2. Turner v. Crane. 
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plaintift fix Months after the Teſtator; the Child died about tour Months aſter 
ſhould have B. No Land was purchaſed; Finch C. diſmiſſed the Husband's Bill, 
been Tenant who had taken Adminiftration to B. and the Daughter, and declared 


therefore Þy tbe firſt Part of the Clauſe it was to be laid out in Land, to be 


no Severance of the Jointure by the Marriage and having Iſſue, and ſo no Tenant by the Curteſy, 


170 Executors. 

| | IBF Fu 4 4 3 — eee 
mitati 
Went 

38. 
ed H 
Husb 
eſervi 


Rent 


Chan. Rep. 30. When Lands are appointed or conveyed to pay Debts, the Heir i; 


164. 1651. intitled to have the Lands alter the Debts paid. 2 Chan, Caſes 113. 
libar v. 1 


Bromſcll. Trin. 34 Cat. 2. Culpepper v. Aſton. 
S. P. For 3 : 6 
i ſulting Truſt. Per Pratt Ch. J. 9 Mod. 186. The Heir can compel a Conveyance in 
CHI — Peyment of rhe Are Nay, he may determine what Part of the Land the Truſtec 
Fo ſell. Arg. 10. Mod. 237. Paſch. 11 Ann. in Caſe of Roper v. Radclifte. | 


| | | Paſch 

| Nora, it was 41, Reſidue of Perfonal Eſtate deviſed by A. to be laid out in 4 39. 
a god gact Parchaſe and ſettled on his 3 Daughters, B. C. and D. andthe Hein ceale 
been ps of their reſpettive Bodies for ever; or otherwiſe the Husbands ot my ſaid s, 
chaſedand Daughters for what Moneies they ſhall receive ſhall give Bond to the Exe the 7 
ſertled to cutors, to ſettle what each ſhall receive upon the Child and Children of | for bi 
_ — B. C. and D. Part and Part alike. B. died, (leaving a Child) about the L 


* the Husband had no Part there in Right of B. becauſe B. died; and 


ould have ſettled on the three Daughters, and the Heirs of their Bodies; and by 
Recom- the ſecond Clauſe the Husbands were to ſecure what they thould 6 
— rg ceive. 2 Chan. Caſes 110. Trin. 34 Car. 2. Collet v. Collet. 
on 1OCA- | : 1 

5 Ibid. 112. — It was much inſiſted on for the the Husband, that he might have given Bond 
to ſecure the Surplus to the Child, and ſo from his Child it would have come to bim as Adminiſtra- 
tor; But feeing no Intereſt could veſt in the Child till the Election was determined, (it not being 
material in this Point whether the Executor or the Husband had the Election) the Father could nat 
claim it as Adminiſtrator to the Child. And then if the Money had been laid out in Land, and 3 
Settlement made according to the Direction of the Will, the Husband would bave had no Benefh. 
For there would have been a joint Eſtate for Life in the Daughters, with ſeveral Inheritances, and 


32. Deviſe of Goods to A. for Life, and after A's Death # the Heir of 
3. B. dies, living A. It was inſiſted that theſe Goods were only the 
Furniture ot the Capital Houſe, and fo quaß an Heir-Loom ; but per 
Finch C. they abſolutely veſted in him that was B's Heir at the Time 
of B's Death. Vern. 35. pl. 34. Hull. 1681. Dapvers v. the Earl 
of Clarendon. d | . 
35. Ceſtuy que Truſt of a Mortgage for 1000 Nears afterwards purcha- 
| fed the Iuberitance in the Name ot a third Perſon, and che Leaſe was 
aſſigned ro herſelf. The Heir ſhall have the Leaſe to attend the Inhe- 
ritance, and not the Adminiſtrator. 2 Chan. Caſes 156. Mich. 35 Car. 
242. V. Langtan. 1 5 
36. A. made a Settlement to raiſe a Portion of 4000 1. for two Daugh- 
ters, to be paid at the Day of Marriage or Age, and reſerved a Pow: 
er to order it otherwiſe by his Will, and by his Will made about the 
fame Time he gives the ſame Sum, payable as directed by the faid 
Settlement. One dies. Her Portion ſhall not go to her Adminiſtrs- 
tor, but the Heir ſhall rake the Profits, and a Diference is taken be- 
tween 4 Fruſt and a Legacy, for that a Truſt is expounded according to 
the latent ot che Party, and a Legacy is governed by the Rules of the 
Common Law. 2 Chan. Rep. 288. 36 Car. 2. Pawlet v. Pawlet, 
37. Lands are limited to the ſecond Son in Fee, provided that if 
the eldeſt Son die without Iſſue, the ſecond Son ſhould, within fix 
Months after ſuch Death, pay 1500 J. to the Siſter, or in Default there 
_ the Lands ſhould go to the Siſter and ber Heirs. The eldeſt Son dies with- 
out Iſſue. The Siſter dies within the fix Months, Her Heir, and 
not her Executor, ſhall have the Benefit of this Deviſe, it being by 
way of Limitation; and Ld. Chancellor ſaid, that relieving in ſuch 
es would deſtroy the known and common Difference between a Li- 
. mitation 


. 


= KAN 8 * @©@- K KK 
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— 


the Truſt Lands to make good the Wite's Jointure, and to raiſe 3000 l. 


| Perſonal Eſtate to pay his Debrs and Legacies, and directs, that if his 2 * 


Daughter marry with Conſent of my Wife I give 3000 l. 


* 
. * 892 * 
, A * | 
? i\*,* a4 e N * 9 
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Executors. 3 


He” * 


mitation aud a Condition. Vern. 420. Trin. 2 Jac, 2. Winchelſea v. 


Wentworth. 

8. In heritrix carves a Term for 1000 Years in Truſt for her intend- 
ed Husband for Lite, and after to her and her Heirs, Afterwards the 
Husband and Wite, by Fine fur Conceii* grant a Term of 21 ears, 
reſerving the Rent to Husband and Wife, and the Heirs * Hife. The 
Rear thall go the Heir; Per Lord Jefferies, 2 Vern, 62. pl. 55. 
Paſch. 1688. Saunders v. Beale. 

39. By Marriage Setclemene a Term was to commence after the De- Chan. Pre. 

ceaſe of the Survivor to raiſe 3000 J. in 12 Months for Daughter's Por- 195: 8 


tions, There being only one Daughter, the Father by Will deviſes 8 


80 


fir his Daughter's Portion. This being a Portion to be raiſed out of Abr. Equ. 


[the Land, it ſhall not be raifed tor the Adminiſtrator of the Daughter Caſes 267. 


who died at five Years old betore ſhe had Occaſion of a Portion, but ( D) — 
ſhall merge in the Land for Benefit of the Heir. 2 Vern, 439. Paſch. à Nora, that 
1702. Bruen v. Bruen. | 7 the Daygh- 

3 ; ; ters died 
vithin the 12 Months, though it does not appear in 2 Vern, 439. = [Neither do I obſerve 
the d. P. mentioned either in Chan. Prec. or 2 Freem. Rep.] | | 


40. Term raiſed for a particular Purpoſe, when that Purpoſe is an- 
ſwered the Heir ſhall have the Benefit ot the Truſt of the Surplus of 
the Term, bur he ſhall have ir as a Term which muſt go in a Courſe of 
Adminiſtration, and not in a Courſe of Deſcent ; and per Commiſſions 
ers decreed accordingly for the Heir's Adminiftrator, and not the Heir's 
Heir. 2 Vern. 139. Paſch. 1690. Lever v. Needham. 5 

41. Leaſe for three Lives to B. by Dean and Chapter, habend” to B. 


| bis Execators, Adminiſtrators and . tor three Lives. This is an 


inhericable Eſtate, and ſhall go to the Heir; Per Ld. Somers. 2 Vera. 

320. Mich. 1694. St. John's College v. Fleming. . = 
2. Lands deviſed to his Executors to be fold 2 Payment of Debts, Lands devl- 

| and further wills, that if there thould be any Surplus alter his Debts fed to be 

| paid, it ſhould be deemed Part of his Perſonal Eſtate and go to his Ex- fold for 

eemors ; yer Executors were decreed to Account, and pay over the 3 

Surplus to the next of Kin. 2 Vern. 36. pl. 325. Mich. 1698. in perſonal 

the Caſe of Bailey v. Powel, cited as Sir William Faſtets Caſe. Baan in the 

f : a nds 
the Executor is diſcharged, and not contributory ; But it is otherw Caſe of Admini ” 
Ley. 203. Hill. 18 & _ 2. Feltham v. Harlefion. | "OY | EO. 


43. A. having intailed his Lands on his Son, ſubje&t to a Mortgage 2 Pen. 
Term ot 1000 Years tor Payment of 6000 l. deviſed his Leaſehold and Rep. 243. 


Perſonal Eſtate ts applied to pay the Mortgage, the 1000 Years Term You x, Fet · 
| ſhould be kept on Foot to make good his Daughter's Portion, and gives tiplace, and 
her 3000 1. 4 be paid at 21 or Marriage, if married with Conſent, if "© 244. 


nat, 1000 J. She died at fix Years old. Per Cur. it is within the Waste | 


Reaſon of Ld. Pawlet's Caſe ; belides, the Deviſe is contingent on her laid, it was 
marrying with Conſent, io the Portion not to be raiſed tor the Benefit à Condition 
of the Adminiftrator, but Bill diſmiſſed. 2 Vern. 416. Hill. 1100. 22 5 
| 3 ſaid, If my 

hter ma Chan. Prec. 140. pl. 122 S. C. 
and Bill diſmiſſed by the Maſter af the Rolls and Ld. Keeper, and the Diſailſion athrmed in the 
Houſe of Lords. „ 1 | | 


44 Held 


- 
— 22 wp * 4 „„ * * 


5 


- - decreed ac- 


| Equ. Rep. in Fee ſhall go to her Heir, and not to the Husband her Adminittrs 


Creed. 


„ 50. If a Mortgagee ſells, the Surplus Money is to be anſwered to the 


172 FE xecutors. 


44. Held that a Furnace, though fixed to the Freehold and purchaſy 
with the Houſe, and alſo Hangings nailed to the Wall, ſhall go to the Ex. 
ecutor and not to the Heir, and fo determined contrary to Herlakeq. 
den's Caſe, 4 Rep. 2 Freem. Rep. 249. pl. 316. Trin. 170 1. in Car, 
Squier v. Mayer. | 
9 Mod. 187. 45. A Term for $500 Tears in Truft to pay Debts, and four Ya 
8. C. cited afterwards to attend the Inheritance, as ſoon as Debts are paid it is 


per No Truſt for the Heir. 2 Vern. 645. Hill. 1/05. in Caſe of Countes >” 
i afirm- Of Briſtol v. Hungerford, cites it as the Caſe ot Cook v. Gnavas. 75 
ed in Par- | | | + 


liament 1912. 15th May, | 


Chan. Prec. 46. A. having two Daughters deviſed a Mortgage in Fee, on whitl 
265 8. C. he had entered, as his Lands in Fee to his two Daughters and their Hein, 
and another Mortgage on which he had not entered, to them, their 


dingly. 
cording 5 Executors &c. One of the Daughters dies. Her Share of the Lands 


— G1] 


2.5. C. de- tor; For though it was but a Mortgage as between A, and the Mon. 
gagor, yet A. intended thoſe Lands to go as Real Eftate to his Daugh- 
ters, and the Adminiſtrator of the Daughter that is dead ſhall have 50 
Part; Per Cowper K. 2 Vern. 58 1. pl. 524. Hill. 1706. Noyes ad bas 


Ux' v. Mordant. eg the 
47. Deviſe was of 200 1. a Near for 16 Years to pay Debts and Le- 
gacies, yet the Surplus was adjudged a Truſt tor the Heir. 2 Ver, 


645. in the Caſe of Counteſs of Briſtol v. Hungertord, Hill. 170, Qu 
cttes it as the Caſe of Sir Cyril Wyche v. Packington, = _ 
Chan. Prec. 48. A Mortgagee of a Term had a Decrte to forecloſe, and the Heir an the 
3 55. pl. 257- Inſant to convey the Fee upon Payment of 20 l. at her full Age, unlels WF 75 


Hala _ 4 Cauſe &c. in fix Months after Age, A. before any Conveyance ot the « 


ingly. Fee afſhgns the Term 10 F. F. in Truſt to attend the Inheritance when off 

it ſhould be conveyed to B. The 20 J. was not paid, nor any Con- Len 

veyance made of the Inheritance to B. during his Life; Bur becaue . NI 

of the Decree, and A's Covenant to convey, it was held to be an E. 

rate of Inheritance, and not Perſonal Eſtate. Gilb. Equ. Rep. zo, Br, 

5 Hill. 9 Ann. Kitſon v. Kitſon. | „„ 

2 Vern. 6. 49. A. agrees for the Purchaſe of Lands for 1000 J. to be conveyed four 34. 

* * C. Months after, and dies in the mean Time. The Heir of A. may by N 

Kate: i Bill compel the Executors to pay the Purchaſe-Money out of the Pei. > 

appear. ſonal Eſtate; And ſo may the Deviſee it ſuch Contract be deviſed, and 

—— Gilb. it will well paſs by the Name of all his Lands of Inheritance. Ch. 

Equ. 8 Prec. 320 Hill. 11911. Greenhill v. Greenh ill. 


Heir, and not to the Executor or Adminiſtrator; Arg. 10 Mod. 235. Bi Su 
Paſch. 13 Ann. ODE BL OOTY Wale TOTS fo ante 96» FR, pl 
$1. A, by Will ſubjefis both his Real and Perſonal Eſtate to the Pal. ; 
ment of his Debts, Decreed that the Heir ſhould pay the Debt, or in R. 
Default thereof the Real Eſtate to be ſold, and Liberty given to the Ml... 
Heir to proſecute for the Perſonal Eſtate. MS. Tab. Feb. 22. 1795, Ml 
-Slydolpb:y.:Langborn; 727 ben ED — 
S2. It is now a ſettled Point in Courts of Equity, that if Landi be BA 
ſettled, or a Term ot Years created, on Truſt to raiſe Portions for Daugl. 
ters, to be paid at Age of 21 or Marriage, and the Daughter dies 60": WM Ch 
the time ot Pay ment, the Portion ſhall not go to the Executor or Ad- if 
miniſtrator of the Daughter, but fink in the Eſtate for the Benefit WM it. 
the Heir. Comyn's Rep. 742. Per Ld. C. Hardwicke. Paſch. 13 Ge. «; 
2. in Caſe of Harvey v. Aſton. 1 | Br 
33. Although a Real Eftate is made liable to Debts, yet it ſhall iu, 
rome in Aid of the Perſonal, and the Perſonal thall be firſt appliel. tif 
MS, Tab, April r2th 1727. Nokes v. Derby. 
RS SS | Cine nnd 54. Whit 


4 E. 3. and Fitzh. Aſſiſe, 166. 


— 


—_— 
—— 
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54. Whatever Intereſt in, or Profits out of a Real Eſtate, are undiſ- 
poſed of by a Teftator deſcend to the Heir; and he takes them, not by the 
Will, or the Intent of the Teſtator; bur they are thrown upon him 
by the Law, for want of ſome other Perſon to take. Aquirtas ſequitur 


E— — 


| Legem. Caſes in Equ. in Ld. Talbot's time. 44, Mich. 1734. Hop- 


kins v. Hopkins, NS 
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K 2 eie ; ee. 
(Z. * What 18 a Chattle to go to the Executors. 


I. IF a Man ſeiſed of Land is attainted of Felony, and the King has 
Annum Diem & Vaſtum, this is only a Chattle, and if a Stranger 
enters the Lord ſhall have Aſſiſe; ſor the Franktenement is in him. 
Br, Chattles, pl. 16. cites Firzh, Aſſiſe, 424. tempore E. 1. . 
2. If a Man is ſeiſed in Fure Uxoris, and after is attainted of Felony, 1 wage rey 
and the King ſeiſes the Land for the Lite of the Husband, the King CHE | 
has only a Chattle;, For if a Stranger enters and the Baron dies, there Br. Eſtates, 
the Feme ſhall hade Aſſiſe, and fo the had, Br. Chattles, pl. 15. cites pl 87. cites 


- C. accord- | 


3. It a Man Leaſe tor Lite reſerving for the fix firſt Years, HT | 


| Quarters of Gorn by the Tear, and after the ſix Years it he holds it over 


51. a Tear, and atter acknowleges a Statute within the firft ſix Years 
the Rent ſhall be extended as a Franktenement, and not as a Chattel. 
15 E. 3. Execution 63. 2 Roll 473. Statutes (P) pl. 13. * 

4. In Quare Impedit, a Man granted to another the next Preſentation x, Man 
of ſuch a Benefice, and the Grant was to him his Heirs and Aſfgus of the Grants the 
next Preſentation, and admitted Clearly that it is only a Chattle, not- two next 
| withſtanding thoſe Words (Heirs) ; For it is but one turn, and where 1 2 
the Thing is a Chattle this Word Heirs cannot make it Inheritance. N of the 
Br, Chattles, pl. 6. cites 39 E. 3. 37. 8 i Church of 
| | . tnole are 


__— and it he dies the Executors ſhall have them and not the Heir. Br. Chattles, pl. 20. cites | 
34 H. 6. 27, | 


Next Adyowſon is but a Chattle ; Admitted. Owen 43. per Anderſon C. J. Paſch. 28 Eliz. 


C. B. in Caſe of Yardley v. Peſcan.— Before it becomes void it is a Real Chattle, and after it is a 
Perſonal Chattle. See Went. Off. Executor 54. 5 | 


5. So elſewhere ofa Leaſe to V. B. and his Heirs for 20 Years. Ibid. 

6. It a Feme has Execution by Statute Merchant of Land, and takes Ba- 
ron, this is a Chattle and the Baron may give ir, and ſhall have the 
Suit alone it he be ouſted ; For it is only a Chattle. Br. Chartles, 
pl. 17. cites 37, Aff. 11, „ e 1 N 

7. If a Man be obliged to another and to his Heirs and he dies, his 
Heir ſoall not have Action; For the Debt is a Chattle, and the Heir thall 
not have Chattles. Br. Bailment, pl. 2. cites 9 H. 6. 58. 1 

8. Ho if a Man Bails a Deed to another to re- bail to him or his Heirs and 
be dies, the Heir thall not have Action; For the Deed is a Chattle. Br. 
Bailment, pl. 2. cites 9 H. 6. 58. _ Fe : | 

9. The Father who has the Ward of his Son and Heir has it not as a 
Chattle as Ward. So of his Daughter and Heir. But it was ſaid that 
it the Father be Ourlawed he ſhall not loſe the Ward, and theretore 
it ſeems that he cannot Grant it, nor the Executors ſhall not have it, 
as it ſhall be of a Ward; and therefore it is not properly a Chattle. 
Br. Chattles, pl. 19. cites 33 H. 6. 55. 8 En | 

10. So it ſcems though Charters do concern the Land of the Plain- 
tif, yet if he brings Decinue of 5 Box with Chatters, and he counts 
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Catalla ſua tam Viva quam Mortua. The Rent palles, and yet th; 


Br. Chattles, 
pl. 12. Cites 


morton v. Tracy. 


Heirs and Afligns, and 10 retain till he is ſatisfied ſuch a Sum, it is 


| ſonal. 12 Rep. 2. Paſch. 4 Jac. Ford v. Sheldon. 


Difference is between a Limitation of a Uſe ro A. until 1000 1, raiſed, 
that perhaps in a Uſe may be a Chattle, hut if to A. and B. until ſo 
107. Mich. 18 Car. 2 C. B. 


Years as ſball be from ſuch a Time to ſuch a Time, it had been but 4 


Deed of 


Entall is not ny 2 

a Chattle, for it ts Inheritance as the Land is, and of the Nature of the Land, and ſhall go to the 
Heir; Per Fairfax and Hufley. Br. Charters de terre &c. pl. 53. 4 H. 7. 10. 

But if a Deed of Feoffment be given to me of Land ro which I make no Title, this is only * 
Chattle in me, Per Pigot. Quod non Negatur. Br. Charters de terre &c. pl. 57. 8 E. 4. 3. | 


4 


of no Charter in Particulur, the Detendant may wage his Law of th 
whole; becauſe before ſhewing ot it the Box and all in it is but a Char. 
tle. 2 Roll 108. Ley-gager (F) pl. 1.cites 19. H. 6, 9. b. 
10. Charters concerning Land are no more than Chattles, as 10 Per. 
fons whoſe Land they do not concern, as it one is Bailor and another Bai. 
lee only of them. See 2 Roll 108. Ley-gager (E) pl. 3. cites 20 H 
6. 8. a 5 ao ; Ein 

4 Grantee of a Rent for Term of Years, grants Omnia Bona & 


Grantor cannot put him in Seiſin of it, but muſt wait the Day of Pay. 
ment. Le. 202. Arg. cites 39 H. 6. 35. b. | 
12, In Derinue of Charters a Man may wage his Law, if the Plaintit 
does not make Title to the Land; For it a Man gives to me a Deed of 
Feoflment, it is only a Chattle in me, Per Pigor quod non Negatut. 
Br. Charters de terre pl. 57. cites 8 E. 4 3. | | 
13. Deed of Ta:l or of Land is not Chattle, but is Inheritance, and 
does not paſs by theſe Words, Omnia bona & Caralla, bur belongs tg 
the Heir, and Replevin does not lie of it. Br. Chactles, pl. 9. cites 
4 24..y. 36. | 
» 14. In Treſpaſs Quare Vi & Armis ſedulam ſuam fregit er aſpot. 
tavit, Defendant ſaid that the Seat was in the Church of D. whereof |, 
N. was Parſon, and he by his Command &c. Eliot ſaid this is no Ples, 
tor a Seat is a Chattle, and not Parcel of the Franktenement. But 
Butler e contra; ſor it is fixed to the Franktenement, therefore Parcel, 
as a Furnace &c, Per Fairfax, neither Furnace nor Fatts are Parcel, 
nor Booths in a Fair, nor Table dormant. And per Huſſey, it ſeems 
that Seats in a Church is Spiritual Matter, and therefore thall be or. 
der'd by the Ordinary, and that every One may remove the Seat for 
their Eaſe, if he &c. has had it there by Preicription. Br, Chatiles, 
pL 11. cites 8.13.7; ,., . „„ : 
15. An Intereſſe Termini is a Chattle. Pl. C. 150. 3 Mar. 'Throg- 


16. Where Rent was granted to a Man in Fee, and if unpaid &c, 
that he, his Heirs &c. may enter and take the Profits to him, his 


a Chattle. Arg. 2 Roll Rep. 13. in Havergil and Hare's Caſe, 
cites 4 Rep. 81. Mich. 41 & 42 Eliz, Sir Andrew Corbet's Caſe. 
17. When Recognizances are torteired they are but Chattles Per- 


18. It Lands are convey'd zo the Uſe of A. and B. and thee Heirs il 
10001. be raiſed it is a Fee Simple limited or Conditional. The 
much be raiſed, perhaps it is doubrtul, Per Bridgman Ch. J. Cat. 

19. If the Limitation was to A. and B. and their Heirs for ſo may 
Term, it makes it not a Fee Simple what was after qualified to a Term 


for Years. Arg. Cart. 166. cites 10 Rep 85. Loveis's Cafe 
20. Leaſe for Tears is Real. Went. Off. Ex. 52a, 


21. So Wardſbip of Lands held by Knight Service. Went, Off. Ex. 53 


22. K 


Off. Ex. 54 


19 in his Liberty, ſeems only a Perſonal Chattel. Went. 
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23. So Extent upon Fudgments, Statutes or Recoguizances. Went. 


o 


24. Things iſſuing out of Houſes or Land, as Rents, Commons, 
Eftovers &c. Corodies, Advowſons, Tithes, Fairs, Markets, Profits of 


| 7zets &c. which Teſtator had for Years are Chattles Real. Went. Off. 
| Ex. 535 54. 


25. The Tear, Day and Waſle ſorſeited to the Crown on Actainder 
of Felony is but a Chatrle, and though granted to one and his Heirs 
by the King, yet ſhall go to the Execuror and not to the Heir. Went. 


26. Ward ip of the Body whether by Tenure or Aſſignment was a Br Cha'tles, 


27. Ho a Villain for Years (as by Grant for a Term from him that 
had the Inheritance) is a Chattle Real. Went. Off. Ex. 53. 

28. An Apprentice ſeems to be only a Perſonal Chattle. Went. Off. 

29. Becauſe not ſpringing out of any Real Root as Wardſhip and 


Villenage do, but out ot meer Contract. Ibid. 56. 


27. The Intereſt in a Debtor in Execution for Debt, or more — 
tt. Ex. 


28. Y of a Priſoner taken in the Wars, Went. Off. Ex 53. 


29. Any Intereſt out of Land in which the Grantor has only a Term, 
| though ever ſo long, and though he grants it in Tail, or tor Lite, li- 
miting it as a Freehold, can be no other than a meer Chattle, Went. 


Off. Ex. 55. ſays Partus ſequitur Ventrem. | 5 5 
30. Extent upon a Statute is but a Chattle notwithſtanding it is deli: 


| vered to the Party as a Freehold, viz. ut Liberum Tenementum, but 


that makes it only to be — Liberum Tenementum as to the main- 
taining of Aſſiſe if wrongſully pur out. Went. Off. Ex. 355. 5 
31. Patentee of Land, or other Hereditament, whereof a Traitor was 


| ſeiſed in Right of his Wife, has only a Chattle Intereſt in the Profits, 


though granted to him and his Hears, and it ſhall go to his Executors. 
Went. Off. Ex. 55. | | 


| Chattle Real in reſpect of the Tenure of Land, and was tor Years, viz, pl. ; cites 


till 21. or Marriage. Went. Off. Ex. 52, $52. 14 H. 4. 24. 


32. Dung in a Heap is a Chattle, but if ſpread on the Land it is nor; All 31, 32. 


per Roll J. Sty. 66. Mich. 23 Car. Carver v. Pierce. 


Vearworth 


33. Graſs growing is Part of a Freehold, and not a Chattle. 3 gal k. v. Pierce, 8. 


51 cites 1 Vent. 187). Hill. 23 & 24 Car. 2. B. R. Emerſon v. E- 
merſon. e 3 | : 3 

34. Intereſt under an Extent of Lands on a Judgment by Elegit is 
but a Chattle Intereſt ; Per [efteries C. Vern. 398. Paſch. 1686, in 


Caſe of Clobery v. Simonds, , 
| 35. Corn ſtauding is a Chattle 3 Salk. 160. pl. 3. Anon, 


24 Car, 2, B. R. Emerſon v Emerſon, S. P. 


and 8. 
by Roll. 


Vent. 187. — 
Hill. 23 & 


36. So Trees growing are not Goods and Chattles. 11 Mod. 113. But if one 


121. Paſch. and Trin. 6 Ann. B. R. The Queen v. Harris. elle Land 


| | in Fee, and 
excepts ſuch and ſuch Trees, this is a Chattle Intereſt. Went. Off. Ex. 60. — 80 of IM told 


37. A ſeiſed in Fee deviſed, that if his Perſonal Eftate ſhould not be ſuffici- 
ent to pay his Debts and Legacies, then his Executor ſbould receive the Pro- 
fits of his Real Eftate for the Payment thereof, and after Payment he de- 
viſed the Real E/tate to B. &c. The Executors have only a er 

| Se 2 Intereſt. 


io J. S. v ho dies before telling them, the Executor of J. S. ſhall have them. Went. Off Ex. 60 


* 


SN 
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Intereſt, W ms's Rep. 505. 509. ſays it was ſo held in the Houſe of 
Lords upon taking the Advice of all the Judges 22 May 1119, 0 
the Appeal of Coppen, Barnardiiton, &c. 


* th * 
— — 


e 


(Z. 3) What Executors muſt do in Favour of 


. 2 the Heir. 
Lee Fame in Fe. K. A 


1. HE Father of A. articles with F. S. a Carpenter to build an Hou, 

| and covenants to pay F F. 1000 J. to build it, but A. beg 

the Building dies Inteſtate. The Heir of A. on whoſe Eſtate this Hout 

was to be built, brought a Bill againſt the Adminiſt ratrix of A. to con- 

pel her to perform this Agreement ſpecifically, and decreed accordingly, 
2 Vern. 322. pl. 310. Mich. 1694. Holt v. Holt. 

2. Articles on Marriage whereby Money is agreed to be laid out in Land, 
and ſettled, in Default of Iſſue Male of the Marriage on the Hus. 
band's Brother, ſhall, if the Husband dies without Iſſue Male, and lead. 
ing only Daughters, be performed in Favour of the Brother though 
they were voluntary, and though the Husband might have barred ſuch 
Remainder, 3 Wms's Rep. 223. Mich. 1733. cites 2 \Wms's Rep. 

(594) Vernon v. Vernon. ? 

3. A. covenants for himſelf and his Heirs, that he will purchaſe Lands 
and ſettle the ſame on himſelf for Life, Remainder to his Wife for Life, 
Remainder to his firſt Cc. Son, Remainder to himſelf in Fee. Equity 
will compel the Executor to lay out the Money though the Heir is 
both Debtor and Creditor, 3 Wms's Rep. 224. Mich. 1733. Lech- 

mere v. Ld. Carliſle. 1 e 


(2, 4) What Things ſhall not go either to the Ex- 


_ ecutor or Heir. 


Donatio Cauſa Mortis. 


I, Donatio Cauſa Mortis is in Fraud of the Cuſtom of London. 
; A Fin. Rep. 16. Mich. 25 Car. 2. Dethick v. Banks. HY 
Egqu. Rep. 2. A Donat io Cauſa Mortis is where a Man lies in Extremity, or be- 
13. 8. C. ing ſurprized with Sickneſs and not having an Opportunity of making 
oy his Will, bur leaft he ſhould die betore he can make ir, he gives with 
his own Hands his Goods to his Friends about him. This if he dies 
hall operate as a Legacy; But if he recovers then the property thereof 
Keverts to him. Per Ld. Cowper, Chan. Prec. 269. pl. 220. Mich. 
1708. Hedges v. Hedges. . 
3. A. by Will gave B. 500 Il. and ſome Months after A. by Parol 
(which he called his Servants to be Witneſſes to) gave her a Hair 
Trunk, and otten atterward remembred them of his having made to 
B. ſuch Gift, and ir was in theſe Words. I givs to my Conjin B. this 
Hair Trunk and all that is contained in it, and gave her the Key, After- 
wards A, makes a new Will and revokes all other, and gives B. 10001. 
but ſays nothing of the Hair Trunk, and this Will was about three 
| | Tears 
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Tears after the firſt Will. Upon opening the Trunk were found a Tally 
for 500 Il. &c. Ld. Cowper took Notice that it was agreed that a Do- 
natio Cauſa Mortis was Revocable, and differed nothing from a Will, 
and thought in this Cafe were only two Points. 1ſt, It the Tally was 


| fully proved to have been in the Trunk at the Time of the Gift. 2dly, 

If the Will was not a Revocation of ic. As to the firſt fuch Donations 

| being of the ſame kind with the Will ought to be fully proved in all its 

| Circumftances, and that A. did not mention the ally, when he ſo of- 

ten mentioned the Trunk, Was * As to the ſecond that the ſe- 
8 


cond Will revoking all former Wills was a Satisfaction equivalent to 
a Revocation, and the 1000 l. thereb given her was 1 


unleſs ſhe could prove that A. intended it otherwiſe. For if ſhe could 


then the Donatio Cauſa Mortis muſt have ſtood, and fo Reverſed a 
Decree of the Maſter of the Rolls. Chan. Prec. 300. pl. 234. Trin. 


1710. Jones v. Selby. 


4. A. made B. his Executrix and Refiduary Legatee, and afterwards 
gave a Specie Bill of 100 l. to J. S. to deliver over to C. in caſe A, ſhould 
die of that Sickneſs, which accordingly happened. C. brought a Bill 


| for the 1001. Note. And Ld. Cowper held the Caſe not ſo ſtrong as if 


A. had ſpecifically deviſed this 100 l. Note [to B]; For Deviſing the 
Reſiduum is only the reſt of his Eſtate, that he ſhould not by Will 
or otherwiſe Diſpoſe of. But this 1001. Note is a Gift in Teſtator's 
Life-time, Donatio Cauſa Mortis, and the Poſſeſſion tranſmited, and 


| the Will did not hinder Teſtator from giving away any Part of his 


Eſtate Abſolutely or Conditionally; and Decreed C. the 100 L with 


| Coſts, Wms's Rep. 404. Hill. 1117. Drury v. Smith. 
5. But where Jewels were given away by Teſtator by way of Do- 


natio Cauſa Mortis, the Maſter of the Rolls doubred wh&her this 


was good againft Debts. W ms's Rep. 400 in a Nota there cites 8ch, 
| Dec. 1718. Smith v. Caſen. —— And the Reporter ſays that it ſeems 
Not, they being given in Caſe of the Donor's Death and in Nature of 


6 Legacy, which theretore would be fraudulent as againſt Creditors. 
Ibid. 55 Fe») : 
6. An Hus band lying on his Death Bed delivered a Purſe of 100 Gui- 


| neas to bis Wife, and bid her apply it to no other Uſe but her own ; this 
| was held by the Maſter of the Rolls —_ to be Donatio Cauſa 


ing on his Death Bed. 
And alſo, becauſe the Husband could not otherwiſe give to his Wife, 


Mortis, becauſe the Husband was then langui 


and ſaid that this was in Nature of a Legacy to her. Wms's Rep 
441. Trin. 1918. Lawſon v. Lawſon. | | | 


7. And alſo he gave a Bill ro her drawn by him on a Goldſmith co 
pay her 1001. to buy her Mourning, and maintain her till her Join- 
ture comes in. It was held by the N 

Cauſa Mortis need not be proved with the Teſtator's Will, neither 
need any ſuch Gift though iz Nature of a Legacy be fo proved; For 
that they operate as a Declaration of Truſt upon the Executor. Wms's 


Rep. 441. Trin. 1718. Lawſon v. Lawſon. 5 

8. 6 aſter making his Will, three or four Days before his Death gave 
D. ſome Bank Notes to ber own Uſe if he died, elſe to be returned; on his 
Death A. who was his Executor, on inquiring into the Affair, ſaid he was 
very well pleaſed that they were given her ; She defired A to keep the 
Notes for her, and imploy them to the beſt Advantage for her, he took 


| them, and gave her a Note for them; She having after married con- 
trary to his Inclination, he refuſed to deliver up the Notes; on which 


Action was brought on his Note, and a Recovery and Damages, Bill 


Vas brought here to be relieved, but Relief denied. Curia, You 


come here to be relieved againſt the Note, which cannor be, bur on 
the Foot of Fraud; at the Time of giving it the whole Affair was _ 
One”, TE. | mine 


faſter of the Rolls that Don atio 


a 
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mined; it is not a Legacy nor is there any Occaſion for the Executor s Aſem 
to it; it is not a Gift at Common Law, but in view of Death; here 
are expreſs Words; bur if he had uſed no Words, and had been near 
Death, it had been looked on as a Donatio Mortis Cauſa; it is a Teſts. 
mentary Legacy, of which the Common Law takes Notice, bus not provable iy 
the Eccleſiaſtical Court, it is only queſtionable here; and the Executory 
Aſſent is not neceſſary, becauſe he might die Inteſtate. This further 
differs from a Legacy which depends ſolely on the diſpoſing Words; 
but in a Donatio Mortis Cauſa muſt be a Delivery, which is ſomethi 
more; So Bill diſmiſſed with Coſts. This Cauſe was re-heard before 
Ld. Chan. King, Auguſt 6th, 17z5. and affirmed the Decree, only 
he altered it in reſpe& of the Detendants Colts ; who being Truſtees 
ſhould have it out of the Eſtate ; but inclined to have ordered a Trial 
at Law, had A. not given a Note. Sel. Caſes in Chan. in Ld, King 
Time. 14, 15. Pafch. 11 Geo. Aſhton v. Dawſon and Vincent, 

9. In every Donatio Cauſa Mortis delivery muft be made by the Party 
in his laſt Sickneſs, and it may be to a Wife being in Nature of a Lega- 
cy, but need not be 3 with the Will 3 Wms's Rep. 357. Tria. 
1735. Miller v. Miller & al'. | Sir 

10. There can be no Gift of a Bond or Choſe en Action by way of Dona. 
tio Cauſa Mortis, neither can any Thing operate as ſuch without havi 
been delivered in the Teſtator's Lite Time by him or his Order. 3 
W ms's Rep. 358. Trin. 1735. Miller v. Miller & al. 


Fon 9. 10447, he , A274, 2 Er. 4 7 Foes Ae 10 
a K *; 7; 72 | 
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een (Z. & What Things the Wife ſhall have, and not 
„„ the Heir or Executor. 
has no Let- | | | | 

ter anne xd 
to it there. 


Paraphernalia. 


I. 15 ſeems that true Name of this is Pataphernalia, or Bom 

Parapherna; For by the Civil Law Bona Parapherna ſunt 

Quæ Mulier ultra dotem adfert taken from the Greek Word, t 

de his bonis Maritus Adminiſtrationem habet ita ut fine ſpecial 

| . r e agere & convenire poſſit. Minling upon the 

Bona Para- 2. The Petit Cuſtoms de Normandie Chap. de Donaires de Femes 

ras: 4 D. 395. Bona Paraphernalia ought to be underſtood of Move- 

| 1 wy; ables ſerving ro the Ule ot the Wite, as ſerving Beds, Robes, Lit 

naments of nen, and other Things of like Nature; whereof the Judge ſhall 

ber Perſon, Make an honeſt Diſtribution to the Widow in being, tn Regard co the 

2 „ Quality ot her and her Husband, calling nevertheleſs the Heir and 

of © claim Creditors provided that the ſaid Goods do not exceed the Moiery 

Dowry- Mo- of a Third of the Moveables, ante nevertheleſs where the Moveable | 
ney as ſuch, ſhall be but Little, ſhe ſhall have her Bed, her Robe and her Cot 
which laſt ker. (It ſeems that this agrees wholly with Paraphonalia in our 

Gitt to the Law.) | | | | | 

Church, it | | | : 3 

being to be laid out upon the Book. 2 Wms's Rep. 79. Trin. 1722. in Caſe of Burton v. Pierpoint, WW 

cCites Gibs. Cod. 1 Part 519. | | 


29. 6 none —_—_ - © LEM 


e i. 


„ Be. Tei, 3. There is mention made of this in our Law where it is named, 


: we Lay Bona Paraphonalia, AS 12 I). J. 23. * 18 E. 4 11. b. 


S. C. but 4+ The Apparel of the Wife is called Bona Paraphonalia. 18 
S. P. * E. 4. II. b. Per Vavilor. | 


only that : | | 
the Word is Paraphonalia, . The 
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;. The Feme after the Death of the Baron ſhall have her ne- 
(ceflary Apparel for her Body, and not the Executors of the Baron. 


$7. P. 6. 2%. . 1 : 
6. So the Feme ſhall have convenient Apparel for her Body, Br. Admi- 
[© not the Executor of the Baron. 33 h. 6. 31. U. Srogk luer, 


| | 6. ci 
Executors 19. && 

Mer S. P. ad- 
mitted . Fitzh. Executor, pl. 24. 


. But after the Death of the Baron the Feme ſhall not have Br. Adwi- 
| 1 e Ap arel, but the Executor ſhall have them; 33 D. * 1. niſtrator, 


I. 6. cit 

d. Brook Executors 19. I 
We 5 gſaps it is 

8 doubted there if ſhe ſhould have exceſſive Apparel. 


8. I the Baron delivers to the Wife a Piece of Cloth to make a 
Garment and dies, though this was not made into a Garment in 
the Life of the Baron, pet the Feme ſhall have it, and not the Ex⸗ 
[ ccutor ok the Baron, inalmuch as it was delivered to her to this 
Intent; But againſt Debree of the Baron the Mile ſhall have more 
Apparel than is convenient. Mich. 40 C41 Eltz, B. R. Harwell 
| againſt Harwell. 8 5 
9. A Chain of Diamonds and Pearl worth 370 l. being uſually worn Though 
bya Feme, who was the Daughter ot an Earl of Ireland, and a Ba- 2 8 
ron of England, and the Wiſe of a Knight and a Serjeant at Law of te or b. 
the King, ſhall be Bona Paraphonalia, ſo that the Baron cannot wWin does 
deviſe chem from the Mie, but the Devile ſhall be void, Per Cur. Tr. not diſpoſe - 
xt Car. B. R. Lord Haftings againſt Dowg/as upon A ſpecial Verdict, 1 
| the Defendant having married the Wife of Sir John Davies, Wite way 
who uſed the Chain in the Life of Sir John. Hill. 9 Car. B. R. claim (in 
this was argued per Curiam, and Richardſon and Croke thought Caſe there | 
that the Wife ſhould not have them, though no Debts, becauſe of Debrs) FRY 
the Deviſe, ſcilicet, that the ſhould not have them againſt che Will Nevis) the 
of the Baron, becauſe they were not neceſſary for her though conve- able to her 
| nient; but Jones and Berkley e contra, becauſe conventent for her Quality to 
to wear; but Jones ſeemed that ſhe ſhould not have them as Para- de won = 


the Orna- 


phernalia, but by the Law of Reaſon and Convenience; But all the Ce hoe 


Court agreed that ſhe ſhall have her neceſſary Apparel as Para⸗ Body as her 
TN Baron cannot deviſe them Bag wag LK. ne- "254-6 phe 


celfary that ſhe ſhould not go naked, but to be preſerved from lia, y< held 
Shame and from the Cold, ; SAY — x oh 5 


1 | OS. | Be. 5, 6. 1 Roll 
Abr. 511, (9) that if the Husband by Will deviſes away the Jewels, ſuch Deviſe ſhall ſtand good a- 
gun the Wife's Claim of Paraphonalia ; Arg. 2 Vern, 246. Mich. 1691. Clergis v. Dutcheſs of Al- 
axle. | | | 
Husband deviſes the Wife's ER to the Wife for Life, Remainder to his Son. The Wife 
makes no Election or Claim to have the Jewels as her Paraphonalia. Her Adminiſtrator cannot make 
this Claim, 2 Vern. 247). Mich. 1691. Clergis v. Dutcheſs of Albemarle. EE 
The Husband deviſed the Jewels which were the Parapharnalia of the Wife and died, They 
vere decreed to the Wife. Chan. Caſes 240. Mich. 26 Car. 2. Cary v. Appleton. | 


Y oo > a2 


10. The Executor of Viſcount Bindon brought Derinue againſt the Mo. 213. 
Widow of the deceaſed Viſcount, and declared upon the Detainer of 22 * 
certain Jewels. The Defendant did juſtify the Detainer of them as „od Ch. B. 
her Paraphernalia. It was ſaid by Manwood Ch. B. that Parapher- (iq, that 
nalia 014g ht to be allowed to a Widow, having Regdra to her Degree; and in the Con- 
in this Caſe the Husband of the Defendant being a Viſcount, 500 fdcration 
2 5 BY | 3 Marks “ Judges, 


22 
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kerment of Marks was but a good Allowance for ſuch a Matter. 2 Le. 166, pl 
Debrs are 201. Paſch. 26 Eliz. in the Exchequer, Bindon's (Viſcounteſs) Cafe 
to be pre- 

ferred before the Allowance of Jewels to the Ladies; But becauſe they have no Notice by the Re. 


cord of Debts, they may more amply adjudge Paraphernalia to the Vitcounteſs ; and Judgment fy 
the Counteſs. 5 2 Fl | 


Bona Par- 11. The Husband by Will giver Goods, which the Defendant pre. ; 
phernalia tends belongs to her as Paraphernalia. The Devile is good. Tat, the 
are not de- . Car. 5 eie | 

viſable by I 42. Cites 5 Car. Davenport v. Lady AODIOION. ch 
the Husband | | to 
trom the Wife any more than Heir. Looms from the Heir, ſo that the Right of the Wife to her ha. veve 


raphernalia is to be preferred to that of a Legatce ; Per Ld, C. Macclesfie ld. Wms's Rep. 330 
Mich: 1721. Tipping v. Tipping. 5 | | 


12. He may diſpoſe of them in his Life-time, but he cannot make i 


his Will; This bars her of hee Parapharnalia, and from Jewels given 
to her by ber Husband in his Life-time. 2 Vern. 83. Mich. 1688. 


Will of them ; But upon the Death of the Husband the Property is in- # 
mediately veſted in her; Per Berkley and Jones J. Cro. C. 344. Hil, bis 
9 Car. B. R. Haſtings v. Douglas. | ens RN Pre 
13, By the Civil Law Bona Paraphernalia ſunt que Mulier ul Re 
Dotem adfert, the Uſe and Occupation whereof, though in a peculin 1 

Senſe do belong to the Wife, yet not in ſuch a ſeparate Way but thu 7. 
the Husband, during his Lite, or by any Act executed in his Like. 17 
time, may diſpoſe thereof or ſue for the ſame ; But in a proper Hit 
they are ſuch Things as are peculiar to the Wife as ſuitable to her Can» W 
dition, and neceſſary or convenient for her in her Husband's Family; ( 
So it comprehends the Wife's convenient Apparel, with her Bed, b 

| Jewels and Ornaments of her Perſon, Orph. 4 4 ag. 130. U 
14. Daughter's Portion being to be paid out of the Perſonal Eſtate t 
her Father, the Court would not allow the Widow to retain her « 
Paraphernalia, Fin. Rep. 146. Mich. 26 Car. 2. Shipton v. Ham- a 

15. It is agreed by Marriage Articles that the Feme ſhall have un WE ! 
Part of the Husband*s Perſonal Eftate but what he ſhould give her by Wi 7 
i 


1 Cholmly v. Cholmly. — 

| The Reaſon 16. The Widow muſt not have her Parapharnalia where the Perſonal 
why the Fate is deficient to pay the Debrs, and muſt be aided by the Real. 

mere Fin. Rep. 41 5: mo 31 Car. 2. Stubbs v. Stubbs. ON 

er end's Debts is, becauſe they are only Superſluities and Ornaments ; Per Ld. Cowper. Chan, 


Prec. 297. Trin. 1710. in Caſe of Wilſon v. Pack, | 1 


19. By the Cuſtom of London a Citizen's Widow may retain ſome 
Part of her jewels as Parapharnalia, but not the whole. Nelſ. Chan. 
Rep. 179. Mich. 1691. Cholmly v. Cholmly. 5 . 

18 Jewels and Chamber Plate bought oui of the Wife's Pin- Monty, 
and amounting to no more than 500 1. were decreed to the Wife, be- 
ing of a ſmall Value in reſpect of the Husband's Eſtate. Chan. 

Prec. 21. 'I rin. 1691, Offley v. Offley., ne 
109. The Quettion was, if the Husband can deviſe the Parapharnalia 

of the Wife to any other than the Wife? Sir J. Jekil, Creditors may 
come in againſt the Wite to have her Paraphernalia, but not a Deviſee 
under the Will of the Husband; and there is nor one Caſe in the 

Law to Warrant ſuch a Deviſe, and it is no Argument to ſay that the 
 Husband ne pgs of them in his Life Time, therefore he may give 

them away by Will; for he may diſpoſe of his Wite's wearing Ap- 


__ pate! 


8 * ”. "I --. 


oarel, or a Term in the Wite in her Life - time, but he —_ diſpoſe _— | 
neither by his Will. Lady Rawleigh, Reli& of Sir C. Rawleigh, did 


vo direct Proof of an expreſs Gift to the Wife, only a Permiſſion to 


* 
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claim her Parapharnalia againſt the Deviſee sf her Husband, but I be- 


liere the Matter was made up between the Parties, for Ido not re- 


member any Judgment given in that Caſe See Cro. Car. 343. Per 
Northey Attorney General, there is not one Authority in the Law 
that the Husband cannot devife the Parapharnalia of his Wife; it is 


E true; the Executor of the Husband ſhall not take the Parapharnalia of 


the Wife from her, and the Cafe in Cro. Car, 343. goes no further. 
I: is che conſtant Practice in great Families to give the Family Jewels 
tothe Wife for her Life, and after her Death to the eldeſt Son, and I 
never knew ſuch a Deviſe called in Queition but always ſubmitted to. 
Harcourt C. ſaid, that this is a Point of Conſequence, and I will re- 
ſerve the Conſideration of it till atter the Maſter's Report upon the Ac- 
count; Curia adviſare vult. MS. Rep. Trin. 13 Ann, Canc. Wil- 
cox & Ux' v. Gore & al. . | | 
20. Where a Baron borrowed of his Sifter Fewels to preſent his Wife on 
his Marriage, Cow per C. ſaid, this giving of them is a Change of the 


Property, and a kind of Salc in Marker Overt, and on a Deviſe of 


Real and Perſonal Eſtate tor Payment of Debts, if the Perſonal is 
not ſufficicnt, and the Real be, and the Husband deviſes to her all ber 
Jewels &c. the ſhall have the ſpecifick Legacy of her Jewels. Paſch. 
1715. Canc. Parker v. Harvey. 3 
21. Mr. Calmady having a Croc heat of Diamonds which was his firf 


| Wife's, in 1695 makes his Will, and amongſt other Things deviſes this 


Cricheat to his eldeſt Son, and that it ſhould go in Succeſſion to the Heir of 
bis Family as an Heir- Loom; Atterwards in 1699 he marries a fecund 
Wife, (the now Detendant) and turns this Crocheat into a Necklace, 


| and adds ſeveral new Diamonds to it to the Value of 2001. which was 


more than the Value of the Croc heat; The Plaintiff as Heir ro Mr. Cal- 
mady (though not the eldeſt Son to whom it was ſpecifically deviſed) 


demands this Crocheat of the Detendant the Widow of Mr. Calmad y. 


Cougſel tor the Deſendant inſiſted that the Defendant was intitled to 
it as Part of her Parapharnalia, which the Husband cannot give away 


ſtom his Wife by Will, though he may diſpoſe of it in his Life-time, 


and the Wife ſhall retain it againſt the Deviſee or Executor of her 
Husband, unleſs in the Caſe ot Creditors, who cannot otherwiſe have 
a Satisfaction of their Debts. Counſel for the Plaintiff ſaid, that 
though formerly it was a Doubt whether the Husband could deviſe any 
Part of the Parapharnalia of the Wife, yet of late it has been holden, 


| that the Husband may deviſe ſpecifically Jewels of his own which he 


permitted his Wife to wear, though they ſhall not go to his Execu- 
tor or to a general reſiduary Legatee, and that in this Caſe there being 


wear them, they are well deviſed to the Heir as an Heir-Loom, and 
that the altering and turning the Crocheat into a Necklace, and per- 
mitting his Wife to wear them, was no Revocation of the Deviſe. 


Parker C. ſeemed to doubt at firſt, that turning the Crocheat into a 


Necklace, adding new Diamonds to it, and permitting his Wife to 
wear it, was a Revocation of the Deviſe, but at laſt ordered the Maſ- 
ter to examine and ſeparate the old Diamonds from the new, and decreed 
the Diamonds of the Croc heat to the Plainiiff as Heir at Law, and ſpt- 
ciſicallj deviſed to him as an Heir-Loom, MS. Rep. Mich. 5 Geo. in 
Cane, Calmady v. Calmady.. . 
22. Bona Parapharnalia are liable to Debts only, and in Favour of Cre- 8. P. Nor 
ditors, not of an Heir; But any Creditors by Specialty are wholy uncon- in Favour 
cerned in this Queſtion, they being by Reaſon of their Bonds &c. ih of a Deviſee 


all Events ſecure, which muſt make it indifferent to them whether who is on]y 


a Harcs 


an 3 ; A a4 eh 38 , . 64 at 0 they 


; 
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Fattus. they are paid out of the Real Aſſets, or out of the Bona Paraphan, Wh Eccl 
12 lia; Per Ld. C. Macclesfield. Wms's Rep. 730. Mich. 1721. Ti * 
Trin. 1729. ping v. Tipping. — 
ar the Rolls. * 
Tynt v. Tynt. | | 1 
* It being 23. Baron tovenanted ; obliging his Heis and Executors to mah þ 8 
Nerf nr 0g Fointure on his Waite, and dies, the Wife claims her Paraphernalia, 9 prohi 


| alſo that ſhe may have her Fointure, or a SatisſafFion for it out of th 
3 Perſonal Bate. Per Parker C. She ſhalt have the Paraptnttid 
Real are .1ft, That in many Caſes the Husband ſhall be looked upon as a Purchy, 
pry oe '0 for of the Paraphernalia, 2dly, That the rakes them by a Right of u 
pay Oedt higher Nature than an Executor, for an Execurorſhip is only a Tru 
and ſatisty B . Ry P 1 
this Cove to fee the Teſtator's Eftate diſpoſed of according to Direction, fo tha, 
nant. zdly, As theſe Puraphernalia's are not ſubject to the Baron's Piſpoſ. Eſt; 
tions by Will, the ſhall hold them againſt a Legatee; And Athly, 1 
the is to hold them againſt a Legatee, it is the common Juſtice of the Fc 
Court where an Heir and an Executor are equally Jiable, as to let in 
the Heir to pay ſo much ot the Debt, as that the Legatee may be pail 
his Legacy, in many Caſes to put the Legatee in the Place of the Cre ſue 
ditor; and gthly, If the Legatee is to be paid preferable to the Heir) Kit 
having Aid of the Perfonal Eſtate, and the Paraphernalia are of an 
| higher Nature, an Heir ſhall not have them. * Here is no Deficiency 
dt Aſſets. Wms's Rep. 729. Mich. 8 Geo. Canc. Tipping v. Tix dir 


ping. They do not $0 to an Executor but on want of Alfecs, thi 
23. It Creditors of Teſtator by Judgment take the Jewels after his Deal all 
in Exerution when the Heir or Executor or Truſtees have other Aſi pri 
ſufficient to pay ſuch Debts, this is a Default in the Truſtees for which to 
the Widow ought not to ſuffer as to her Bona Paraphernalia. 2 Was) {Ml 
| Rep. 80. Trin. 1922. Burton v. Pierpoint. N 3 
24. But where the Jewels were expreſsly bequeath'd to the Miau, : 
there notwithſtanding that at the Time of Teitaror's Death there wert 4 
no Aſſets Real or Perſonal, yet if afterwards Aſſets happen, though by 
ſo remote an Aceident as the determining of an Eſtate Fail, and the 
Reverſion in Fee thereby falling in, there can be no Inconvenience to 
any Creditor or others, and the Legacy thould be paid, and Tettaror 
Intention performed, and the rather becauſe here the Real and Perfont 
 Aﬀſets were by the Will made liable to the Debts and Lepacies, And in the I 
Principal Cafe [the Will directed and] all the Legatees were decreed : 
to be paid before the Reſiduary Legatee ſhould rake any Thing. 2 | 
Wms's Rep. 18. 81. Trin. 1722. Burton v. Pierpoint. I 
25. If the Real and Perſonal Aſſets at the Tithe of the Husband®s Death l 
8 ure not ſufficient for Payment of Debts they are loſt as to the Widon, | 
not withſtanding that by an after Accident Aﬀecs fall in as by a Re. - 
verſion in Fee falling in upon a determining of an Eſtate in Tail. 


Was's Rep 19. Trin. 1722. Burton v. Pierpoint. 
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(Z. 6) Diſtribution. In Caſe of Inteftacy. Hos MW 
at Common Law before 22 & 23 Car. 2. cap. 10. 
See Cart. I. IN a Prohibition to a Suit in the Spiritual Court to oblige an Ai. 

125. to 136, miniſtrator to make Diſtribution, and upon long and folemn Ar- 

be caſe guments, and hearing the Civilians at large, it was reſolved that the 


largely ar- Eccleſiaſticil 


— a 


ecators. I 03 


Fcclefiaſtical Court could nor oblige the Adminiſtrator to mike Diſtri- gued Trin. 
bution, and that their Obligations taken to ſuch Intent were void. _ 
Per rot. Car, Lev. 233. Hill. 19 & 20 Car. 2. B. R. Hughes 5. 


ughes. and Civili- 
K 5 ans —>S, C. 


| cited by Ld. C. King thus, viz. One died Inteftate leaving a conſiderable Perſonal Eſtate, and 4 


Son and Daughter. The Son adminiſtred. The Daughter contended for a Share in the Spiritual 
Court, where it was thought an Hardſhip that the Son ſhould have all; And yer the Daughter was 

hibited at Law. However the Statute of Diſtributions takes away the Adminiſtrator's Preten- 
ſions, (which he before had made with good Succeſs) of retaining the Whole. It is true, That ia 
Caſe any Child had been advanced by a Freehold, the Spiritual Court would not meddle with that; 
but the Act of Parliament has therefore gone further than ever the Spiritual Court intended to go, ta 
make this Freehold ſettle upon a younger Child by the Father, be brought into Hotchpot. 2 Ws 
Rep. 448. Hill. 1727. in Caſe of Edwards v. Freeman. | 


2. At Common Law the Ordinary bad the Diſpoſal of the Inteſtate's 
| Eſtates, and though perhaps he might after Funeral Expences &c. 


paid dittribute rhe Eftate amongſt the Wife and Children; yet this was 
diſcretionary, and the Wife and Children had no Intereſt in the Ad- 
miniſtration ; the Statute of E. 3. gives the Wife no Right to ſue or 
demand Adminiſtration ; all it doth is to inable the Adminiſtrator 10 
ſue; the 21 H. 8. orders the Adminiſtration to the Wife, or the next of 
Kin; this is the firſt Act that gives the Wife a Share or Iatereſt in the 


| Teftator's Eſtate, but that is as Adminiſtratrix, and cices Hob, 191. 


1 Cro. 62, 202. But though the Statute went ſo far as to deveſt the Or- 
dinary and give it the Wife, yet there remained many Miſchiets ; for 
there being no Diſtribution he that obtained Adminiſtration went away with 
all. So that if one was of Age, and the next under Age, and it by Sur- 
prize a Stranger obtain'd Adminiſtration he barred them all; or if he 


| to whom it belong d was beyond Sea, and N got Adminiſtration 


he was ſtript of all, this being the Miſchief, Skin. 219. Hill. 36 & 
37 Car. 2. B. R. per Pollexfen Arg. in Caſe of Palmer and Allicock. 


: . 


* — 


(Z. 7 Diſtribution. In what Caſes. 


1. [DAR ON has a Term in Right of bis Wife ; They have Iſſue a 
Daug bier; the Wife dies ; the Baron marries again and has 
Ifſue a Son; Baron ſurrenders and takes a new Leaſe and dies Inteſtate; 
Decreed the Term to the Daughter, Fin. Rep. 106. Hill, 25 Car. 2. 
Bueknall and Hicks v. Ballock . . 
2. 29 Car. 2. cap. 3. S. 25. Enatts that the Statute 22 & 23 Car. 2. Made bebe 
cap. 16. of Diſtributions ſhall not extend to the Eftates of Feme Coverts perual by 
that die Intefare, but that their Husbands may have Adminiſtration of the 1 Jac. 1 
their Perſonal Eftate. | 5 „ 
3. If a Child dieth, and the Mother adminiſters, ſhe ſhall not be 
compellable to make Diſtribution to any of the Brothers and Siſters 
f the Inteſtate. Cites it as reſolved by Ld. Keeper North. 2 Freem. 
ep. 85. pl. 94. Hill. 1682. Anon. hy $6 6 
4 Where a Man makes an Executor to whoin he deviſeth all the Reſt 
and Reſidue &c. and this Executor diet b 5 the Teftator, he that tales 
Adminiſtration cum Teſtamento annexo, Ne de liable to make Diftribution 
ax Surplus within the AF of Parliament. Cites it as refolved by 
Keeper North. 2 Freem. Rep. 85. in pl. 94. Hill. 1682. 
non. 8 1 
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Legacy. ot 


S. C. decreed accordingly. | 


194 . Executors. 
Barnard, 5. A Prohibition was prayed to the Spiritual Court to tay a Suit tber, 
Rep. in apainſt an Executor for Diſtribution of the Surplus of the Teſtator's Eſtate 


I. after the Debts and Legacies paid; and it was inſiſted they have ng 


the Court Authority when a Will is made, and cited 5 Mod. 247. and a Pro. 
N a hibition was granted upon Debate. Gibb. 126. Hill. 3 Geo. 2. B. R. 
hs © Hatton v. Hatton. „ | | 
and Dr. Sayer came now to diſcharge the Rule. He cited many Opinions in the Civil Law-Weriters 
and likewiſe in Books of Equity to ſhew, That Executois were only conſidered as Truſtees for the 
Reſiduum. But the Court faid, however this Notion may have obtained in Chancery where Exe. 
cutors have had a Legacy left them, yet even there it has not gone ſo far, where they have had 
none. However in no Caſe they ſaid would this Court ſuffer the Eccleſiaſtical Court to call an Exe. 
cutor to. an Account for the K eſiduum; and before the Statute of Diſtributions they would not ſuf. 
ter this even in Caſe of an Adminiltrator. And that they ſaid was one chief Occaſion of the Statute, 
as appears by a very long Caſe at the End of Raymond's Reports, Accordingly they made the Rule 
abſolute. 


6. A Perſon dies Inteſtate leaving only one Child. He ſhall have the 
whole Perſonal Eftare within the Statute of Diſtributions. Ch. Prec. 
21. pl. 22. Hill. 1690. Palmer v. Garrard, . 1 
Mod 247. 5. Prohibition was granted to the Delegates to ſtay a Suit there &c. 
S. C. men- becauſe they compelled an Executor to make Diſtribution of the Surplus 
Ted he having 5ol. deviſed to him by the Will as a Legacy; becauſe, there 
51. lcftto being a Will and an Executor the Spiritual Court cannot compel Dif. 


each Execu- tribution, but only where the Party dies Inteſtate. Ex Relatione 


tor and a giſtri Place. Ld. Raym. . . in. 3. 
88 9 N . ym. Rep. 86. Trin. 8 W 3 B. R. 1696, 
was granted. etic u. . g | 
— Comb. 7 8 1 5 N | 125 . | 
378. 8. C. and a Prohibition was granted, Niſi ——— Wrms's Rep. J. 8 C. but S. P. does not 
appear. Comyns's Rep. 3. pl. 3. S. C. the Court inclin'd that a Prohibition ſhould go. 
S. P. by Holt Ch. J. Ld. Raym. Rep. 363. 5 


8. It is held that where a Man makes a Will and an Executor, and 
the Executor dies, an Adminiſtrator de Bonis Non ſball not make Diſtri- 
bution, becauſe the Party did not die Inteſtatc ; and ſo not within the 
Statute. 2 Freem. 212. pl. 285. (b.) Hill. 1696. Anon, RS, 
9. Where a Man dies, having made his Will and an Executor, ant 
gives him any particular Sum, as five or 10 l. and makes no Diſpoſition of 
the Reſt and Reſidue, there the Reſiduum ſhall be diſtributed to the 
next of Kin, becauſe although he makes a Will, yet he is held to die 
| Inteſtate as to the Reſiduum. 2 Freem. Rep. 212, 213. pl. 285. (b.) 
Hill. 1696. Anon. „5 a SEES | Wo 


Ibid. fad 10. M. made his Wife Executrix and gave 10001, a Piece to his 
that ſo it had Daughters, and ſome other Things, and Fewels to his Wife. It was in: 


eee ſiſted that ſo near a Relation as the Wife being Executrix, it could 


in the Caſe not be ſuppoſed but the Teſtator intended her ſome Benefit by making 
of a Wife her Executrix. But decreed that ſhe having a particular Legacy 
1 given her, ſhe ſhould diſtribute the Surplus. 2 Freem. Rep. 263. 
bt Randalr pl. 332. Mich. 1702. Pawlett v. Lady Morley, Ld, Herbert & al. 
VVV . 8 
See * 425. pl: 386. Paſch. 1701. S. C. & S. P. per Cur. 


* 


} 


11. A. died Inteſtate before the Statute of Diſtributions took Place, but 
Adminiſtration granted after; his Perſonal Eſtate is liable to a Dittribu- 
tion. The Words of the Act being, that I; ſhall be lawful for the Or- 
dinary on granting Adminiſtration of Perſons dying Inteflate after Fuut 
1670. to take a Bond for Diſtribution, 2 Vern. 642. Mich. 1709. 
Brice v. Whiteing. VC TE 
12. One Covenants to leave his Wife 6501. he dies Inteſtate, and the 
Wife's Share on the Statute of Diſtributions comes to more than the 650}. 
— is a Satisfaction. 2 Vern, 709. pl. 631. Hill. 1715. Blandy . 


ore. — 
13. B. having 


Chan. Prec. 16 2. pl. 134 | 


S . 


een 
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13. B. having ſeveral Children gave to his el deſt Son (wha had diſo- 
bliged him) 10 J. and no more, and gave to his Executors a Legacy, and 
made no Diſpoſition of tbe Surplus, and it was decreed at the Rolls, that 


\ the eldeſt Son ſhould be let into the diſtributory Part of the Reſt of 


the Children ; bur this Decree was reverſed at the Houſe of Lords up- 
on the expreſs Words of the Will, which excluded the eldeſt Son from any 
more than 101. Gilb, Equ. Rep. 121. Arg. Mich. 2 Geo, 1. cites 
Button v Vaſhall. | 1 

14. A. gave his Wife the Reſidue of his Eſtate with Power to di/. Chan. Prec. 
poſe thereof with the Approbation of his Truflees. The Wife devis'd it 222 4 * 
by Will to the Plaintitt, but Cow per C. declar'd the Deviſe void, the e : 
not having the Concurrence rf the Truſtees, and that the Teſtator died & C. de- 
Inteſtate as to the Re/idue of bis Eſtate, 2 Vern. 123, Mich, 1716. creed ac- 
Hutton v. Simpſon. 3 1 | . 

15. A. by Marriage Articles covenants to pay his Wife 1 500 l. in fall cellor. 
of Dower, Thirds, Cuſtom of London, or otherwiſe, out of his Real and 
Perſunal Eftate it ſhe ſurvives him. A. dies Inteſtate; Per Cowper 
C. ſhe is tied down to accept the 1500 l. and cannot come in for a 
Share by the Statute of Diſtributions. 2 Vera. 724 Mich, 1716. 
Davila v. Davila. ROT „ 

16. A. deviſeth to F. His Daughter a Legacy, and declares it to be in 
full of every Thing ſhe could claim out of his Eſtate, and then makes a De- 
viſe of the Reſiduum to another Daughter, who dying in bis Life-time, he 
by a Codicil makes a Deviſe of this Ręſiduum to his Wife F. to be diſpoſed 
of by her with the Approbation of the Truſtees. A, dies; the Wife gives 
this Reſiduum by her Will without the Truſtees &c. Cowper Chancellor 
ſaid, the Wife not obſerving the Terms preſcribed to her, this is to 
be taken as it the Teſtator had made no Diſpolition thereof; and he 
dying Inteſtate, it ſhall go in a Courſe of Diſtribution. 2dly, That 
J. here ſhall have her Share, notwithſtanding the excluſive Words, 
tor this is a new Right accruing by the Codicil through an Accident, 
ater the Will of which the Teſtator had nor then any View or Proſ- 
pet; But he agreed a Caſe put and determined in the Houle of Lords, 
where a Man deviſed 1 3. and no more to one of his Children, and died In- 
teflate as to the Refiduum ; That theſe Words (and no more) excluded 

that Child trom having any Share contrary to an Opinion declared by 

the Maſter of the Rolls. Mich. 3 Geo. Canc. MS. Rep. Sympſon 
v. Hutton. „ 5 

117. Whitaker Serjeant moved for a Prohibition to the Prerogative 

Court, becauſe the Plaintiff and others who were Executors, and had 

no Legacies, were cited to make Diſtribution of the Reſidue of the 
Teſtators Perſonal Eſtate amongſt his next Relations, and ſaid, that a 
Prohibition had been granted in the like Caſe between Calverly and 
Calverly, 12 ot the late Queen; but the Citation appearing to be as 

well to exhibit an Inventory, and to pay Legacies which they oughr 

todo, as to make a Diſtribution, the Court denied the Motion, but 

ſaid that if there was a Libel they would grant Prohibicion quoad the 
ries, MS. Rep. Mich. 4 Geo. B. R. Fowle & al v. 
| 18. A. bequeath'd the Surplus of hisPerſonal Eftate zo B C. D. and E. S. P decreed 
equally to be divided Share and Share alike, and made F. & his Executor in N e . 
Truft ; D. died in the Life of A. Ld. C. Macclesfield held that this King. . 
Legacy ot a fourth Part to D. became void, and was as ſo much of z Wm's 
A's Eſtate und iſpoſed of by the Will, and could not go to the Sur- Rep. 489. 


vivors, nor to] S. he being but a bare Executor in Truſt, and there- Mich. 1728. 
7 Page v Page. 


tore muſt go ro A's next of Kin according to the Stature of Diſtributi- _*,,, the 
ons, and that as to this the Executor was a Truſtee for- the next of Kin. Reporter 


Mms's Rep. 1oo. Trin. 1921. Bagwell v. Dry. 12 hat 
2 | - 1 | this Cale 
was cited before the Ld, Talbot, and approved by him 29 Aug. 1734. Ibid, 

B bb 19. A 


EKExecutors. 


—_—— 


— 


20. A Will was begun and ſeveral Legacies were given to the next o 
Kin, and likewiſe to the Executors, and then at the Beginning of the 
next Sentence the Will fopped and was left unfiniſhed. Per King Ch, 
The Teſtaior having given the Executors a Legacy, it is moſt likely 
he would have given away the Relidue from them, and therefore de. 
creed the undiſpoſed Reſidue to be diſtributed according to the Statute 
of Diſtributions. Gilb, Equ. Rep. 184. Hill. 12 Geo. 1. in Cane. 
Knewell v. Gardiner. | . 

21. A. by Will declares his Intention to diſpoſe of his Honſhold Goods 
his Codicil, and deviſes the Reſidue of his Perſonal Eſtate not diſpoſed q, 
nor reſerved to be diſpoſed of by his Codicil, to his Wife. Afterwards t 
eſtator makes a Codicil, and does not diſpoſe 4 his Houſhold Goods thereby ; 

the Houſhold Goods ſhall not go to the Reſiduary Legatee, but ac. 
cording to the Statute of Diſtribution. 3 Wms's Rep. 40. Trin 
1730. Davers & al v. Dewes. Abs | | 


— 
* 
: Py * 


(Z. 8) Diſtribution. How, and by whom. And 
JJ . 


Cart. 125. x, DEFORE the Statute 22 C 23 Car. 2. cap. 10. the Ecclgſſaſticul 
at ® W Court coul not oblige the Adminiſtrator to a Diſtribution, and the 
. an Bonds taken by them for that Purpoſe were void; Reſolved. See Ley, 
porter adds 233. Hill. 19 & 20 Car. 2. B. R. Hughes v. Hughes, | 


that afrer- | 
wards Point was ſettled by Act of Parliament. 


v7 The Dif- 2. 22 U 23 Car. 2. cap. 10. S. 4. Diret#s the Surpluſage to be diftri- 
rence as 


top ig Hed as follows, vis. One Third to the Wife of the Inteftate; and 
in, Hcl. the Reſidue among his Children, aud ſuch as legally repreſent them 
pot was ſaid if any of them are dead, Except ſuch Children not Heirs at Law who 
- be be- had Eſtate by Settlement in Imeſtate's Life-time. But if their * Share 
ween Per- are ſhort of the others, then to be made equal; And the Heir at Law 0 
ſons dying 9s : — 
wholly Have a full Share, notwithſtanding any Land come to him. 
_ Inteſtate, | _ Re 1 8 
and dy ing Inteſtate quoad a Surplus; in the laſt Caſe it need not be brought in to intitle to a diſtri- 
butive Share. Ch. Prec. 190. Trin. 1701. Vachel v. Jeffries. n 7 Fx 
The Occaſion of making this Statute (22 & 23 Car. 2. cap. 10.) was to put an End to the Contto» 
verſy betwixt the Temporal and Spiritual Conrrs. The Ordinary before took Bonds from the Ad- 
miniſtrator to make Diftribution, and thoſe Bonds were at Law ah ar void, and the Adminiftra- 
tor intitled to all the Perſonal Eſtate. But this Statute takes away all the Adminiſtrator's Pretenſions 
| (which he ſucceeded in before) of retaining the Whole. Per Ld, C King. 2 Wms's Rep. 447, 445 
in Caſe of Edwards v. Freeman. S. P. by the Maſter of the Rolls. Ibid. 441. | 
The End and Intent of this Statute was to make Proviſion for all the Children equal as near a 


could be eſtimated. It was to do what a good and juſt Parent ought to do. Per the Maſter of the 
Rolls. Ibid. 439, 440. 5 1 Ee eee 


3. 22 23 Car. 2. cap. 10. . 5,6. Diſtribution ſhall be equally between 
the Wido and next of Kin if no Children ; If there is no Wife all ſpall be 
diſtributed amonglt the Children; If no Child all fball be diftributed a- 
mong ſt the next of Kin to the Inteſtate in equal Degree, and their Repreſen- 
tatives. No Repreſentatives ſhall be admitted amongſ# Collaterals after Bro- 
thers and Sifters Children, eee — 
4. Husband makes his Wife Executrix, and deviſed 1 8. to his 
Daughter tor a Legacy and dies. Executrix before Probate dies Inteſ- 
tate. Whether the Goods ſhall be diſtributed by the 22 & 23 Car. 2. 


Caps 


N Executors. 187 


5 — > : * 
PR * — — 


Li 


ao_—— 


19, 10. among the next of Kin to the Executrix, or to the nett of Kin 
o the Teſtator, ſince ſhe dying before Probate her Husband in Judgs 
ment of Law died nlſo Inteſtate? The Court ſeemed to incline that 
the Statute did extend to this very Caſe, and that Adminiſtration mutt 
he committed to the next of Kin of the Husband, but if there ſhould 
de no Diſtribution, it mutt then be according to the Will of the Teſ- 
tutor. 2 Mod. 101. Trin. 28 Car. 2. C. B. Harris's Caſe. . 
5. A. made his Will and his Son Executor, but makes no Diſpoſition 
of the Surplus. The Son dies before Probate. Per Cowper C. rhe Per- 
ſon is dead Inteſtate ab initio. 2 Vern, 633, Hill, 1/08. Ball v. 


Smith. | 

6. A Deviſe was to a Wife of Monies to be diſtributed among her Children 

11 ſhe our think fit; it the Wife marry again the Money ſhall be 

equally diſtributed, becauſe the Power to diſpoſe of it unequally was 

with Intent ro preſerve Obedience to her, which Intent fails when ſhe 

marries, 2 Freem. Rep. 18. Paſch. 1677. . bt 
5. 1 * 2 cap. 17. S. J. If after the Death of the Father any of The Intent 

his Children fhall die Inteſtate without Wife or Children in the Life of fthis Sta- 

| the Mother, every Brother and Siſter, and the Repreſentatives of them, weilte 


ſhall have an equal Share with the Mother. | 1 2 4. 


| 3 . FE: | ther in 
fame State and Condition with the Collaterals, who before ſtood on the ſame Footing with the Bi. 
ther, ſo that whenever ſhe is intitled they ſhall have an equal Share with her; Per Cur. G. Equ, 
Rep. 190. Paſch. 12 Geo. 1. Keilway v. Keilway. _ ; ART | | 
A. has a Wife and three Children, B. C. and D. —J. S. by Will gives 500 l. to C. and dies. C 
Fe dies. Then A. dies without having adminiſtered to C. yer the 5001. veſted in A. by the Staute of 
al Diſtributions, and therefore ought not to be diſtributed to the Perſonal Eftate of C. but ag 
he the Perſonal Eſtate ot A. and then the Mother and B. and D. would each be intitled to a third Part. 
7 Chan, Prec. 260. Trin. 1906. Grice v. Goodwin. 5 | 
If one dies without a Wife leaving Children they have the whole ; If without Children or Wife 
leaving a Father, then ſuch Father has the whole; If no Father but a Mother, then to the Mother 
and next of Kin; If without Child but a Wife and a Father, it goes in Moieties between the Wife 
and the Father; If no Father but a Mother, then that Moiety, (viz. the Moiety remaining after 
the Wite's Moiety) between the Mother of the Inteſtate and his next of Kin, (as Brothers and SiC. 
ters, Nephews and Nieces) the Repreſentatives of the deceaſed Brother; Per Cur. G. Equ. Rep. 
190. Paſch. 12 Geo. 1. Keilway v. Keilway. 8. C. cited Arg. Abr Equ. Caſes 53. ——$ & 
decreed by Ld, C. King. 2 Wms's Rep. 344. Paſch. 1526. ——— And in a Note at the End of the 
Caſe it is ſaid that this Caſe was affirmed to be Law. 15 May 1939, by Ld. Hardwicke, in the Caſe 
of Stanley v. Stanley. | SENS 9 5 N 


er 


8. A. died Inteſtate and leaves B. a Daughter married to C. — B. 
dies before any Diſtribution, C. dies without adminiſtering to B. Whe- 
ther the Share of B. belongs to the Adminiſtrator of B. or of C.? 2 
| Vern. 302. pl. 293. Mich. 1693. Cary v. Taylor. , . 

a 9. A. had three Brothers, B. C. and D.—B. died leaving two Chil- - 

| dren, C. died leaving three Children, and D. died leaving five Chil- 

den. Then A. died Iateſtate. It was reſolved. that Diſtribution 

| ſhould be per Capita, and not per Stirpes, and that all the Children 

ſhould have equal, becauſe none take by Repreſentation, but all as 

next of Kin. Abr. Equ. Caſes 249. Mich 1695. Walſh v. Wall, 
10. A, on B. his eldeſt Son's Marriage with C. covenanted in Caſe 1. Abe: 

of a ſecond Marriage by B. to pay the firſt Son of B. and C. gool, S8. , 

| There was a Son and ſeveral Children more of that Marriage. Pers C. cited 

Cur. the Heir muſt bring into a Hotchpot the 500 1. though he is in Na- Equ. Abr. 
ture of a Purchaſor under a Marriage Settlement. 2 Vern. 638. pl. 568. 1 Caſe 


Hill, 1508. Phiney v. Phiney. n At Edwards 
e his Will having no Wile, but B. 


Sug = 
11. A. a Freeman of London mad h 8 
a Son and C. a Daughter, and E. a Grandſon of D. another Daughter 

who had married againſt A's Conſent, and aſter died in A's Life - time. 

A. by Will taking Notice that he had given B. goo I. and C. 1090 l. 

in ſull of their Orphanage Part by the Cuſtom deviſes 500). 25. 


— 
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und before this Statute, it a Man-Child died without a Wife leaving 
Children, they would have the whole under the Statute of Diſtribut- 
ons; Arg. C. Equ. Rep. 189. Paich. 12 Geo. 1. in Cale of Kelyay 
V. Kelway. | | A | 


and Siſters; Per Cur. G. Equ, Rep. 189. in Cale of Kelway y, 
_ Kelway. x, | | | GE 


1000]. and dies Inteſtate M ithout having given any thing to the 


cites it as the Caſe of Kelway v. Kelway. 


Pratt v. Pratt. 


ly upon a Contingency not fallen at the Time of a Bill brought tor Dil-- 


after ſome other Legacies gives one Moiety of the Surplus of his Perſua 
 Eflate to his Son B. and the other Moiety to his Children and Grand. cli. Hate: 
dren, The Maſter of the Rolls decreed that B. ſhould not come in - 
for a Share of the remaining Surplus, he being by the Words of the 
Will /eparated trom the other Children, viz. one Moiety thereof being ; | 
to his Son B. and the other to his Children and Grand-children, ſo u 1 
B. was intended to have only a Motety, Wms's Rep. 340, 341, 342. th 755 
5th Reſolution, Hill. 1116. Northey v. Strange. ap 
12. And the Children and Grand-children mult take per Capita, and 50. 

not per Stirpes, they all taking in their own Right, and not by Repr. 
ſentation. Wms's Rep. 343. the 6th Reſolution, Hill. 1716. Nox. 
they v. Strange. | | 

13. A Mother in Law can claim no Share of a Child's Eſtate upon 
the Statute ot Diſtributions; Per Ld. C. Macclesfield. 2 W ms's Rep, 
216. Hill. 1123. in Caſe of Duke of Rutland v. Dutcheſs of Ru. 
land, | FOLEY | | 
14. It was ſaid, that upon the Statute of Diſtributions of 22 Car, 2 
the Mother took all when there was no Wife or Child as the Father did, 


15. Before the Statute of 22 Car. 2. they diſtributed firſt among the 
lineal deſcending Line as Children; then they took the ineal Line 4. 
cending, as Father and Mother, and then the collateral Line, as Brothers 


16. It a Widow having three Children advances, one of them with 


others; Ld. C. King ruled, that the Child advanced ſhould not bring 
the 1cool. 1eceived into Hotchpor; and ſaid it weighed with of 


him that this Act of Diſtribution was grounded upon the Cuſtom of po 


London, w hich never affected a Widow's Perſonal Eſtate, and ſeems 


to include thoie within the Clauſe of Hotchpor, who are capable of hi 


having a White as well as Children, which muſt be Husbands only, Ci 
2 Wms's Rep. 356. Trin. 1726. Holt v. Frederick. 8 8 Vi 
| 17. Where a Man dies leaving a Wife and no Child, but a Mother a 
ard Frothers and Siſters, the Wife ſhall have one Moiety by the Sta- I 
tute, and the Mother, Brothers and Siſters, thall have the other Moiety F 
equally diſtributed between them. Abr. Equ. Caſes 253. Mich, 192), 8 


5 


18. The Statute 22 Car 2. cap. 10. does nor hinder bur that an Ad- 


| 
vancement out of the Perſonal Eſtate ro the Heir at Law, and ſo the / 
| Vie ot a Chattle Perſonal for his Lite muſt be brought into Hotchpot be- ! 
| fore he ſhall have further Diſtribution ; Per the Maſter of the Rolls, 


Gibb; 285. Patch. 4 Geo. 2. B. R. Pratt v. Pratt. 
at the Children unad- 


19. The Statute 22 Car 2. cap. 10. directs, th 


} 
vanced (hall out of the Surpluſage be made equal to ſuch as were advanced | 
before any further Diſtribution ſhall be made. A Portion to be raiſed out | 

« 


ot Land by a Proviſion in a Settlement upon a Contingency of Age ot 
Marriage, which had not happened at the Inteſtate's Death, is an Ad- 
vancement when by the Event ot the Contingency it becomes veſted; 
Per the Maſter of the Rolls. Gibb. 285, 286. Paſch, 4 Geo. 2. B. R. 


20. Where by ſuch Proviſion ſeveral of the Children, as for Inſtance, 
the Children by a ſecond Venter, are intitled to a Sum certain equi 


tribution, no Conlideration thall be had of that Sum to bring it into 
& | 0 . | | Finichpd 5 
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„Hure bot; Per the Maſter of the Rolls. Gibb. 286. Paſch. 4 Geo. 2. 
u B. R. Pratt v. Pratt. | Me 
0 21. If one dies Inteſtate without Iſſue, Brother or Siſter; but leav- 
aeg ſeveral Brothers and Siſters Children, viz. one Nephew by 4 Bro- 
tier, and three Nephews and two Nieces by a Sifter, theſe ſpall take by 
i Capita, and not per Stirpes, becauſe all equally of Kin. 3 Wms's Rep. 


50. Trin. 1730. Davers v. Dewes. 


EY 


(Z. 9) Diſtribution, Advancement. 


What ſhall be ſaid an Advancement within the N 2 2. 404 
22 Car, 2. cap. 10. to be brought into Hotchpo tt. 
d ß,, Vp ere, 
; C5. Ca, w . 3 5 | 

I, Had four Daughters, B. C. D. and E. and deviſed to B. 

> 10001, and by the ſame Will deviſed t B. C. D. and E. 
1500 J. a- piece for Portions, which 15001. a-piece was to be raiſed out of 
Lands deviſed tor that Purpoſe. Atterwards B. was married in A's 
Lite-time, and had a Portion given her by A. of 4000 l. A: made M. 
„. his Wife Executrix and gave her ſome Legacies, but made no Diſpoli- 

tion of the Surplus, which was conſiderable. Ld. Wright ſaid, that 
ith as to the Hotc hpote h he could ſee no Reaſon againſt ir, and therefore 
the the Portion mult be brought in, and ſo C. D. and E. have the Bene- 
ng fir of it, but not the Wife, and 1500 I. of the 4000 I. coming out 
ith of the Land, there was 2500 l. only to be brought into che Horch- 
of W porch. Chan. Prec. 182. Hill. 1101. Ward v. Lane. 5 
ms 2. A. on a Marriage Treaty covenanted to leave his Wife 2000 l. at 
of his Death, 20001. to his eldeſt Son, and 10001. a- piece to his youngeſt 
ly, Children, and atterwards being a Freeman of London died leaving ſe- 
veral younger Children ; and ir was held in that. Caſe, that the 10001. 


her a-piece to the younger Children being due only by Covenant was a 
[a* Debt on the Perſonal Eſtate, and not being to be paid till after che Z 
ty Father's Death, was no Proviſion or Advancement either within the ; 
2", Statute of Diſtributions, or the Cuſtom of London, to bar them of | | _—_— 


| their cuſtomary or diſtributory Shares of their Father's Perſonal E- 
fi ſtate, which were greatly advanced at the Time of his Death; Arg. 
he Abr. Equ. Caſes 250. cites 3April 1126, Feaſt v. Feaſt, But Ld. 
de- Kiyg ſaid that this was a Cauſe by Conſent, and the Queſtion very 
ls, little conſidered. Ibid. 253. 1 1 2 5 
3. The Father agreed to give 7oool. Portion with his Daughter 10 
be paid by Inſtalments of 1000 J. a Tear, and the Father had paid 6000 J. 
ed bur died before the fa 1000 f. became due, and on a Bill brought for a 


ut Diſtribution ot his Perſonal Eſtate, it was decreed by Ld. Maccles- 

ol held, and affirmed by Ld. King, that this 60001. was nor Part of the 

4 Advancement to be brought into Hotehpor, but that the remaining 

F 1000 I. was a Debt to be paid out of the Perſonal Eſtate; Arg. Abr. 

R. u. Caſes 25 1. Mich. 1424. cites ¶ Rowland, bur I ſuppoſe it ſhould * 
be] Newland v. Shepherd. 3 i CER 

e, 4 But it was ſaid Arg. on the other Side, that the Queſtion was 


il not whether the 60001. paid ſhould not be brought into Horchpor it 
iſ. the had deſired to be let into a further Share, but whether, the 6000 J. 
110 being more than her Share of the whole, ſhe ſhould have the other 1000 J. 
; and it was decreed that the thould, Ibid. 252. 253. Arg. cites Newland 
| v. Shepherd. | Lese e Jo he BY 
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Tue Words F. A. by Marriage Articles covenanted to ſettle within fix Months 
of the 1 aſter Requeſt of the Wite's Father, all his Lands in B. for raiſing 
o Bie. Soo. for Daughter's Portions on Failure of Iſſue Male, payable at 18 y 
rence be- Marriage, and Maintenance of 80 l. a Year in the mean Time. The 
' tween a vo» Wife died leaving only one Child, a Daughter named M. no Settle. 

ee ment being made. A. afterwards married a ſecond Wife, on whom 
seitlement, he ſettled great Part of the Lands comprized in the Articles, but with. 
bur are of out giving Notice of the Articles. A. died Inteſtate leaving a Per. 
| Settlements ſonal Eſtate of 20,0001. and the ſaid M. by his firſt Wite about 


in general; 11 Years of Age, and B. a Son, and E. a Daughter by the ſecond 


mend Oh: 1. Wiſe. It was decreed by Ld. C. King, aſſiſted by Raymond Ch, ]. 


Ibid. 244. the Maſter of the Rolls, and Mr. Juſtice Price, that the 5000 l. ſe. 
* Acon- cured to M. though on the * Contingency of living to 18 or being mar. 


wes roger ried, and which have ſince happened, muſt de brought into Hotchpet 
K Pappe by M. to intitle her to a Diſtribution of the 20, col. 2 Wms's Ry, 


is an Ad- 435. to 449. Hill. 1727. Edwards v. Freeman, 
vancement | | | 55 Za | 
pro tanto, Asa. Covenant to leave a Child 1001. if living a Week after my Death; So if it were 
that the Child ſhould be living one, two, or three Years after the Ipteſtate's Death. Suppoſe it 
were a Bond inſtead of a Covenant, or a Mortgage inſtead of a Bond, it wouid make no Difference; 
Per Ravmond'Ch. I. and granted that it would be no Proviſion till the Contingency happens; And 
agreed that the + Contingency ſhould be limited to ariſe in a reaſonable Time, woich being at 180r 
Marriage, he held a reaſonable Time, Ibid. | | | | 
1 8. P. by Ld. C. King. Ibid. 449. | 


6. A Proviſion for a Child by Will is not an Advancement to be 
brought into Hotchpor, (tor a Caſe may happen, that as to Part of the 
Perſonal Eſtate the Teſtator may die Inteſtare) neither [ſhall Land gi. 
ven by Will to a younger Child; For a Proviſion to be brought into 
Hotchpot muſt be ſuch as is made by an Att in the Teſtator's Life-time, and 
no by Will ; Per the Maſter of the Rolls. 2 Wms's Rep. 440. Hill. 
1724. in Caſe of Edwards v. Freeman, | | | 


7. It the Father ſettles a Rent our of Lands upon a younger Child, 
it was held by the Maſter of the Rolls thar this would be an Advance- 
ment. 2 Wms's Rep. 441. in Caſe of Edwards v. Freemam. 

8. It the Father by Deed ſettles an Annuity upon u Child to commenct 
after his Death, this is an Advancement pro tanto; Cited per the Mal- 
ter of the Rolls our of Swinb. 165. and his Honour ſaid, that by the 

ſame Reaſon a Reverſion ſertled on a Child, as it may be valued, is an 
Advancement alſo. 2 W ms's Rep. 442. in Caſe of Edwards v. Free- 
| man. | | . 1 3 
5 P. by Ld. 9. A Proviſion, within the Statute, for a Child need not tate Place in 
Ch. J. Ray- the Father's Life- time, but a future Proviſion is a Bar pro tanto; and 3 
mond Ibid. Portion aſſured or ſecured to a Child, though in futuro, is a Proviſion 
44 and put according to its Value; Per the Mafter ot the Rolls, 2 Wms 
the Cate, k | . 8 ze Rolls, 2 Wms's Rep. 
| that the Fa- 442. in Caſe of Edwards v. Freeman. - "Y 
ther had co ; 5 „„ 3 | FVV | 
venanted with Truſtees to pay a Child 100 l. a Week after his Death, as ſuch Covenant would have 
| been plainly good, ſo would it have been a Portion within the Act. 
A future Proviſion is within this Act; But an Annuity for Maintenance and Educatian is not to be 
brought into Hotchpot. Abr. Equ Caſes 254. Mich. 1727. Edwards v. Freeman, | 


10. Maintenance Money agreed by Marriage Articles to be paid to 1 
Daughter of a firſt Marriage in Caſe of Failure of Iſſue Male, of $01, 
* a Year till 18 or Marriage, and then to have 5oool. is not to be 
brought into Hotchpor, no more than what is allowed or ſecured by 
the Parent tor the Education of the Child. 2 Wms's Rep. 435. 449 
by Ld. C King, aſſiſted by Ld. Ch. J. Raymond, the Maſter of the 
Rolls, and Mr. Juſtice Price, Hill. 1727. Edwards v. Freeman. 


11. A. having 


0 2 2 5 


— — AM." 8 9 1 4 * 


Executors. 191 
hy 11. A. having three Children, B. C. and D. advanced C. in Part who 
died leaving Iſſue. Atterwards A. died Inteftate. The Iſſue ot C. muſt 
bring into Hotchpot what C. received in Part of Advancement, as C. 
he muſt have done had he been living and claimed a diſtributive Share; 
le. Admitred by Talbot Solicitor General of Counſel for the Iſſue of C. 
2Wms's Rep. 560. Mich. 1729. Proud v. Turner. 
th. 12. Caſe upon a Bill brought by Conſent for Opinion of the Court 
e. W was, that the late Thomas Lutwich, Eſq; having purchaſed a Houſe . 
&c. at Turnham Green, (which was Cpybold and of the Cuſtom of Bo- 
nd roug h-Engliſh) atterwards died Inteſtate, leaving two Sons and ſeveral 
y Daughters, and the younger Son brought his Bill for a diſtributive 
fo. WW Share of his Father's Perſonal Eſtate &c. And it was inſiſted on Be- 
half of the Defendants and the other Children, that he ought to bring 
mY this Copyhold into Hotchpot, upon the Authority of the Caſe of 
Pratt v. Pratt. Decreed in Point by Matter of the Rolls 11 May, 
1132, and two Queſtions were made upon the Statute 22 & 23 Car. 2. 
| cap. 10. iſt. Whether by the former Part of S. 5, in the Statute a 
ere younger Son having Lands by Deſcent is to bring into Hotchpor ? 
e it And 2dly, Whether the latter Part of the Clauſe, which provides that 
the Heir at Law ſhall have Diſtribution notwithſtanding Lands de- 
r ſcended &c. or; coy the Heir at the Common Law only? And 
per Ld. Chancellor, as to the firſt Point held, that che youngeft Son 
having Lands by Deſcent, as in this Caſe, was not obliged to bring them into 
Hotchpot ; and that the Heir at Law in the latter meant the Heir at the 
de Common Law, though that Point he ſaid was not neceſſary to deter- 
mine, inaſmuch as he thought upon the firſt Part of the Clauſe, the 
4 younger Son by having Lands by Deſcent by the Cuftom was not 
barred of an equal Share of the Perſonal Eſtate with the other Children, 
1 As to the Cate of Pratt v. Pratt, his Lordſhip declared he had a 
great Regard and Deterence to the Opinion, and Judgment there gi- 
ven, but that however he muft be guided by his own judgment and 
Conſcience, MS. Rep. 26 March 1735, Lutwich v. Lutwich. ES 


2 « — 31 1 
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e (Z. 10) Diſtribution. 
Of what Things. „ vn 


n | | 


0 1. DONDS taken in Deviſee's Name ſhall be accounted Part. of the 
D Teſtator's Perſonal Eſtate diſpoſed by bis Will, and to be di- 
vided accordingly. Chan. Rep. 86. 10 Car. 1. Bates v. Mickleth- 

Waite. os 5 . N 
2. Eſtate pur auter Vie is not diſtributable by the 22 & 23 Car. 2. Cumb, 388. 
* cap. 10. 2 Salk. 464. Mich. 8 W. 3. B. R. Oldham v. Pickering. eee | 
8. 1 12 Mod. 103. 8. C.; Salk. 137. 8. C. LA. Raym. Rep. 96. &C 0. 
cordingly, | 5 | 

When ſuch Eſtate is limited to Executors it is Perſonal Eſtate, and as ſuch is diftributable within 
theSratute of Diſtributions; Cited to have been ſo decreed by Ld. C. Cowper, in Caſe of the Duke of 

Devon and Kinton. And Ld. C. King decreed accordingly that it was Perſonal Eſtate. 2 Wms's 

Rep. 381, 582. and at the Bottom of the Page has the following Note, that however, though in the 

Spiritual Court an Eftate = auter Vie be not diſtributable on Account of its being a Frechold, yet | a 

it ſeems as if in a Court o 1 ſhould be diſtributable, and that the Adminiſtrator ſhould be 

taken to be a Truſtee for general Legacies, if any, and if no Will, then for the nexi of Kin; And 

% Adminiſtration may be granted to one only as principal Creditor, he ought not to go away wich 

the Reſidue of the Eſtate pur auter Vie as Adwiniſtrator. 8. P. and by Ld. C. King, Eftare 


* 
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pur auter Vie is diſtribütable in Equity. 3 Wmz's Rep. 102. Hill. Vac. 1930. Witter v. Witte, 
And by 14 Geo. 2, cap. . an Eſtate pur auter Vie not being deviſed, or in Part applied to the Pay 
ment of Debts according to the Statute of Frauds, ſball be diſtributed in the ſame Manner as Perſonal 
Eſtate. : 2 


— 


3. Lord Cowper was of Opinion upon the Statute 22 & 23 Car. 2 
cap. 10. S. 4. that the Word (Portion) with reſpect to younger Chilura, 
did include an Eſtate in Land as well as in Money, and that this Land in 
the Computation of the Eſtate to be diſtributed, was to be added tg, 
and computed with the other Parts of it, but with reſpect to the eldeſ 
Son, whatever Land came to him from his Father by Deſcent or other. 

| Wile, he is to have his Share without any Conſideration of the Value 
of ſuch Land &c. Hill Vac. 1715. Lloyd v. Twitſham. 
4. The Statute of Diſtributions does not break into any Settlement 
which has been made by the Father, but only meddles with what is hft 
undiſpoſed of by him; it takes away nothing that has been given, how. 
ever unequal or exceeding it may be as to the Remainder letr ; Per 
Raymond Ch. J. 2 Wms's Rep. 443. Hill. 1727. Edwards v. Free. 


man. 


** 2 . SES. C2 4 1 2 ; $f 


(Z. 11) Diſtribution. 
To whom. 


1. Directed toool. to be raiſed and divided among five Children, 

One of them dies before Diſtriblution. His Share ſhall go to the 

Survivors, and not to his Devitee, 2 Chan. Rep. 129. 29 Car. 2. 

Woolſtenholm v. Swetnam. VVV 

Freem Rep. 2, A Brother of the Half Blood is intitled to a Share of the Perſonal 
294. bl. 345. Eſtate of another Brother, though of the Whole, with Brothers and 
10 pe Siſters of the whole Blood to the Inteſtate, there cannot be two De- 
cordingly; grees made of the whole and the halt Blood. The Intent of the Ad 
and the Ch. was to give the Eccleſiaſtical Court the Juriſdiction in this Matter, 
. cited Sir and to provide for the Diſtribution of Inteſtate's Eſtates, which they 
Sands had a Jong Time attempted and conteſted, but were ſtill prohibited; 
Caſe reſolvd but now this Act permits them to proceed; And an Information is 
10 in the De- proper by hearing Civilians what their Courſe is and has been. 
_ 1 Vent. 316. Trin. 29 Car. 2. E. R. and Ibid. 323. Mich, 29 Car. 2. 
Ini Ce, the Opinion of the whole Court was, that the Halt Blood was intitled 
S. C. the upon the new Act. Smith v. Tracy, _ e 5 


Brother of . | | 5 1 Kr” 
the Halt Blood muſt be accounted in equal Degree. —— 2 Mod. 204. S. C. ruled accordingly.— 
2 Lev. 173. S. C. 2 Jo 93. S. C. ruled accordingly. In the Caſe of U inchelſea (Earl) 


v. Norcliſt, Vern. 403. pl. 375. Trin. Gas 2. the Court was of Opinion that where there 16 


Brother of the whole Blood, and a Siſter of the Halt Blood, the Siſter ſhould have bur half a Share; 
But the Reporter adds a Note, that the Judgment in the Caſes ot Smith, Tracy and Stapleton v. 
Sherard, and the conſtant Practice of the Court has been otherwiſe. And adds a further Note that 


it has been ſettled in the Caſe of Crooke v. Watts upon an Appeal in the Houle of Lords that the 


Half Blood ſhall have a whole Share, viz. equal with thoſe of the whole Blood, — 2 Vern. 124. 
pl. 124. Hill. 1690. Crooke v. Watts decreed a whole Share to the Half Blood; and adds a Note, 
that on Appeal to the Houſe of Lords this Decree afrer Arguments by Civilians and common Law- 
yers on both Sides there was confirm'd. 2 Vent. 317. Anon. S. P. in a Nota, and intends 
the S. C. — Show. Parl. Caſes. 108. S. C. N accordingly, — 2 Freem. Rep. 112. pl. 

124. in Canc. S. C. decreed accordingly. —  S. P. by Ld. Chancellor. Barnard, Chan, Rep. 273. 
Hill. 1940. in Caſe of Wallis v. Kodlon.——2 Chan, Rep. ;30o, or. S, P. 36 Car, 2. Pulicn v. 
Serieant.— 2 Freem. Rep. 112. pl. 124. Hill. 1689. Croke v. Watts the Court held that the 
Halt Blood was in. Equali Grady, and ought to have a whole Share Carth, 51. Trin. 1 W. & K in 
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— 


;. R. the S. P. held accorlingly in Caſe of Brown v Farndell —— Comb. 112. S. C. reſolv' ac. 
cording] . 2 Vern. 124, Hill. 1690 Crooke v. Watt. S. P. decreed accordingly. by Lords 
—— in Canc. and upon an Appeal to the Houſe of Lords after hearing Civilians and co n- 
mon Lawyers on both Sides the Decree was affirmed —— Vern. 404 in pl. 375. in a Nota cites d. C. 
lettled in Dom. Proc. | | | 5 YR 


z. Repreſentatives of Collaterals in 22 & 23 Car. 2. cap. 1o. ſhall be 2 Vern. 168, 
intended only ot Brothers ana Siſters Chilaren of the Party Inteſtate. P*<r9" v. 


2 Show. 286. pl 282. Paſch 35 Car. 2. B. R. Caldicor v. Smith. . 


| | inclin'd 
contra, but no Decree ; But 233. Maw v. Harding decreed according to Caldicot's Caſe. —— 1 Silk. 
250 that Brothers and Siſters Children mean Iateſtate's Brothers and Sifters Children. Pett v. Pett. 


4. A Man 17 Inteſtate, and his next of Kin were two Aunts, but Freem. Rep. 
one of them died before him, and left rwo Children, and Adminiitration My 349. 
being granted to the ſurviving Aunt, the was ordered to diſtribute a © g. 8. i 
Share co them, and ſuch a Share as their Mother would have, it the ſays the 

had been living; but this was contrary to the Opinion ot the Ch, J. Court grant- 
North, who would not allow Reprelentations amongit Coilaterals to {43 Provi- 
remote. See his Lordſhip's Argument Raym. 496. tc 507. Hill. 34 & by hs Pro- 
35 Car. 2. Carter v. Crawley. | | viſo in the 


| | | Act Repre- 
ſentatives ſhall not extend further than Brother's and Siſter's Children. Bur Ibid. 299. pl. 352. Trin. 
1680. S. C. the Court on the Caſe coming on to be argued was div ded; North and Charlton for the 
Prohibition, but W indham and Ellis e contra; Et adjorn tur. Bur bid, 298. pl. 354 S. C. Hill. 
1680. North was for the Prohibition, and Charlton and Windham againſt it. Et adj»ruatur. 


F. A Prohibition was prayed to the Eccleſiaſtical Court where a 
Perſon died Inteſtare, and his next Relation was a Conftn German; and 
the Children of another Couſin German ſued tor Diſtribution; And per 


| tot, Cur, the Prohibition was granted upon the new Act ot Parliament 


of this King. Freem. 298. pl. 355. in Scacc. Hill. 1680. Anon. 
6. The Father had a Son and two Daughters, one of the Daughters 2 Show. 283 

dies ; the Father intending to let the Son have the whole Advantages Taylor v. 

ot the Inteſtate's Eſtate renounces the Adminiſtration, and it is granted * 4 

to the Son; the other Daughter comes into the Spiritual Court, and /wes fg Tee 5 

for a Diſtribution upon the Act; home” Pollexten moved tor a Pro- tur. A 

hibition in Trinity Term following. Holt thewed Cauſe why a Pro- 


hibition thould nor go, and ſaid, that 25 Car. 2. was made in purſu- 


' ance of 31 H. 8. and upon the Statute ot H. 8. the Ordinary upon the 


Father's renouncing could not commit to a Stranger, bur mult - have 

committed to the next of Kin; and that now this Statute cauſes a 

Diſtribution to thoſe who have an equal Right to the Adminittration, 

which the Daughters in this Caſe have. Pollex fen on the other Side 

faid, In this Caſe there could be no Diſtribution, unleis the Act gave 

it; and he ſaid what the Act gives is at the Time ot the Death ol the 

Party, and that none ſhall have Diſtribution but who is at that Time, 

Viz, at the Death of the Inteſtate intitled to it; He ſaid that here his 

renouncing gave no Right, and that it he come and ſue atterwards in 

the Spiritual Court, that this will not bar him; It the Father had 

died betore Adminiſtration taken our, his Executor or Aqmiaiſtracor 

ſhould have it. Jones ſaid, That the mean Intent ot 25 Car. 2. was to 

hinder the Ordinary trom letting whom he pleaſed run away wich the 
whole Eſtate; a Prohibition was ordered with a Delign to argue it upon 

a Demurrer. Skin.103. Paſch. 35 Car. 2. B. R. Tay ler and Haynes. =. 
J. If any of the next of Kin die beſore Diftribution, ſuch Share ſhall The Right 

$o to his, her, or their Executors or Adminiſtrators, and thall nor to diſtrivu- 
urvive to the next of Kia of the Inteſtate. 2 Chan. Rep. 374. 1 ac. 2. . Q ee ; 
Winchelſea v. Norclifl. | 5 1 * gag 


diacely on 
, - | 3 5 | | the lat {- 
ate's Death; Per Maſter of the Rolls, and (aid oe this is according to Reſolutions. 2 Wa's Rep. 
d d SS. 
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442. Hill 1727 in Caſe of Edwards v. Freeman. S. P. by Ld. Ch. J Raymond, but he fi 


it does in all Events then veſt, becauſe if there is a poſthumous Child, ſuch Child ſhall not be 18 
for its Share though not in Eſſe at the Inteftate's Death. Ibid, 446. | 


8. A Crandmot her ſhall not have a Share with the Brother or Sifty 
though it was argued that ſhe thould, becauſe ſhe is cwo Degrees tron 
the Inteſtate; and ſo is a Brother or, Siſter, computing the Degreg 
according to the Civil or Canon Law, viz, One Degree to Father 
and another from him to the Brother, and ſo to the Grandmorthe; 
ts but two Degrees, viz. One to the Father, and another to the Grand. 

mother. 2 Freem. Rep. 95. pl. 105. Trin. 1686. Winchelſea (Earl 
| v. Noroliff. 

A. dies tn= 9. Uncle's Son ſhall not come in for a Diſtribution with the livin 
eſtate, Uncle, Per Lords Commiſfiones. Ch. Prec. 28. pl. 30. Trin. 1691 
Jeavirg an . þ "35 Id | | We ; 
_ Uncle and Maw V. Harding, | | 

a deceaſed | | | | | | 
Uncle's Son, the Court inclined that the Nephew was intitled to a Share with the Uncle, but took 
Time to conſider of it. 2 Vern, 168 Beeron v. Darking No Repreſentation but b-tween Bro- 
rhers and Siſtzrs ro the Inteſtate. 2 Vern. 233. Maw v. Harding.-—2 Show. 286. Caldicott y 
Smith accordingly. _ e | | | 


10. If a Man dies Inteſtate leaving only one Child, ſuch Child is with. 
in the Statute of Diſtributions ; and it is not Caſus Omiſſus; Per Ctr 
Obiter. Carth. 52. Trin. 1W, & M. in B R - 3 

11. An Infant in Ventre ſa Mere at the Time of the Death of the 
Father was held clearly per Cur. to be intitled ro a Share by the Sta- 

Barnard. tute of Diltcibutions ; For he is in the Eye of the Law a Child, and 
b ought to be provided for as well as the Reſt; and though it was ad- 
Bw, 1040. mitted that a Dittriburion Share is an Intereſt vetted on the Death of 
8 P. held the Iuteſtate; even before the Diſtribution, and ſhall go ro the Exe- 
accordingly cutor or Adminiitrator of the Party, though he dies betore Diſtribution, 
in Cale ot pet it was not ſuch an Intereſt veſted in the Children born fo as to de- 

Wallis v. 8 N | | ne 
Bodſon. brive the after-born Children. 2 Freem. Rep. 230. pl. 301. Mich, 

1698. Ball v. Smith. ; 5 
Wrms's Rep. _ 12. Brother's Grand Children cannot ſhare with Brother's Children; 

25. Trin. For the Inteſtate is the Subject ot the Act. It is his Eitate, his Wike, 

190. 5. R. his Children, and by the ſame Reaſon his Brother's Children, for he 
aer ag is equally cor relative to all; Per Cur. on a lotion for a Mandamus 
z; Salk, to make Diſtribution &c. 1 Salk. 250, Trin. 12 W. 3. B. R. Petty, 
138 8. C. Petr. | | | | 
accordirgly, 2 | | ES | 5 
— 12 Mod 409. S. C. accordingly.— Ld. Raym, Rep. 571. S. C. accordingly. —S, C. cited by I4 
C. Parker. Mich. 179. Wms's Rep. 595. 25 | 
So where A died Inteſtate leaving no Wife nor Child but his next of Kin were an Uncle by the 
Mother's Side, and a deceaſed Aunt's Child, Ld, C. Parker ſaid that Pett's Caſe was a Caſe in 
Point, and that the Grndchild in that Caſe was a Nephew to him with whom he claimed to cone 
in for a Share and ſo is the Claimant here; and the Uncle having demurred to the Nephew's Bill by 
which he claimed a Share, the Demurrer was allowed. Mich. 1719. Wms's Rep. 594. Bowers „. 

Liitiewood. . | | 5 | N 


WVems's Rep. 13. An Iateſt ate having neither Father or Mother, Wiſe or Children, 
25. pl 6. but only a Siſter of his Father, and two Daughters of his Father's Brother 
2 the a Motion was made for a Mandamus to the Ordinary to make Diftri- 
HR_ ts. bution, who had granted it to his Father's Siſter. Sed per Cur. by the 
clared, that Statute 22 Car 2, there ſhall be no Diſtribution amongſt Collacerals 
among Col- after Brother's and Siſter's Children of the Inteſtate; for that Statute 
laterals, : is a Reſtraint on the Common Law, and therefore ſhal not be carried 
Laying, By farther than the Letter, and atter ſuch Collaterals, ic thall go to the 
Brothers and NEXT of Kin to the Inteſtate, which in this Caſe was to his Father's 
Siſters Chil- Siſter. 3 Salk. 138. pl. 3. Petr v. Pett. | | 
dren, Proxi- | | | | 
mity of Blood ſhall give Title to the Perſonal Eſtate of the Inteſtate. 12 Mod. 409. S. C. ac. 
_ Cordingly. — Ld. Raym. Rep. 571. the King v. Raines, alias, Petr v. Petr, Trin. 12 W. 3. S. C. 

held accordingly. Comyns's Rep. 87. pl. 56. S. C. and a Mandamus was denied. 
e : Fe 14. Among 


ww 


4 — HO «as owe his ek Oh 


_— 
— — —— 
—_— OO 
— — ' — 


„„ YR 198 


—— — * 


LE 


14 Among Lineals, Repreſentatives ad Infinitum thould bare in the Holt Ch. J. 
Diſtribution ; but otherwiſe among Collaterals ; Admitted Arg, Haid it ap- 


iſtri a : ars from 
Wms's Rep. 27. Trin. 1700. in Pett's Caſe. Ridley's 


h 5 | View of th 
Civil Law (pag 63.) that the Grandmother &c. of the aſcending Line to the utmoſt Dares is _ 


ciently preferred before the neareſt Collaterals, but that he ſaid may be altered by the Statute of Car, 
2. which prefers the next of Kin though Collaterals before one though Linea] that is more remote. 
Wms's Rep. 51. Paſch. 1701. in Caſe of Blackborough v. Davis. | 


15. The Aunt is not intitled to a Diſtribution with the Grandmother ; Till the 
for as by the Common Law, Father and Mother were nearer than Time of 
Brother and Sitter, Grandtather and Grandmother are nearer than H. 2. or 2. 
Uncle and Aunt, the Grandmother in this Caſe is the Root of the Kind- 8 
red, whereas the Aunt is only a Branch; and the Grandmother is in the ee — 
Place of the Mother; If one had died without Wife or Child his Mother excluded 
had all (betore 1 Jac. cap. 17 ) and his Brothers and Siſters nothing; #5 to the 


But the Father ſurviving has all at this Day, and this Act was to pre- Real Eſtate 


vent the Mother's carrying all to another Husband. t Salk. 251. Trin. 2 . 
13 W. 3. B. R. Blackborough v. Davies. „ 
| as to the 


Perſonal. Ibid. — 12 Mod. 615. to 626. Hill. 1701. S. C. — Wrms's Rep. 41. to 53. Paſch, 
1701. S. C. Ld. Raym. Rep. 684. 686. S. C. the Court held, that the Grandmother is as near 
as the Aunt; For in this Caſe in Deſcent of Lands it would be a mediate Deſcent, and the ſame Me- 

dium to both, viz, the Father; and the Grandmother ſeems to have the Advantage, becauſe ſhe is of _ 
the Right Line, and the Aunt of the collateral Eine. And Sir Barth. Shower cited a Caſe between 
Burton «rd Sharpe, in the laſt Trin. Term, where an Adminiſtration was ſued to be granted to 
the Great Grandmother ; and the Aunt moved for a Prohibition in C. B. to ſtay the Suit in the Spi- 
ritual Court, and it was denien.——Chan. Prec. 527. Hill, 1719. S. P. Woodroffe v. Wickworth ; 
and ſays it was fo ſettled in Caſe of Welſh v. Duppa. | | PF: 


16. I give unto my Daughter A. all my Goods and Plate, 1500 l. to 
my Son B and 10 l. and no more to my Son W. and 10 l. and no more to 
my Wife's Daughter P. and made C. and D. Executors, and gave them 
100]. each, but makes no Diſpoſition of the Reſidue, Decreed that 
it ſhall go in a Courſe of Adminiſtration, bur Decree reverſed, for it 
is plain that V. and P. were to have 10 l. and no more. MS. Tab. 
March 8, 1996. Vachel v. Breton. 5 

111, The next of Kin to an Inteſtate were a Grandfather by the Fa- 
ther's Side, and a Grandmother by the Mother's Side. They ſhall take 
in equal Moieties by the Statute of Diſtributions as being in equal 
Degree. Decreed at the Rolls, and Sir Joſeph Jekyl was ſo clear 


in the Point that he would not ſuffer it to be debated. Wms's Rep. 


53. cites 13 May 1723, Moor v. Barkham. „„ 
18. A Papiſi may take a Perſonal Eſtate by the Statute of Diſtribu- 
tions in the Caſe of one dy ing Inteſtate; it is the Act of the Law, it 
is the Legiſlature that gives theſe diſtributary Shares to the Widow 
and next of Kin; it is a Succeſſion ab Inteſtato to a Perſonal Eſtate, 
ſimilar to a Deſcent of Land, where an Heir though a Papiſt (as here) 
if above the Age of 18 Years and fix Months may inherit. Beſides, 
the Intent of the Statute of Diſtributions was that the Adminiſtrator 
thould fell all the Perſonal Eſtate of the Inteſtate, turn it into Money, 
and diſtribute it; now it would be inconſiſtent that the Papiſt ſhould 
have a Share of the Money left by the Inteſtate, but not of the Money 
raiſed by the Adminiſtrator out ot the Inteſtate's Eſtates. 3 Wmss 
Rep. 48, 49. Trin. 1730. Davers & al v. Dewes & al. 5 
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(Z. 12) Diſtribution. 
Where the Right {hall be ſaid to be veſted. 


Where a 1. 
Perſon thus 
intitled to a 


Dies Inteſt ate without Brother or Sifter, his Mother livin, 
HShe makes her Will, and makes B. her Executor and r:/1duary 


9 Legatee, and dies within a Week after her Son, and before ſhe had takey 


Share dies ot Adminiſtration to him. The Brother 7 the Maher takes out Adm 
withina =mf/rarion to the Son as his Uncle and next Friend; The Executor of the 
Yearater Mother brings a Bill againſt the Uncle and Adminittrator of the Son 


the Inteſ- 


tare. in ſach lo have an Account of the Perſonal Eſtate of the Son in Right of bis Tiſ. 
Caſe, tho fatrix, who was intitled to it by the Statute of Diftributions. Cowper C. 


by the Sta- ſaid, the Adminiſtrator of the Son is only a "Truſtee tor the next ot Kin 
tute no Diſ= to the Inteſtate who are intitled to a Diſtribution by the Statute, and 


tribution 


"iy ia-be made that in this Caſe was the Mother, the Son dying without Father, Bro- 


within a ther or Siſter, and this is an Intereſt veſted in the Mother though fbr 


Rho yet died before Adminiſtration taken out to the Son, and ſhall go to her Exe. 
the Share 


W and reſiduary Legatee; and decreed accurdingly for the Plaintiſ. 


ceaſed Pex. MS. Rep. Trin. 2 Geo. Canc. Jackſon v. Prudehome. 

jon will be | „ 5 

an Intereſt veſted, tranſmiſſable to his Executors or Adminiſtrators; For in this Senſe the Statute 
makes a Will for the Inteſtate, and it is as it a Legacy was bequeathed payable a Year hence, which 
would plainly be an Intereſt veſted preſent] . Nay, where one died without Wife or Iſſue and In 
reſtare, leaving a Father who alſo died before taking out Adminiſtration, or altering the Property a 
the Efate ; though in that Caſe there was only one who could claim as next of Kin, and ſo literally 


and firiftly ſpeaking there could be no Diſtribution, yet by the Statute the Right to the Inteſtate's 


Perſonal Eſtate veſted in the Father, and conſequently belonged to his Executors or Adminiſtrators, 
and not to the next of Kin to the firſt Inteſtare, who in ſuch Caſe happened to be a different Perton, 
3 Wms's Rep. 49, 50. in a Note of the. Reporter, cites Hill. 1508. Grice v. Grice ; Per Ld, Cowper, 
And Note, Mr. Vernon upon this Occaſion told the Reporter it had been twenty Times de- 
termined in Equity, that where there 1s only one Perſon intitled to take the Perſonal Eftate of the 
Inteſtate as next of Kin, the Statute veſts a Right in that Perſon, making him as a Legatee of the 
art deceaſed. Ibid. | EE | 5 LP | 


(Z. 13) Diſtribution, 
By the : Court on A | Deviſe. 


1. IEriſe after Debts and Legacies paid, the Reſidue amongſt his Kin- 
v dred according to their moſt Need; This is to be extended ac- 
cording to the Act for better Settlement of Inteſtate's Eſtates. 2 Chan. 
Rep. 147. 30 Car. 2. Carr v. Bedlord, . 
2. A Freeman of London deviſed his Part thus, viz. I intruſt it with 
my Wife, and to give it amongſt my Children as ſhe ſhall think fit. The 
Teftator had a Child by a former Venter, to whom the Mother-in-law gave 
a ſmall Part, and the reſt amongſt her own Children The Court de- 
creed that the Diſtribution is unjuſt. Fin. Chan. Rep, 354. Paſch. 
30 Car. 2. Oaker v. Parrot. 7755 


3. Deviſe 


„ 


* 


Fxecutors. 


% 


$. Devils co the W ite, and hoped ſhe would leave it to bis Son. Her, 


{cond Husband granted the Legacies deviſed away. Son ſued tor 
Relief but was diſmiſſed; for f was no Troſt for the Son. Cited per 
Finch C. Chan. Caſes 3 10. Hill. 30 & 31 Car, 2. in the Caſe of Civil 
y, Rich. 


wes to ſell for Payment of Debts, Decreed the Lands to be fold tor 
pay ment of the Debrs, and to pay B. ſeven Years Purchaſe for her E- 


| fate for Life in ſuch Part of the Lands which thall be fold for the 
Purpoſe atoreſaid, Fin. Rep. 414. Hill. 31 Car. 2. March v. Fowke 


& al. OY pe I 
5. An Eſtate was deviſed to a Man to diſtribute the your amongſt his 
Nephews and Nieces as he ſhould think fit, and one of the Nieces, to 


whom nothing had been appointed, brought a Bill that the might have 
an equal Share ot the Eitate, and was diſmiſſed. Vern. 356. Hill. 


1695, Swetnam v. Woolaſton. 


6. A. directs his Lands ſhall deſcend to his three Daughters in ſuch Lbid. arg, pl; 
Shares and Proportions as his Wife by Deed ſball appoint. She makes a 5%, Wich- 

. 0 . . *1 „ . . 1686. 8. 80 Is 
very unequal Diſtribution. Whether Equity will relieve againſt it. the Court 
Vern. 355. Hill. 1685. in Caſe of Wall v. Thurborne. declared that 

| 5 N | 0 ; Ra. ; the Caſe was 
proper and relievable in Equity, and it is diſcretionary in the Court whether to do it or not, and 


took Time to conſider of it, and to be attended with Precedents. 


J. A. deviſed ſome Legacies, and then gave the Ręſdue of bis Per- 
ſonal Kflate to and among his Kindred, accoraing to their moſt Need, and 
deſired that a ſpecial Regard ſhould be had to W. his Sifter's Son, The 
Court thought the Act of Diſtributions the beſt Rule as to limiting 


| the Extent of the Word Kindred, but the Order took in the Nephews 
and Nieces, together with their Mothers, and directed that W. thould 
have ſomething conſiderable, and the Executor afterwards to give 
moſt Where was the moſt Need; and the Maſter to ſee Right done. 2 


Chan. Rep 146. 30 Car. 2. Carr v. Bedford. 


8. A Deviſe ot the Surplus was ro Teſtator's poor Kindred at the Diſ- 
cretion of his Executors. Decreed to the poor Kindred according to the 


Act tor diſtributing Inteſtate's Eſtates, and no tarther, and to be diſ- 


tributed in ſuch Shares and Proportions as the Executors ſhould think 


fit. 2 Chan. Rep. 395. 2 Jac. 2. Griffich v. Ine. 


9. The Husband deviſed Perſonal Eſtate ro his Wife upon Truſt - 
and Confidence that ſbe ſhould not diſpoſe thereof but for the Benefit of her 
| Children, She made a very unequal Dittribution ; But decreed an 


equal Diſtribution, Vern. 66. pl. 63. Mich. 1682. Gibſon v. Kinven. 
10. Money bequeathed to A. for Lite, and it ſhe died in che Lite 


of B. her Husband, then to go to the Children of M in ſuch Shares as 
A. ſhould adviſe. Some of M's Children died leaving Iſſue, and then 
A. dies in the Life of B. making no Appointment. Decreed a Diſtti- 


bution among M's Children and their Repreſentatives per Capita, and 


pleaſes, wit hont giving an Account to any Body, H. died and made no Di/- 


poſal. The Detendant her Husband took Adminiſtration, and che Chil- 


dren the Plaintiffs brought their Bill tor this 10001. And the ſole 
Queſtion was, Whether there was any Intereſt vetted in the Children 


by this Devite? For it there was not, then it belonged to the Defen- 


dant who was Husband and Adminiitrator to the Wife; and it was 


inliſted tor him, chat it being given to the Wiſe by the firſt Words 4 5 
— ee one PEEENOY Ph the 


Eee 


A. deviſed Land to B. for 80 ars if (be lives ſo long, then to Traſ- 


not per Stirpes. 2 Vern. 50. pl. 49. Paſch. 1688. Crook v. Brook- 
ing. _ 5 8 | 15 5 Hs 1 e | | 5 5 be | 

11. A Deviſe was made in theſe Words, I give to my Daughter H. 

1000 J. to be ordered and diſpoſed by her for the Benefit of her Children as ſhe 
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the Will the Husband became intit led to it. The Cauſe was referred. 
and ſo the Court gave no Opinion, but feemed doubtful in the Caſe 
2 Freem: Rep. 110. pl. 121. Mich. 1689. Hillier v. Hilker. 

12. A Mun gave # Perſonal Eftate to his Wife upon Truſt that jj; 
Should diſpoſe of it among her Children in ſuch Manner as ſbe ſhould think 
Ar, and the would have made an uneqnal Diſtribution of it, and the 
Court ordered her to give it amongſt them equally, there being ng 
Proof of any Misbehaviour in any of them. 2 Freem. Rep. 199. iy 
pl. 273. Frin. 1694. cited as the Caſe of Baker v. Barrett. 

13. A. makes two of his Daughters his Execmors, and gives 400 
by them to be diſtributed among themſelves and their Brothers and Siſtirs, 
according to their Neceſſity, as in their Diſcretion they thould think fit; 
Per Wright K. Decreed a double Share to the Plaintiff, che Heir 
looking on him to ſand moſt in Need thereot, and confirmed his for- 

meer Deeree. Affirmed in Parliament. 2 Vern. 420. Paſch. 1701. War- 
The Deviſe burton v. Warburton, 3 „ 5 

was forthe 14. A. devifed 151. a- piece to each of his Father's and Mother's Re- 
VE * 1. Ltions, and makes B. Executor, and C. reſiduary Legatee. B. paid 
. e "141. 70 4 Cotiſin- German, and 15 J. a-piece to her four Claren. C. in- 
that the Sta- ſiſted the Diſtribution ought to have been guided by the Statute, and the 
tute of Diſ- Children ſhould have had nothing. Ld. Wright allowed the Payment 
eb good, and took Notice of the Caſe ot Arnold v. Bedford, where 
re though it is mentioned in the Order that the Deviſe to the Kindred 
ſuch Deviſes ſhouid be governed by the Statute of Diſtributions of Inteſtates Eſtate, 
in this Court yet there the Children of Brothers and Siſters were let in to receive a 
to Relations, Shire in the Lite of their Parents, which is not allowable on a Diftri- 


5 Tam bution under the Statute. 2 Vern. 381. Trin. 1701. Jones v. Beale, 


* 


„„ ME C 
Chan. Prec. 301. Paſch. 1415, Roach v. Hammond. 
15. A, has ſix younger Children, and bequeathed 10001. to each at 
21, and if any of them die before 21, the Legacy of ſuch Child to b 
diſpoſed of to one or more of the Survivors in ſuch Manner as his Execu- 
trix ball think it, and thade his Wife Executrix. One dies before 21. 
Per Wright K. this Power is ſpecial and particular, and not like the 
Caſes of a general Truſt to diſtribute among the younger Children at Diſ- 
cretion, there an indiſcreer Diſpofition may be controll'd by a Court of 
Equity; but this is Caſus Proviſus it is exprefsly provided that ſhe may 
give all to one as ſhe had done, and decreed the Appointment to ſtand. 
2 Vern. 312. Mich. 1105. Thomas v. Thomas. | 
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(Z. 14) Diſtribution by the Cuſtom of York and 
London, and who within the Cuſtom. 

Ae arbor tk e. e e. lr, . wr 7 

A l Gro Ber Amer: Foc to Ls Af. Ha Ho. 

And agreed 1. JF a Citizen dies without Wife or Children, then the Statute 22 & 
by - that IJ 23 Car. 2. cap. 10. thall make a Diftribution; Per Dolben J. 
5 ended, 2 Show. 175. pl. 170. Hill. 33 & 34 Car. 2. B. R. in Cale ot Percival 
but ſhall V. Criſp, _ EOS 


come in for | | | = E * 1255 = 
his Part, and ſhall have it by the Cuſtom of London z Per Dolben 1 2 Show. 176. in Caſe of Per- 
cival v. Criſp· For then there is no Cuſtom; Per Pemberton C 


J. Ibid. S. P. per tot. 
Cur. 2 Jo. 204. Percival v. Criſp. —— Skin. 26. S. C. & 8. P. agreed. | 


2. Ita 


F a a» Ja : 
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2. If a Freeman of London gives Legacies by his Will, and names no ; 
Executor, whereapon Letters of Adminiſtration are granted cum Teſta- 
mento annexo, it is plainly out of the Statute of Diſtributions ; Agreed. 
2 Show. 176. Hill. 33 & 34 Car. 2. B. R. Percival v. Criſp. 

z. A Debt in Law or Equity ſhall come in and be deducted in the fir/# 
| Place and leſſen the Widow's 3 but a Legacy cannot be ſo de- 

ducted. 2 Chan. Cafes 84. Hill. 33 & 34 Car. 2. Popley v. Popley, 

If a Freeman of London dies Inteſt ate leaving a * Wife and no Child, Ibid in a 

by the Cuſtom ot the City a Widow ſhall. have her Widow's Cham- Nota ſays, 
l ber and a Moiety ot the reſt of the Perſonal Eſtate, and the Admini- Wat in the 
5 ſtrator the other Moiety, and that not ſubject to a Diſtribution by the K 


; taplet 

; Statute. Vern. 133. pl. 122. Hill. 1682. Matthews v. Newby, * 2 

Y 6 1 ' : "a. : - Re Ds : rard, in 

Il 1697. in a like Caſe on the Cuſtom of York, Ld. Jeffries decreed the other Moiety diſtributable ac- 

I- cording to the Statute. — Vern. 465. pl. 446. Stapleton v. Sherrard decreed accordingly. | 

U- fla ſuch Caſe the Cuſtom of London gives no Directions as to the other Moiety belonging to the 
luteſtate, and therefore that is wholly under the Direction of the Statute of Diſtributions; Bur the 

* Cuſtom of the Province ot York extends to ive ſuch Moiety to the next of Kin to the Inteſtate Ch. 

1 Prec. 329, 328. Hill. 1711. ia Caſe of Whitehill v. Phelps. —— Gilb. Equ. Rep. 81. 8. C. in to- 

tidem Verbis. 7 | + . $I | 

1 

he 


5. By the Cuftom of the Province of York a Daughter once advan- 


- ced by her Father in his Lite-time is excluded from all further Benefit 
me of his Perſonal Eſtate; But in the principal Caſe it appearing that al/ 
ed tbe Children were advanced in his Life, and fo the Eſtate wholly exempt- 
e, ed out of the Cuſtom, it ought now to go in @ Courſe of Adminiſtra- 
& tion, and be diſtributed according to the Act for ſettling of Inteſtates 


f Eſtates. Vern. 200. Mich. 1683. Goodwin v. Ramſden. : 
f 6. In Chancery it was held and declared per Ld, — that if a 
Freeman of London dying leaves a Wife and Grandchildren, the Grand- 
children thall not have the Benefit of the Cuſtom ot an Orphanage 
Part, but the Wife ſhall have a Mojery as if no Child at all, and this 
* on the Report of the Recorder. 2 Show. 467, Paſch. 1 Jac. 2. B. R. 
Us J. 1 Fac. 2. cap. 17. S. 8. Such Part of any Inteftate's Eftate within 4 & 5 IW. 
I. the City of London, or Province of Vork, as any Adminiftrator has by Vir- 2 A. cap. 2 
he tue only of being Adminiftrator, ſhall be ſubjetF to Diſtribution as in other e e 


| : _ the Cuſt 

75 Caſes, and the Cuftom ſhall not extend 10 it. | of the Pe 

of | | | . 1 2 0 . ; vince of York, 
1 and gives Power to 47 of their Perſonal Eſtates by Will, but ercepts the City of York and Cheſter, —— 
y | / | | | 

d. 2 Ann. cap. 5. S. 1. Repeals the Proviſo as to the City of York. e | | 


8. Inhabitant in the Province of York dies without Iſſue Inteftate 
leaving a Widow ; Per North K. the whole is governed by the Cuſtom, 
and no Part of the Inteſtate's Eſtate within che Statute of Diſtribu- 
tions, Vern. 314. Paſch. 1685. Stapleton v. Sherrard. | SE 
9. Grandchildren are not intitled to a cuttomary Share of a Free- & P. 2 
* ü the | Ver Paſch. that it had 
man's Perſonal Eſtate by the Cuffom of London. Vern. 397 Paſch, Pas 
an N 5 9 dy the then 
Chancellor, where a Deed by way of Proviſion made by a Grandfather for a Grandchild in order 
to introduce him into his deceaſed Father's Place was ſer aſide, as made iu Fraud ot the Cuſtom againſt 
the ſurviving Children; ſaid by the Counſel and agreed by the Court. Chan. Prec. 470 Paſch, 
1716. Northey v. E —— — Wrms's Rep. 341. Hill. 1716. S. P. admitted by Counſel, Nor- 
they v. Strange, — 2 Sal 426. S. P. | . | | | | 


* 


1686. Fowke v. Hunt. 


10. A Freeman of London dying within the Province of York, the Cuſ- 
tom of London in the Diſtribution or his Perſonal Eſtate thall controul 
the Cuſtom of the Province ot York, 2 Vern. 49. Paſch. 1688. Cholm- 
ly v. Cholmly. 8 1 


— — . 
1 


— . 
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; Yer „ An Inhabitant within the Province of York made a Settlement 
5 Finn on the Wife in Bar of her cuftomary Part, or what ſhe might otherwiſe 


C. that the Claim out of the Perſonal Eſtate. He afterwards died Inteſtate leavin 
Wife was her and two Children, Per Finch, the Husband is in Nature of 3 
barred of Purchaſor of his Wife's Share, and without doubt might have diſpoſed 
her difiri= of it by Will, and what he might have diſpoſed of by Will the St 


e yh * tute has diſpoſed for him, and is in Nature of a Will for all Inteſtates, 


cuſtomary as was reſolved in the Caſe of Travel v. Peacock, and in Ryder 's 


Share. Re- Caſe, but no Order in the principal Caſe. 2 Vern. 263. pl. 248. Paſch 
gi K 1692. Benſon v. Benſon. PL. 24 ch, 


but affirmed by Jeffries C. 


— PI 


— 


12. An Inteſtate being an Inhabitant in the Province of York has 4 
Con and Danghter, but no Widow. The Daughter had a Portion on 
Marriage in lieu of what ſhe might claim by the Cuſtom. This being 
ſaid to be in Bar of her cuſtomary Part ſhall be no Bar to her diftriby- 
tory Part on the Statute ot Diſtributions, nor mult ſhe bring her Portion 
back into Hotchpot. 2 Vern, 274. pl. 259. Trin. 1692. Gudgeon y, 

Ramſden. NO 3 . 

13. Land is ſettled on Marriage to A. for Liſe, Remainder as to 
Part to his Wife tor Lite, Remaznder of the Whole to the firſt Ec, Son in 
Tail, Remainder to his own right Heirs ; By Cuſtom of York rhe eldef 
Son is excluded by this Settlement from having any Share of his Father's 
Perſonal Eſtate. 2 Vern. 375. pl. 337. Trin. 1700. Conſtable . 

Conſtable. | 

The third 12. If a Freeman of London dies Inteftate, leaving Wife and Children, 
be Cod ons che Cuſtom affe&ts only two Thirds, and the remaining Third is ſub. 

ta the Ad- ject to the Statute of Diſtribution, and ſo dividing the Whole into 

minittrator, Ninths, four Ninths belong to the Wife, and five Ninths belong to 


_ 2 not the Children, 2 Salk. 426. Trin. 1 Ann. B. R. Anon, 
ſubjet to | „ 2 : 

Diſtriburion by 22 Car. 2. cap. 10. 2 Jo. 204. Percival v. Criſp. It was agreed as an un- 
doubted Rule that the Inteſtate's third Part ſhall go according to the S- atute of Diſtributions, and i 
not at all under the Controul of the Cuſtom. Ch. Prec. 499. pl 310. Trin. 1718. Walſam v. Skin- 


ner. — Gilb. Equ. Rep. 153. S. C. in totidem Verbis. 


Gilb Fqu. 13. An after-born Child ſhall come in with the Reſt for a Cuſtomaty 
32 15» Share of a Freeman of London's Perſonal Eſtate. Ch. Prec. 499. Trin. 
dagen Ver. 1918, Walſam v. Skinner. 9 


bis. 2 2 
( Z. 15.) Diſtribution. 
Compelled. How. And by what Court. 
Roſſe. S. P. x, A Dminiftrator may be ſu'd in the Spiritual Court to account but 
1 not to make a Diviſion of the Goods. Noy 24. Mountag* 


Noy 24.— V. Clerk. = | 


But an Executor of Adminiſtrator ſhall not be compell'd to account for the Goods of the Inteſtate. 
Noy. 28. Sparrow v. Nortolk. | eg | | | 


2. Adminiſtration of the Goods of the Daughter was granted to the 
next of Kin, i. e fo the Mot her; and now Adminiſtrator was ſu'd in 
the Spiritual Court to account, and that the Monies which remalas 
ſhould be diſtributed between 12 others of the next of Blood to the 
Inteſtate, and a Prohibition was pray'd by Croke, becauſe the Sta- 
tute intends that the next of Blood ſhould have only the Benefit ot - 


* 


60 


* 


r ͤ ˙ ! 


and. a ao oo DTT. fc0& 


£ — 


ut 
ue 


/ 


| Goods that remain; But the Prohibition was deny'd per Dod. and 


de * Mit 
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a 


Haughton, becauſe the Books are frequent that the Adminiſtrator 24 
e compellid to account. Roll Rep. 358. pl. 10. Paſch, 15 Jac. B. R. 
Sharp v. Simpſon. | | 

3. S. Adminiſtrator of M. L. his Siſter, was ſued in the Spiritual 
Court, to make Diſtribution of the Goods of the Inteſtate, pretending 
that all the Debts and Legacies of the Inteſtate were diſcharged, and 
a great Surpluſage was remaining, which was e at the Pleaſure 
of the Ordinary, and to be divided amongſt the Friends of the Inteſ- 
tate. Roſol ved per tot. Cur. that a Prohibition ſhould be granted, 
becauſe the abſolute Intereſt in the Goods is in the Adminiſtrator, and 
the Adminiſtration being once commitred, the Ordinary hath nothing to 
do with them, Cro. C. 201. pl. 4. Mich. 6 Car. B. R. Levanne's 
Caſe. 1 | | 
4 The Adminiſtrator of F. was ſued in the Eccleſſaſtical Court, to Lin. Rept 
make Diſtribution of ſome Part of the Perſonal Eftate to the Siſter and Heir ve og 
of the Inteſtate. A Prohibition was prayed upon a Surmiſe, that by SC br 
the Law of the Land Adminiſtration being committed, the Ordinary Prohibition 
hath no Power to intermeddle with making Diſtribution of the Goods was granted. 
ol the Inteſtate to the Children or Kindred ; It was much inſiſted up- | 
on, That the Prohibition was not grantable, for that the uſual Courſe 
hath always been for the Ordinary, after Debts paid, to give Order tor 
the Diſtribution of Part of the Goods to the Children or Kindred. 


the like Caſes a Prohibition was granted. Cro. C. 62. pl. 6. Mich. 
22 Car. C. B. Fotherbie's Caſe. | N 7 


were altered by the 1 and new ones taken in the Adminiſtra- Inteſtate 


Fer he dying, his Executor or Adminiſtrator cannot be ſued ; as a Piniſtred 


eme indebted makes the Husband liable during Coverture, yet does * 
a "Yay and made 

not make his Executor liable after. 3 Keb. 358. pl. 30. Mich. 26 A. and B. 
Car. B. R. Miller v. Potter. | e (the Plain- 
5 = | 33 | 2 5 tiffs) her 
Executrixes, who had ſeveral Bonds in their own Names, and ſome in their Mother's Name to 
whom they were Executrixes, and they alſo took out Adminiſtration de Bonis Non of their Father, 
and that ſome Bonds in their Father's Name were Debrs owing to the Father, but the Mother had 
altered the Property and taken them in her own Name, and C. ſued for Diſtribution of theſe Debts ; 


as to the firſt Part a Prohibition was granted; but as to the other Part the Court wonld not deliver 


ar Opinion, it being on the Conſtruction of a new ACt of Parliament, and the Court not being 


J. Bill againſt Adminiſtrator and others to have Difribution of the 
Tnteſtate's Eſtate according to 27 Car. 2. which Statute Defendant 
Pleaded, and that by that Statute the Ordinary is made che Judge to 

| e | diſtribute, 


1 


187. Trin. 


- Fol. . 
an a WV, 


3 Adminiſtra- | | . | 

tion it is not good. Palm 411. Barefoot's Cafe. — Yer ſee 1 Salk. 295. where A. buried B. ard 

J. S. conſented that A. ſhould have a Horſe of B's in * of Satisfaction, and after J 8. had Admi- 
rov 
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_ 


— 


diſtribute, and is appointed to take Security, and therefore the Plaiq. 
tift ought to ſue there and not here. Finch. C. over-fuPd the Ple, 
and ordered Defendant to anſwer. 2 Chan. Caſes 95. Paſch. 34 Car. by 
Pamplin v. Green, 
8. A Bill was preferred for a Diſtribution upon the Act concerni 
Inteſtates Eſtates, and to diſcover a Truft of ſome Money put out by th, 
Defendant, for the Inteflate in his own Name, Upon a Demurrer the 
Court reſolved that they would give no Relief ſo as to make a Dif. 
tribution, becauſe it was an Authority given by A& of Parliament 80 
the Eccleſiaſtical Judges, and limited particularly to them; and al. 
though there were no Negative Words in the Act, yer it being 4 
Thing newly created, which was not at Common Law, they would 
not hold Plea of it any farther than to diſcover the Truſt or Fraud 
in Caſe there were any, But it was alleged that the Ld, Chancellor 
does conſtantly decree a Diſtribution, Freem. Rep. 330. pl. 411, 
Mich. 1682. in Scacc, Manning v. Manning, 3 
Ipid. pl. 123. 9 A Bill in Chancery ig very proper for a Diſtribution, there being 
Howard v. no Negative Words, in the Act of Parliament, and therefore the Id 


. Keeper over ruled a Demurrer. Vern. 134. pl. 122. Hill. 1682 


— 


the Demur- Matthews v. Newby. 


rer over- | | 3s 8 | 

ruled accordingly. — — Where a Will is made the Spiritual Court cannot compel a Diſtribution ef 
the Surplus after Debts and Legacies paid, Gibb, 120. pl. 11. Hill, 3 Geo. 2. B. R. Hatton; 
Hatton. | | 2 | 


Siy. 7 Mich. 10. If the Eccleſiaſtical Court grant Adminiſtration to one that is 


LS 1 | =. 
rp „more remote and refuſe him that is neareſt of Kin, on Suggeſtion d 


Carver. S P. this Matter a Mandamus is grantable. Cumb. 454. Mich, 9 W. z. 


ev. B. R. Gray v. Tench. 


18 Car. 2. C. B. in Caſe of Offley v. Beers. S. P. — But where there is a Controverſy, 1 upon 
Pretence of a Will &c. no Mandamous will be granted till the Controverſy determin'd. 5 Mod, 


375. Mich. 9 W. 3. Anon, —— Farr. 143. Steward v. Eddy, —— Arg, Gibb. 123. 


11. There never is a Diſtribution ordered by the Eccleſiaſtical Court 
but where the Party dies Inteſtate, or the Will directs it; but Chan- 
cery does ſometimes inforce a Diſtribution where the Will does not dire# 

it. Per Holt Ch. J. 12 Mod. 566. Mich. 13 W. 3. Anon. N 
12. Per Cur. any Perſon that is intitled to Diſtribution within the 
Stat. 22 Car. 2. cap. 10. is by Conſequence intitled to ſue the Aan. 


niſtrator in the Fccleſiaftical Court to make good his Account by Pros, 


and Examination upon Oath, as a Legatee was againſt an Executor be- 
fore the Statute. 1 Salk. 251. pl. 3. Hill. 6 Ang. B. R. Canter- 


bury Archbiſhop v. Willis, 


6 — _ : a 0 — a . a FG — 
. - - - * a 5 0 ME - 2 . ; 2 * * 


* 


releaſes and 


bate of the Will, this is a good Releaſe it he proves che Will 
Lewen of afterwards. JÞaſch, 1 Ja. B. per Cur, POET 


"Ruta in, I F an Oblipee releaſe to the Executor of Obligor before Ito 


niſtration gran'ed to him of B's Goods, and brought er for the Horſe, and it was adjudged 
for A. againſt the Opinion of Holt Ch. J. Whitehall v. Squire, 


Carth. 103. 8. C. 
| Skin 


(.A. a) The Power of Executors beſore Probate. 


9 


the Counſel of the other Side in 8. C. —— Raym 48 t. cites S. C. 


underſtand of the Door of each Room. Went. Off. Ex. 92. 
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P 


un. 274. Pl. 2. Paſch. 2 W. & M in B. K. the S. C. adjudged accordingly, — 3 Mod 3-6; 


s C. held accordingly, 


2. Ik an Executor before Probate of the n9ill brings ant Action of 5. C. cited 


Debt upon a Bond DUE to him as Executor, but when he declares he Ja. 3575 
ſhews it to the Court proved, thts being proved atter the Action f 4. 


| Duncomb 
brought, pet the Action is well brought becauie he was Executor v. Walter 
betore Probate, though by Law he 18 nat permitted to lue be- ——8. C. 
fore Probate; yet this betng proved the Impediment is removed my 3 . 
ab mitio; For he by ſhewing ot the Will to the Court ſatisfies 8. 


—— Skin. 


tie Ceremony which the Law requires, which he has done (o 8 s. C. 


as the Law requires. Mich. 16 Car. B. R. held per Barkley cited and ad- 


1m Writ of Error upon fuch Judgment in the Barſhalfea Court, 4e, 
where this was lo adjudged upon a ſpectat Verdict. to trad 

| | Ch. J. and 
So it is if he bring Ac- 
tion for Treſpaſs done in Teſtator's Lite time, fo as Teſtator himſelf was inticled to the Action, and 
it grows not upon the Executor's own Poſſeſſion. Went. Off. Ex. 3 e 


3. Executors brought Debt, and becauſe it appeared that they had Executor 
not proved their Teſiament, it was awarded that they take nothing by net bring 
their Writ, Br, Executor, pl. 49. cites 7 H. 4. 18 Aion do 
. ; e fore the 
| | e PTY Teſtament 
proved; Br. Executor, pl. 90. cites 9 E. 4. 33. 47. 


4 Termor deviſes his Term to A. whom he makes Executor and dies. 


A enters before Probate and occupies the Land for a Year and more 


without any Probate. Ruled that the Property of the Term was in A. 

and law fully executed by his Entry, and his Adminiſtrator ſhall have 

it, D. 364. a. pl. 39. Mich. 21 & 22 Eliz. Annes. = 
5. Executor may releaſe any Action betore Probate ; Adjudged. 5 PI. C. 281. 


| Rep. 28. a. Paſch. 1 Jac. C. B. Middleton's Cale, alias, Middleton * S. b. 


 cordingly, 


V. Rimot. | in Caſe he 


_ afterwards . 


proves the Will ; for this makes the Releaſe good and perfect. — Co. Lit 292. b. 8 F. 


6. But he cannot bring Action before Probate. 5 Rep. 28. a. Paſch. Pl. C. 281. 

1 Jac, C B. Middleton's Caſe. FO» e 4 3 
exnnot ſhew the W'ill proved under the Seal, but the Relation after the Probate takes away all the 
unperfect ion. —— 9 Rep. 38. a. S. P.. Co. Litr. 292. b S. P. Raym 481. Arg. 8. P. 


cites Midd leton's Caſe. 10 Mod. 141. cites ſauie Caſes. 8. C. cited Arg. 2 Mod. 148.— 
— // O 88 R 5 


J. Tuo FExecutors prove the Will; The third refuſes ; Vet he may re- 
leaſe, 5 Rep. 28. a. Paſch. 1 Jac, C. B. Middleton's Caſe. | 
8. All ions ariſing upon the Huecutor s own Poſſeſſion may be maintain- 

ed by him before Probate, As tor Goods of Tettator taken from him, 

or a Treſpaſs done upon the Leafe-Land, or a diſtraining or impound- 
ing Goods or Cattle; So ot Actions of Treſpaſs, or Replevin, or De- 

unue. Went. Off. Ex. 34, 35. 35355 55 

9. Executor before Probate may ſeize oo, of Teſtator, and may * * $9 as the 

enter the Houſe of the Heir (it not locked) tor that Purpofe, and to rake Door be 
the Specialties of Debts, and generally may do all Things belonging ro Hrn. 
the Office of Executor, except bringing of Actions and Profecution ot Key 3 
Suits. Went. Off. Ex. „„ ? | | IT * | the Door, 
| f and this I 
It the Goods are not removed in 
convenient Time the Heir may diſtrain them Damage feaſant. Went. Oft. Ex. 92. | 


124 


10. He 


aud that it 
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1 ( 
10. He may pay or recetve Debts, Releaſe, and take Acquittances, | 2 
Day of Pay ment ot a Bond happen before Probate, it mult be maden fx 
or by an Executor upon Pain ot Forfeiture as it the Will wete proc Cha 
Went. Off. Ex. 34. | | has 
He may a- 11, He may ſell or give away any of the Goods or Chattles, wil bor 
ſign ay. may aſſent to a Legacy betore Probate, and though he dies before b cou 
8 5 bate all the Acts above will ſtand good. Went. Off. Ex. 34, tor 
Eſtate beſore | . „ ag 
Probate ; Per Ld. C. Macclesfield, Wrms's Rep. 768. Mich. 1721. in Comber's Caſe. for 
| | chi! 
12. Executor of Teſtator who had a Grant of the next Avoid: W. 
of a Church may maintain a Quare Impedit before Probate, Went. Ol 
+: ; The Debtors to a Teſtator's Eſtate were injoined not to pay an il 
Money to a pretended Executor till his Title ro the Executorſhip wen 
ſettled in the 1 Court. Chan. Caſes 75. Paſch. 18 Car. 2. Small. 
piece v. Anguiſh. e e 
14. Executor not intitled to the Perſonal Eſtate till the Will is provel 
by him, and he takes on himſelf the Execution thereof. Fin. Rep. 9. L 
Hill. 25 Car. 2. in Caſe of Blondell v. Panner. | 
15. An Execntor brought an Action of Debt againſt an Adminiftrar WW ti, 
for a Debt due from the Inteſtate to the Plaintiff's Zeſtacor. The Deten- V\ 
dant pleaded, that the Plaintiff releaſed ro him all the Right and Jun 
the Eſtate of the Teſtator, and this was before Probate of the VII; And y 
upon Demurrer to this Plea it was objected, that this Releaſe did nat tt 
bar the Plaintiff of this Action, becauſe the Executor had only a Po. tl 
dility to be intitled to the Teſtator's Eſtate, and no Intereſt till Pro- U 
bate. It is true, ſuch a Releaſe of all Actions before Probate had it 
been good, becauſe an Executor hath Right of Action before Probate; I 


But for the Defendant it was inſiſted, that this Releaſe was a good 
Plea in Bar; For if Executor releaſe all his Right and Title to the Tel. I 
tator's Eſtate, and then ſues the Releſſee (as rhe A dminiſtrator is ſue 
in this Caſe) for a Debt due to the Teſtator the Releaſe is good; be. 

cauſe if he had recovered, in this Caſe Judgment muſt be De Bonis 

Teſtatoris, which is the Subject Matter, and that being releaſed no 
Action can lie againſt the Adminiſtrator; Adjornatur. 2 Mod, 10). 

Paſch. 28 Car. 2. B. R. Morris v. Phil pot. EE” 

16. Reſolved that if an Executor conſents to a Legacy and dies befott 

_ Probate, yet the Aſſent is good enough. Ruled upon a Demurrer. 2 

PFreem. Rep. 23. pl. 2a. b. Trin. 1699. Anon 1 

Such Arreſt 17. Executor arre/ts a Man and then proves the Will ; It is a Bar be- 
was held rween the Parties, but not againſt Strangers. 3 Lev. 57. Trin. 34 
r , 55 b 


3 | | 5 . „%% to 
88 the Statute to make the Defendant a Bankrupt. Skin, 22. 87. S. C. — Vent. 370. 80 
and Judgment in C. B. affirmed in Error in B R. priincipally on the Point of Relation; For the 
Court ſaid it would be a great Miſchief it it ſhould relate to the firſt Arreſt as to the Pay ment of 

Money to Strangers. | N N 9 | | 


18. Executor may make an Avowry for Rent before Probate. = Show. 
254, 255. Hill. 34 & 35 Car. 2. B. R. per Cur. in Caſe ot Duncomb 
v. Walter. . „ . . 

159. In Caſe of an Executor, if he has the Probate at the Time whe 

He declares, it is well; but it is otherwiſe in the Caſe of an Adminiftra- 

tion; Bur becauſe in the principal Caſe it appears by the Declaration 
that the Letters of Adminiſtration were gsanted alter the Suit com- 
menced, it is ill; Pet Holt Ch. J. Comb. 371. Trin. 8 W. 3. B. R 
Marcin v. Fuller. —— — — 

1 20. The 


(A. a. 2) Swits againſt them before Probate. 


tion may be granted, and fo ſomebody ſuable for Teſtator's Debts, 


Executors. „ -. 


20. The Deviſe of a Perſonal Eſtate is not looked upon to be o any Ef- 
F until Probateis made ot the Will by the Executor, neither can an 
Executor or ot her Perſon give.a Will in Evidence concerning a Perſonal 
Chattle without producing the Probagg, tor this Will is no Will until it 
has received a Sanction, or an AlMWance ot ic in the Spiritual Court, 
tor they are to judge whether it be a Will or nor, and the temporal 
Courts are not to look i pon it as a Will till Probate be made; and in Trover 
tor Goods which a Teſtator gave to his Siſter in his Lite- time brought 
againſt his Executor tor them, who would have given in Evidence a 
former Will to have ſhewn that he had no Power to give theſe Goods, 
this was refuſed, becauſe he ought to have produced the Probate ; Per 
Ward Ch. B. Devon Summer Ailiſes 1708. Chaunter v. Chaunter. 


B 


. VKecutor may be ſued for Debts of Teſtator before Probate an- 
1 leſs he refuſed the Executorſhip in due Manner fo as Adminiſtra— 

Went. Off. Ex. 36. f 

2, Bill for a Diſcovery of the Perſonal Eſtate was brought before the 
Will was proved, the ſame being controverted in the Spiritual Court; 
the ſame was pleaded to the Bill but over- ruled, a Diſcovery being for 
the Benefit of all Perſons intereſted, and neceſſary tor the Preſervation 
thereof, and ſuch Diſcoveries have been otren ordered pendente lite in 
the Spiritual Court. 2 Vern. 49. pl. 47. Paſch. 1688. Dulwich Col- 
lege v. Johnſon. EJ neg? nl. 


— 


(B. a) What Acts will be an Adminiſtration to make 
a Conſent to the Executorſhip. 1 


5 Act in Law. 


F an Executor brings any Action for the Debt of Teſtator, rhis ar. admin 
ſhall be an Adminiſtration, 8 H. 6. 36. „ pl. 


J 
| 6.35. 8. C. 


2 Tf Executor takes Teſtator's Goods and converts them to his Br. Admini- 
own Ale, this is an Adminiſtration, 20 E. 4. 7. cles 


25. cites 8 H. 


| $.C.—— D. 166. b. pl. 10. Hill. 1 Eliz. S. P. accordingly by three Juſtices, in Caſe of Stokes v. 


Porter. — And. 11. pl. 23. 8. C. held accordingly, —— Mo. 14. pl. 53 S. C. held according- 
ly. Bendl. 42. pl. 116. S. C. accordingly and the Pleadings. — Went. Off. Ex. 40. S. 3 | 
mentioned as held; and further, that it he does but take them into bis own Hands, ſome ſay it is the 
{me without converting them. 5 Pie” tots 1 N 


3. But if Executor takes the Goods which Teſtator took from him Br, Admini. 
by Wrong in his Life, it is no Adminiſtration. 20 E. 4. 17. 2 | 


8. C. & 8. P. for he had proper Right to them; Quod non negatur. 
G88: dn 
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_ 35,,cires the Executorlhip. 20 P. 6. 1. b. 


— — — p Dan tt 
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The very g a Tf the Executor happens upon any Thing which was Teſtator 
raking gel, this js an Adminiſtration, 24 E. 4. . — 


into his Hands without converting them is by ſome held to be an Adminiſtration. Went. Of. Ex. 40 
Br. Adminiſtrator, pl. 36. S. P. cites 21 E 4, 5. d fo it ſeems it ſhould be here, this 


Point being in the Year Book of (21) and there being no 1 Year of E. 4. as (24) ] =— Fitzh, Ex. 


ecutor, pl. 38. cites 21 E. 4. 3. and 5. 


: Firth. ' x, * Blit 41 E. 3. 31. the claiming of Goods to his proper Uk 
J Fs. cl without Diſtribution for the Soul of the Teſtator, is not Admin 
© ſtration as Executor. 

The Exe, | * = ( | N 
cutor's taking Goods which Teſt tor gave the Executor in his Life- time is not an Adminiſtration to 
charge the Executor, for they were the Executor's own proper Goods by the Gift. Br. Executor, 


pl. r62.cites 11 H. 6. 35. per Cand. 


6. Ik Executors grant any of the Chattles of the Teſtator's, this 

is an Adminiſtration in Law. D. 3 & 4 Ma, 135. 13. 3 

Tr is an Ad- 5. If an Executor releaſes to a Debtor of the Teſtator, this is an 
in Law and 5 I, 4.34: | 27 3 5 

in Fact. Br. Adminiſtrator, pl. 20. cites 11 H. 4. 83, 84, —— S.P. Br. Exec utor, pl. 57% Cites 

S C. —— Br. Debt, pl. 65. cites S. C. — 2 Brownl. 58. Hill. 8 Jac, C. B. Wickenden v. Tho. 


r | 
. So if he makes Acquittance of any Debt of the Teſtator. 


ſtrator, pl. ID. 6. 36. 
25.cires 8 H. 3 I T | | 

6 35 _— Mo. 14. pl. 53. Mich, 5 & 6 P. & M. in Caſe of Stokes v. Porter, S. P. held 
per Cur. | | | | 


S. P. Br 9. Ik certain Goods are deviſed to one Executor, and he takes 
Adminſtra- then without the Aſſent of the other Co-Executor this is an Adm 


tor, pl. 20 orig | | | 
ciresn 1 H 3 niſtration; Becauſe a Deviſee cannot take Goods devt 
853 Ar”. out Aﬀent of the Executor. 11 Þ, 4. 8% vited with 


Executor, 


pl. 57. cites S. C. but S. P. does not appear. | 
Br. Execu- 10. Blit otherwile it is if he takes them by Delivery of the other 


tor, pl. 57. Executor. 11 
cites 8 C. | 
but S. P. does not appear. 


Br. Aami- 11. If Eretutor ſciſes the Goods of the Tettator this ſhall be a 


ME 


2 niſtrator, MD Adminiſtration, 8 9. 6. I - | 
pl. 25. cites 1 | . „„ 2 | 
BH 6. 35. ——=S. P. Br. Executor, pl. 57. cites 11 H. 4. 83. —— Wentw. Off. Executon 


40. S. P. 


Bt. Admi- 12. Tf the Executor ſeiſes the Good ods of another Man to the la- 
: rg, gg tent to adminiſter then, thig ſhall be an Adminiſtratton though the 
es | „0. 35 


from him by the Dwner. Dubitatir: 


Br. Admi- 13. AS if the Teſtator was Tenant at Will of certain Goods, and 
niſtrator, after his Death his Executor ſeiſes them ſuppoſing them to be che 
pl. 25: ares Peſtator's with Intent to adminiſter them, and atter the Owner of 
the Goods takes them out of his Poſſeſſion, yet this ſhall be an 
Adiinniratzon in Law, (for his Intent appears) Dubitatur, 8 h. ö. 
| s 38. U. | 
Firth. Exe- _14- If an Executor being Commiſſary, ſequeſter the Goods of the 
cutor, pl. Teſtator and does this as Commiſſary, this is not any Allent to 


15 Tt 


| (ut 


2. 


S 8888. 


oe — ee. 2 2 


2. 


b 


1s 


0” Wo” 


miniſter. ). 8 


— 
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15. Jf a Man makes two Ex ecutors ann dies, and ane die 


an Action to a Debtor of the Teſtator betore Probate, this is a b.. 


Conſent to the Erecutorſhip, ſo that he cannot after retuſe to ad- — 2 
B. N. Hitkin/on d. Thomas. 3 


16. Ir Executor proves the Will it ſeems this is an Adminiſtration The Cate 


in Law, ſo that he cannot plead [ne] unque Executor. Oubitatur., | 2 


being made 


20 I), 8. 7. b. | . Executors, 


and one 


orov'd the Will as in the next Plea; And it was held by Shelley that he cannot plead Ne Unques 


Executors ne Unques adminiftred as Executor. But Fitzherbert Contra, that he might plead ſo if 


de had not adminiſtred; For the Probate does not make him Executor unleſs he adminiſtred in this 
E (ae, quod nota Curia conceſſit, to which Shelly ſaid, that he paid the Fees of Teſtator's Goods, 


which is an Adminiſtration. But Ficzherbert anſwer'd, that perhaps he did not pay them with the 
Goods of the Deceas'd, Quære this Caſe. [See the Year-Book, which in the old Editions is 26 H. 8. 
j. b but in the laſt Edition is 26 H. 8 7. b. 8.) — Br. Executor, pl, 5. cites S. C. and obſerves 
that Firzherbert's Anſwer amounts to an Admiſſion that Payment of the Fees out of the Goods ot the 
Executor is an Adminiſtration. 0 | | | | 


17. Tf A. makes two Ekecufors and Dies, any one proves the Teſ. Br. Execu- 
tament in the Name of Both againſt the Will ot the other, this is not tor, y!. 5. 


| alty Adminiſtration for him who did not conſent to the Probate, cites 26 11, 


7. 8 


| but he may plead Me unque Executor #c, For the Probate does e 
not make him Executot tf he does not adminiſter, 26 0. 8. 7. b. an eeable co 


| | | the laſt 
Edition fince Ld. Brooke's Time, bur the old Editions are. 26 H. 8. J. b. as in Roll.] 


18. If A. being ſued as Executor takes it upon him and pleads as Exe- Wentw Off. 


| cutor in Bar, this is an Adminiſtration in Law, though he never ad- Ex. 40. 8. . 


miniſtred before. Br. Executor, pl. 88. cites 9 E. 3. 12. 14. 
19 Debt againſt Executor who Was Feme of the Teftator, who ſaid 


| that be remained in the Houſe of ber Baron after bis Death, and there eat 
| and dran of the Goods of the Deceafed, till ſhe was a Widow, But New- 


ton ſaid Cave; for this is an Adminiftration ot thoſe Things which are 
conſumed, and the Statute of Magna Charta cap. 7. is Ono habeat 
rationabile efloverium ſuum interim de communi, Br, Adminiſtrator, pl. 
26. cites 19 H. 6. 14. 15. e 5 

20. And per Fulthorp, the Feme canndt kill an Ox after the Death of 
ber Baron, and live upon it. Ibid. 1 AS 

21. Alſo, You have not ſhewn that the Baron was ſeiſed of any Land of 
which ſhe ought to be indomed, ſo that ſhe ought to have any Quarent ine, 


| per Newton; by which Forteſcue ſaid, That ſhe was there and made 


Funeral Expences, and lived with us in common in the mean Time, and oc- 


| Cupied the Pots, Pans and Beds, abſque hoc, that ſhe adminiftred in other 


Manner before the Adminiſtration to ber committed. Per Port. This is no 
Adminiſtration ; Per Newton, Yes, For this is a Special Adminiſtra- 


tion; As in Maintenance the Detendant ſaid that the Party for whom 


&c. was his Brother, and he thewed Evidence to the Inqueſt, abſque 


| hoe, that he maintained in other Manner; For this is Special Main- 


tenance; ſo here. Ibid. | „„ . 
22. In Debts; Per Paſton J. if J. S. dies, and a Stranger de ſon tort 

Demeſne takes the Horſe ot the ſaid J. S. and ties him in the Houſe 2 

the Head, this is not any Adminiſtration as Executor. Br. Adminiſ- 


trator, pl. 28. cites 21 H. 6. 27. 28. 


23. But it he diſpoſes of his Beaſts er Goods for bis Soul, this is an 

Adminiſtration as Executor. Ibid.  _ TAC ted 

24. And ſpending of the Gocds about a Funeral of the Teſtator is no Br. Admi- 

Adminiſtration as Executor, tor every Stranger may do it. Ibid. * 
5 © | | cites 33 H. 1 ; 


Bui 
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25. But yet in thoſe Caſes he ſhall plead the ſpecial Matter, abſque h 
that he adminiſtered as Executor, tor this is in a Manner Aqminittratiq, 
but not as Executor. Ibid, ek 

26. A Man made S. his Executor who refuſed, and the Ordinary yy. 
mitted the Adminiſtration to W. P. and F. as Servant to V. P. ſells 5 
Goods and accounts to V. P. this is no Adminiſtration which hal} 
charge him as Executor, and he may plead this Matter, abſque hoc thy 
he adminiſtered in other Manner, Br. Adminittrator, pl. 41. Cltes zi 
H. 6. 13. | | Os | | 

27. Debt againſt Executor, who ſaid that the Teſtator died Intefity 
and the Ordinary committed the Adminiſtration to F. N. who ſold ſuch Gui 
to him, by which he auminiſtered them ut propria Bona, abſque Hoc that h 
adminftered other Goods ; And by ſome this amounts to general liſte, 
By which he ſaid that he delivered certain Goods and his Apparel, and 
ſhewed what &c. abſque hoc that he was Executor, or adminiltcreq 
as Executor & Br. Executor, pl. 165. cites 32 H. 6. 6. 7. 

28, And there it is ſaid, that if a Man w/e the Goods of the Teſtater i; 

Bona propria, this is not Adminiſtration to charge him; and contra 
he uſe them ut Bona Teflatoris ; Quod nora Diverſity; For it is ſaid 
there, that if a Man claims J. N. as his Ward who is not his Ward, 
| he ſhall be charged in Action of Waſte, and e contra if he enters as; 
T reſpaſſor. Ibid. 5 

29. Note per Cur. that if three are made Executors, and they deliur 

ro the Feme of the Teſtator her Robes and Apparel, this is no Adminiſtrs 

tion as Executors to charge them; for the Feme ſhall have her come- 
nient Apparel, and not the Executors. Br. Adminiſtrator, pl. 6. cite 
33 H. 8. 1. 5 To | > 

30. The committing of the Adminiſtration dees not bind if he does not 
adminiſter. Br. Adminiſtrator, pl. 31. cites 3) H. 6. 2y, 28. 

31. It the Wife takes her Apparel neceſſary tor her Body, though this 
is an Adminiſtration, yet it is not ſuch as will charge her. Br. Ad- 
 miniſtaator, pl. 31. cites 3) H. 6. 2), 28. by Admiſſion. — 

32. Debi againſt an Executor who never adminiſtered ; It was touched, 
that if he e in Bar, this is an Adminiſtration in Law ; Quod nou 

libidem in fine Caſus. Br. Adminiſtrator, pl. 29. cites 9 E. 4. 13. 
Br Barre, 33. Debt againſt Executor in L. who pleaded a Gift of the Teſtator 
pl. 42. cites certain Goods at B. in another County, by which he took them, abſque lc 

. . that he adminiſtered in other Manner ; & non allocatur ; For the Martter 

ot the Plea does not prove any Adminiſtration, Br. Adminiſtrator, pl. 
20,0168 , oi ON | 

34. And per Lakon, if a Feme ſeiſes the Goods of her Baron to the Ui 

of the Executors ot her Baron, this is no Adminiſtration to bind the 

yen. ME; note on 5 4 N 

35. Debt againſt the Biſhop of C. as Executor; he ſaid that he ref: i 

before F. F. bis Commiſſary at M. and becauſe he is Metropolitan, and i! 8 

Teſtater had Gobds in divers Counties, therefore he ſequeſtered the Goods 4s 

Ordinary, and not as Executor; Judgment of the Writ; And a good 0 

; Plea per Cur. without traverſing the Adminiſtration as Executor, for this 1 

( 


 — —_— — — 
— 2 — — — _ N 


OG ů — ; — 


—— 
— . — > 


— — —— — — 


= * R : 7 —— — T * re 2 —— 
2 IR j- wa Y © 3.0. 2000 4 * — C * — 
= . n =" Sl 
C * 1 > 4 2 45 — — — 
n -K ̃ ]⁵² . I, Te ' — a — _—> — ay - 4 
2 5 7 0 e o — — 
. a — 5 — = 
— = _ - -— — 


1 ” 
— —— ao — 
* * _ 0 — 


Plea is to the Writ and not in Bar, and alſo is Matter in Law, whe 
ther this Ad miniſtration be as Executor or as Ordinary, which the Lay 


Gents cannot try. Br. Executor, pl. go cites 9 E. 4. 33. 47. 1 
36. By which the Plaintiff ſaid, that before the Refuſal the Biſhop fold y 


certain Land of the Teſtator's for 300 l. according to the Mill of the Teftato 0 

Kc. and therelofe he cannot re ſuſe after Agreement, and this Matte! J 
cannot be done as Ordinary, for he as Ordinary cannot ſell the Land; 

Contra as Executor, and Executor may adminiſter without proving the 

Teſtament, but he cannot bring Action before the Teſtament proved; 

and it it appears upon the Back quod probatum eſt, &c. where 1t 1 

: | | i — _ — 


* * 


Mich. 4 Eliz. Godfrey v. Woodard, 


Property of the Term was lawiully veſted in the Executor by his 
Entry, and the Deviſe well Executed without any Probate. Dy. 36). 


| as Servant unto him, took divers of the Tiftator's Goods by his Delivery, 


| Plaintiff, Wherefore It was . for the Plaintiff, Cro. E. 858. 
bl. 2). Mich. 44 & 45 Eliz. C. B. G 


| 40, and cites it as clearly admitted per Ld. Dyer in Caſe of Greys- 
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not proved in Fact, this ſhall not be traverſable, but the Iſſue ſhall be- 
if he was Executor or not, and not it he proved it or not; Quod non 
negatur. Br. Executor, pl. go. cites 9 E. 4. 33. 4). | | 
21. It was argu'd, That it the Executirs have expended their own 
proper Money in the Buſineſs of the Tetator, this thall be ſaid an Admi- 


niſtration. Br. Adminiſtrator, 9 I. 37. cites 21 E. 4. 21. 


8. If Executor buries the Teſtator this is not Adminiſtration. Per 
Frowike Ch. J. Kelw. 63. a. Trin. 20 H. 5. 

29. If a Man pays Teftator's Debts with his own Goods, and meddles Went. Off, 
not with Teſtator's Goode, it is not an Adminiſtration, Per Frowike Ex, 40. 


Ch. J. Kelw. 63. a. Trin. 20 H. 5. | = 


40. If there be t¾ . Executors and one of them only proves the Will, and 
the other by his Delivery, and as his Servant takes and ſells the Goods, 
this is no Adminiſtration by him who acted as Servant. Cro. E. 858, 


41. 'The very keeping of Goods by an Executor ſhall be accounted as Kelw. 63 


| an Adminiſtration. Per Fenner J. Goldsb. 152. pl. 59. Hill, Contra. Per 
| Eliz. Eaſt v. Newman. ; | | 43 Frowike 


42. A Leſſec for Tears of Lands by his laſt Will deviſed his Term to . 
A whom he makes his Executor and dieth ; A. entred before any Probate 
of the Will, and held the ſame for a Tear and died; Per Cur. the 


a pl. 39. Mich. 22 1 | | | | 
43. Debt upon an Obligation of 1001. One of the Defendants was 

ontlawed, the other pleaded that he, who was outlawed, was made Execu- 

tor and ſolely proved the Will, and adminiſtred, and that the Defendant 


and by his Appointment had ſold them, abſque hoc that he adminiſtred, 
as Executor or in any other Manner, And it was thereupon demurred, 
and adjudged to be an ill Plea; becauſe he does not ſay, that he refuſed 
before the Ordinary, nor confeſſed any Adminiſtration ; tor that, which 
he confeſſes, is not any Adminiſtration, and ſo no Anſwer to the 


odtrey v. Woodward. 72 
44. It Executor commands F. F. to take Goods of Teſtator out of the 
Hands of N. R. this is an Adminiſtration. See Went. Off, Ex. 39, 


77 9 2 5 | 
45. It the Wife takes more Apparel of her own than is neceſſary this is 
an Adminiſtration as the Book admits, but it by the Afent of Execu- 
tor, or by his Delivery, it is not. Went, Off. Executors, 40. 5 
46. Delivering Money of Teftators for Fees about proving the Will is an 
Adminiſtration as Executor. But otherwiſe it he lay out his own Mo- 
ney only. See Went. Off. Ex. 40. . . | 


47. In ſome Caſes a Man may meddle with the Goods of the Teſta- 
tor and yer ſhall not be an Executor by it. iſt. As to pay Funeral 
Charges, 21 E. 4. 5. 21 H. 6. 20. Dy, 256. a. 20 H. J. 5. adly, 
To meddle with the Goods by Virtue of Letters ad colligend' from the 
Ordinary, 10 H. 7. 15. 28. 3dly, When a Man is made Executor 
by a Will, which is aſter revoked, and meddles by Virtue of that Will, 
Dy. 166. 167. grhly, Per Serj. Hard. Taking them as Servant to 
another 38 E. 3. 20. 3 Cro. 858. Sthly, Meddling with Goods as 
Superviſor or Coadjutor, Dy. 166. Swinb. 6 Pt 93. 94. But here 
Jones ſaid, when he takes the Goods generally, being named Execu- 
tor, it ſhall be intended that he takes them as Executor, 8 H. 6. 36. 
20 H. 6. 1. b. 11 H. 4. 83. 21 E. 4. 5. 3 Cro. 8 10. And when 4 
„ H h h | | Man 
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pl. 24. cites S. C. 


Fitzh. Executor, pl. 38. cites 8. C. by Choke. 


Executors. 
* Man has once made himſelf Executor of his ou Wrong, | by meddling with 
Goods, though Adminiſtration be afterwards granted to himſelf, or tg 
another, it ſhall never be in his Power to purge the Wrong, 3 Co. 102 


565. 5 Car. 33. Freem. Rep. 151. 152. pl. 12. Paſch. 1675. Par. 
ſons v. Mayeſden. | | 


48. An Executor before Probate poſſeſſed himſelf of the Teflatur' 
Goods, which were appraiſed and but into an Inventory; then he paid ; 
Debt, and converted ſome to his own Uſe, and afterwards refuſed. to prigg 
the Will, The Court held, that the granting Adminiſtration in this 
Caſe was a mere void Act, and that the Executor ſhall be charged fo 
the whole Perſonal Eſtate; And Judgment tor the Plaintiff. Mod 
213. pl. 47. Paſch. 28 Car. 2. C. B. Parten v. Baſeden. 


3 


(C. a) What Act or Thing will make a Man Executa 
5 De ſon Tort. | 


| Keitw.8r. 1. D. 8&9 Eltz. 255. 3. Per Cut. Where the Defrtidant ha 
Sz. pl. 2 d Writ ad Colligendum granted by the Commiſſary in which was 


Hill. 21 H, 


. Cel Authority given Ad Vendendum & Penditlont exponendum Bon 


Cate hike Iuteſtati peritura, & quiz ſine detrimento ſervari non poſſunt et 

Point, and ad Compotnm inde reddendum, by F OICe of which he ſold a Grain 

hold accord- called Blend Corn, that this was ſuch Adminiſtration by which the 
__ v89%>> Defendant ſhould be charged of his own Wrong; For the Ort 
Power of NAry Himſelf could not do it. CRE CT 


ſuch, and 


alſo of Overſ-ers is only to preſerve and keep the Goods, and by ſelling or diſpoſing though of Bon 


Peritura they become Exccutors de ſon Torr, notwithſtanding that ſuch Collector was exprelgly 


Aarranted by the Ordinary's Letters to make dale. For that the Ordinary himſelf could not fa 
Went. Off. Ex. 173. 174. OY 


„ Br: Exe-. Tf a Feme rakes more of her Apparel after Death of the Baron 


cutors, pl. than is convenient ſhe ſhall be Executrir of her own Wrong * 33 h. 
c Ore 


Execators, 


. Exe- g. But ſhe may take her Apparel which is convenient well enough, 


99 Gl. 33 O. 6. 31. b. Per tuo. But there Quere. O. 1 El. 166. 14 


and refers to S. C. — Fitzh Executors, pl. 24. cites 8. C. & S. P. by Priſot, Moyle, Danby and 


Aſcough. 


* Firh. 4. A Man may adminiſter divers Goods of the Teſtator for x 


N E of the Funeral. For it is Matter of Charity. * 33 0. 6,3“ 
Br. Admi- ; 


D. 1 El. 166. 11. f21 E. 4. 5. 


niſtrator, pl. 36 cites S. C. Per Choke, That it is not, — Fitzh. Executor, pl. 38. cites S. C.— 


But in ſuch Caſe Heed muſt be taken touching the Meaſure and Proportion, and either meer Nece 
ſity as Church Duties &c or at leaſt Decent ſuitableneſs to his Quality muſt be the Bounds, or he 
thinks this laſt muſt be either utterly excluded or held within very narrow Bounds and Compals 


Went. Off. Ex. 1973, 


» 3r, Admi- 5, Ik a Stranger ſeizes Goods of a dead Perſon without doill 


r x | 
neger; any other Act, Whether this Seiznre makes him Executor de bol 
| d'r Tort ? Quzre, D. 1 ET 2. Ma, 105. 17. [Tt [s] nor * 21 E. 45 


Choke. — 


.. 


=== I= ia 


——— * 


Executors. 2:11 
6. Feme Executrix adminiſters and after takes Baron, and after 


they are divorced Cauſa Præcontractus, and Feme appeals from the 


Sentence, and pending this Appeal Baron adminitters the Goods, 
Feme dies the Tan not. diſcuſſed, ann the Adminiſtration of the 
Goods of the Teſtator ts granted to another; whether the Baron 
may be charged as Executor de ſon. Tort for the fard Adminiſtra- 
on. D. 1 & 2 Mad. 105. 1). Oubitatur. IX 
7. A Man ſhall not be charged as Executor de fon Tort unleſs B. _ 
he does a Thing as Executor, As paying Debts, or demanding the g. 


| 36. cl! 
pebrs of the Teſtator, or other ſuch Things, 21 E. 4, 5. 3 C. per 
| | | | 100 Choke. — 
Firzl, Executor, pl. 38. cites S. C. per Choke It is not every intermeddling that makes one 


Executor de ſon Tort, As if one do but take a Horſe of the Deceaſed's, and ties him in his Honſe or 
Stable; this makes him not Executor of his own Wrong. Went. Off Ex 1 94: | 

So if one delivers to the Wite Apparel convenient only to her Degree; But delivering more 1s o- 
therwiſe. Ibid. EE | | | 


8, Jf no one takes upon him to be Executor, nor takes Letters 5. C. cited = 
of adminiſtratton, the uſing ot the Goods by any makes him Exe⸗ E 1 vj 
tutor de fon Tort, Reſolved. 5 Rep. 33. b. Ned Cſe. 
9. The lame Law ts if in the Cale aforeſaid if he cakes che Goods 
into his Poſſethon, which is the Office of an Executor or Adminini- 
ſtrator. Reſolved. 5 Rep. 33. b. Read*s Caſe. ths ; ; 

10. But in 41 E. 3. 31. pet Thorpe, if a Man claims Goods to E 
his proper Ule, and does not diſtribute for the Soul of the Teſtator, 0 ei 


this is not Adminiſtration to charge him as Executor, and it tems? C 
thists intended Executor de ſon Tort. res 
0 | 2 LE. 424. 


in pl. 284. —— S. C. cited by Manw od. Dal 31. pl. 16. 15 Eliz. 


11. Debt lies againſ# one Executor only which hath the Poſſeſſion of the 

Goods, Dy. 166. b. 2 11. Hill. 1 Eliz. in Porter's Cafe, cites Re- 

giſtrum, tol. 141. and 35 H. 6. 5 = 

12. Debt againſt P. as Executor of his own Wrong, and becauſe he 

received a Debt and made an Acquittance it lies well, Per the Juttices ; 

So it he takes Goods into his Poſleſſion. Dy. 166. b. pl. 10. Hill. 

1 Eliz. in Porter's Caſe, cites Long quinto E. 4. 727. EL Co ea 
13. Where a Man has Colour, as a Coadjutor, Superviſor, &c. to So where a a 

meddle, he may plead the ſpecial Matter, abique hoc that he admi- on i made 

niſtered in other Manner. D. 166. b. 167. a. pl. 11. Hill. 1 Eliz, by a Will, 

is afterwards diſproyed by Probate of a later Will, D. 166. b. pl. 11. Hill, i Eliz. 


15. Debt againſt an Executor; The Caſe was, A. made E. his Execu- Mo. 396. 
trix and died poſſeſſed of divers Goods. E. made a nee Gift of Ive 
0 Goods to F. S. and continued poſſeſſed, and took the Deſendant to Hus- Caſe, S. C. 
band and died. The Defendant poſſeſſed of the Goods paid Legacies. It the Defen- 
Was the Opinion of the Juſtices, præter Fenner, that they were Aſſets dant pleaded 
in his Hands, and (the Git being fraudulent) were liable to the Plain- l 8 
tif's Execution, Cro. E. 405. pl. 16. Trin. 36 Eliz. B. R. Wilcox . 


and the 


v. Watſon. . Court ad- 
. judged for 


the Plaintiff ; For the Defendant has confeſſed himſelf Executor by the Plea of Plene Adminiſtravit, 
and therefore he is chargeable ; For the Property of the Goods did not pals out of the Feme by the 
Grant being made by Fraud as aforeſaid by the Statute 13 Eliz ; 5 B 


16. And Popham ſaid, if the Gift were gocd againſt all but Creditors, 

(as it is) then t hey belong to the Donee, and in his Hangs are hav to this 

Debt; and if the Gift be ved they remain to the Execators of the Ferye, and 
EE | _ 7 
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then the Baron having taken them and paid Legacies is chargeable by reafy 
thereof as Executor de ſon Tort; And ſo thoſe Goods Quacunque Via de. 
ta are liable to this Debt into whoſeſoever Hands they come unleſ by 
Title paramount, or by Sale Bona Fide ; wherefore it was adjudged 
for the Plaintiff. Cro. E. 406. pl. 16. ut ſupra, Wilcocks v. Watſon. 
15. Debt againſt an Executor, he pleaded Ne unques Executor &e. and 
an eſpecial Verdict found, that Adminiſtration of the Goods ofthe Tf, 
tor was committed to the Wife of the Defendant who is dead, and that h; 
kept Bonam Partem bonorum in his Hands, and ſold them. William 
moved that this Verdict was void for the Uncertainty, for Bonam Par. 
tem is altogether uncertain ; But it was held to be well enough; Fot 
if he detain any Part it makes him Executor de ſon Tort &c. Where. 
tore it was adjudged tor the Plaintiff, Cro. E. 472. pl. 2). Hill. 38 
Eliz in B. R. Anon. 55 
18. 43 Fliz. cap. 8. S. 2. Strangers meddling with Intęſtate's Goody, 
cr getting a Releaſe of any Debt withour a valuable Conſideration, uy. 
leſs for ſome Debt due from Inteſtate, ſhall be chargeable as Executor 
His own Wrong ſo far only as ſuch Goods or Debts 7 will ſatisfy, di. 
Acting all juft principal Debts owing to him on good Conſideration by Inte. 
tate, and all other Payments made by him which lawful Executors or Adi. 
 niflrators ought to have paid. 5 e 
19. Where the Wife ue the Cows of the Baton, ſhe was adjudged 
to be Executor in her own Wrong. D. 166. b. Marg. pl. 1 1. cites Mich, 
2 Jac. Gerret v. Carpenter. 2 | 
20. It an Executor be made who proves the Will, or takes upon him the 
Executorſhip, yet if a Stranger after takes any of the Goods and uſes then, 
or diſpoſes of them as his own, this does got make him Executor of his 
own Wrong, becauſe there is a rightful Executor who may be charged, 
and the Goods taken out of his Poſſeſſion atter he has adrninificrel are 
Aſſets in his Hands. Reſolved, 5 Rep. 33. b. 34. a. Trin. 2 Jac, 
C. B. Read's C. „ ffn 
14. But though there be an Executor who adminiſters, yet if a Stray- 
ger after takes the Goods claiming to be Executor, and pays Debts, receivs 
; rh or pays Legacies, and intermeddles as Executor, there, for his ex- 
preſs Adminiſtration as Executor, he may be charged as Executor of 
his own Wrong, though there be a righttul Executor. 5 Rep. 34, 
Read's Caſe, Sg he” 
But when 21. Burying or taking Goods into Cuſtody to preſerve them is not 4 
he e Adminiſtration. Per Warburton J. 2 Brownl. 187. 10 Jac, C. B. in 
Colour ot! Caſe of Lawry v. Aldred and Edmunds. 1 
| Fen in receiving Debts and diſpoſing Goods to his own Uſe it is. Ibid. 184. Arg,—— 
Hut afliſting an Infant Executor in ſelling the Goods does not make one Executor de ſon Tort, Co. 
E. 554. pl. 25. Trin. 33 & 34 Eliz. B. R. Clerk v. Hopkins | 


22. Executor de ſon Tort is ſuch as takes upon him the Office of an 
Executor by Intruſion, not being conſtituted by the Teſtator or De- 
ceaſed, nor for want of ſuch Conſtitution ſubſtituted by the Ordinary 
e / . EH . 
23. Taking a Dog will make Executor of his Tort. D. 166. b. 11. 
Ma.arg. cites Trin. 1652. C. B. Barker's Caſe. 35 LSD 
So if the 


| 24. Leſſee tor Years rendering Rent dies Inteſtate, his Wi ſe takes 
mg out Letters of Adminiſtration and marries a ſecond Husband, and 


Death of dies, and the Husband continues in Poſſeſſion of the Term and receives the 
the Wife Profits; It was agreed that tor the Profits received he was anſwerable 
detains any as Executor de ſon Tort, and 10 H. J. was cited as an Authority. 
3 2 Mod. 175. Arg. in Caſe of Loyd v. Langford cites ir as adjudged. 
Wite fag Trin. 22 Car, 2. in Caſe of Stevens v. Carr. 

as Adminiſ- | | 5 | 

tratrix, it makes him Executor de ſon Tort, Cro E, 472. Anon. 


25. The 


. 
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25. The bare PZ of Goods ſhall not make a Man Executor of 
his own Wrong, unleſs he does. undertake to do ſome Acts which 
none but an Executor can lawfully do, As to releaſe the Debt of the 


Teſtator &c. Freem. Rep. 13. pL 12. Trin. x67r, C. R Garter 


y, Dee. 1 | 
26. An Action of Debt for Rent was brought againſt the Defendant 2 Mod. 154 
as Executor of A. The Caſe upon a Special Verdi was, That * Loyd "Slag 
being ſeiſed in Fee of certain Lands, leaſed them to B. for 99 Years in Con- Langford. 

ation of 300 . and B. re-demtiſes the whole Term to A. rendring 20 © <A 
xr Aon. (the Intent of the Bargain being to ſecure an Annuity o > J. to and the de 
g. which he pure haſed with the 300 J.) then A. dies, and tlie 4 endant Court told 
Widew of A. entred upon thoſe re-demiſed Lands as Guardian to E Son, the Plaintiff | 
In this Caſe here can be no Executor de ſon tort, of the Term, becauſe it is acne oy 
merged in the Rever/ion, and is decome one entire Eſtate with that; and wht) a 
ſo when the Defendant entred as Guardian to her Son; ſhe could not be Law be 
an Executor de ſon 'Fort, becauſe the Term was not in being: Freem, "ish =_ 
Rep. 218. pl. 226. Mich. 1676. Floyd v. Langfield: % 2 
27%. Debt again an Execntor for Rent incurred in his own Time; cery if be 
1% WH Upon a Special Verdict they find the Leafe and the Deſcent of the Re- thought 
. I verſion to the Plaintiff, and that the Defendant after the Death of the fit 

| Liſſee, did feed his Cattle with the Hay that grew upon the Land. Ad- 

red miniſtration was granted to the Defendant wich an Exception of this 
Term. The Queſtion was, Whether the Defendant here could wave 
the Term after he had entred ? Adminiftration was taken after the 
Rent grew due. The Ch. J. ſaid, That If a Man die Inteftate, and 
anther is Executor de ſon Tort, be ſhall be charged for the Rent till be is 
his milted by the Adminiſtrator ; Windham and Arkins of the ſame Opini- 1 
d, on, that here he hath entred as Executor, keeping the Cattle five 
re Weeks upon the Farm; and here is no Gift to [purge this Wrong. 
4 Freem. Rep. 261. pl. 282, Trin. 1679. Garth v. Taylor. 5 5 

28, If Adminiftration be. firſt gratited, and then 4nuther takes the If he gets 
| Goods, he is not thereby Executor de ſon Tort. Per Holt Chi, J. / Mod, Books into 
„ . Trin. 1 Ann, B. Anon. 3 
( 


WY Plene Adnioiftravir. Per Holt Ch. J. 1 Salk. 313. Anon.——— tn ſuch Caſe the Taker is Trefpaſſo 
only-to the Executor or Adminl{trator. Went, Off. Ex. 194. cites 5 Rep. Read v. Carter. 

I is no mn rn the Goods to the Perſon to whom A |. was I 

4 565. Pl. 29. Paſch, 39 Elia. C. B. Bradbury v. — & cid 


29. Per Holt Ch. J. IF H. gets Goods of an Inteftate into bis Hands 8. F. 31 
after N cen is aFually granted, it does not make him Executor _— J. 
| bfthisown Wrong; but if he gets the Goods into his Hands before, though Te 310 
Adminiſtration be aſterwards, yet lie remains ch ble as @ 1 Ann. 
wrongfal Executor, unleſt he delivers tb Goods over to the Adminiſtrator B. R. Ano. 
deere the AiFion brought, and then he may plead Plene Admiuiſtravit. 
1 Salk, 313. pl. 19. Trin. 1 Ann. B. R. Auon. TY 
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(C. a. 2) De fon Tort. Of what he may be, 


Teſran 


Mod ta I Leaſe in Rever/jon for Years was pranted to F. F. who died J. 
As ; —4 teſtate, his Wife aſſigned it to B. and afterwards took Letter 
S8. C. re. Adminiſtration, and made an Aſſignment of it to the Plaintiff. Reſolyeſ 


folv'd that har the laſt Athgnee ſhould have it; For in this Caſe no Entry en 
an Executor 


dee fon Tort be made, nor can any Man be Executor de ſon Tort of a Term in Re. 
cannot be of verſion, Mo, 126. pl. 213. Paſch. 25 Eliz. Kenrick v. Burges, 
a Term in | 3 . 
Futuro, and that the laſt Aſſignee had the beſt Title. —— 8. C. cited 3 Mod. 91. Hill. 1 Je 
2. B. R and held accordingly, and a Judgment in C. B. athrm'd. Mayor (of Norwich) v. Tohn(on 
—— 2 Show. 457. S. C. cited and held accordingly.-——3 Lev. 35. 8. Comb, 3 
S. C. Clayt. 116, Vernat's Caſe, —-In Caſe of a Leaſe of three Lives made to A. for the 
Life of A. and B. and C. his Sons, and the longeſt Liver, it one dies and another enters he is Execy. 
tor de ſon Tort. Arg. 3 Mod. 320. in Caſe of Bradburn v. Kennedale.——Carth. 164. 166. 8. ( 
& S. P. by Holt Ch. J. becauſe the Statute made it Aﬀets, — According to the modern Opinion 
Executors de ſon Tort may be of a Term, 2 Mod. 74. Arg. cites Trin. 1653. * Porter v. Swee. 
man. | | | * 5 | 
S. C. cited accordingly, and he ſhall be liable to the Payment of the Rent. Freem. Rep. 213, 


3 . : W 2 


(D. a) The power of an Executor De ſon Tort, « 
| of one who 1s not lawful Executor. 


. IF the Ordinary grants Adminiſtration to another of the Goods 
„pol. 919. of J. S. and atter he himſelf adminiſters ſome of the Goods 
ob the Teſtator he may be charged * for this Adminiſtration tho 
| there be an Adminiſtrator. 12 B. 2. Adminiſtrator 21. (But 
Book ts, that the Artion was brought againſt him as Ordinary.) 
S.C.cites 2. If A. makes a Will, and J. 8. Executor of it, and after makes 
by Trevor a latter Will, and of this ma J. D. Executor, und dies; and 
Ch. J. and after J. S. proves the firſt Will in the Prerogative Court, and ther 
faid that he. this is allowed, decreed and publiſhed for a Will, and after' J. S. 
of this Caſe adminiſters the Goods of the Teſtator by Force of this for halt x 
denied. on bf 100 l. to the Teſtator, paid the Yoney to J. D. he nit 
Knut, having Knowledge of any later Will, and upon this J. O. give 
Mi : * a Releaſe to him, and after che Probate of the firſt Will is repealed, 
Ann. C. B. and the Will itſelf diſannulled, and the latter Will proved; This 
pl. 102, Payment and releaſe is no Bar of the Action upon the ſatd Dbligatton 
"= broght by J. D. the laſt and true Executor. Becauſe it doth not 
Z lie in the Power of the Ordinary to make another Executor than 
he who is made Executor by the Teſtator himſelf, and though it 
be miſchievous to him who pays the Money, and the Executor who W' 
proved the Will before he knew of the laſt Will, pet the Biſchiet [ 
would be as great of the other Part if the Ordinary ſhould have 
Power to make another Executor than he who is the true Execu⸗ 
tor made by the Teſtator, and he ſhould have Power to diſpoſe of 
the Eſtate ofthe Teſtator. Mich. 16 Car. B. B. between reve 
and Weigham, ad)udged upon a Demurrer upon the Advice of all . 
the Judges of Serjeant's Inn. Jntratur Hill, 15 Car. Rot. 1350 


. my ” 


— K 
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for the Ordmaty hath no Power to grant Adminiſtration, or to 
give to any other Power to diſpoſe of the Eſtate of the Teſtator 
where he had made an Executor. Com, 277. Gresbrooke's Caſe. : 
3. Executor de ſon Tort cannot bring an Aition ; For he cannot ſlie w 
Teſtament containing his Name as he ought, Br. Adminiſtrator, pl. 8. 
cites 35 H. 6. 31. , | | 
4. He may pay Legacies and receive Debts, but he cannot bring Acfi- 
n; Arg. Godb 104. pl. 122. Mich. 28 & 29 Eliz. C. B. Anon. | 
5. Executor de ſon Tort cannot retain. The Defendant in this Caſe * 
pleaded, that the Teſtator owed his Wife dum ſola 800 l. and that he | 
made his Will, but doth not ſhew that he was thereby made Execu- E 5 
tor, and therefore having no Title he became Executor de ſon Tort, | 
for which Cauſe his Plea was held ill; and Judgment was given for 
de Plaintiff 2 Mod. 51. Trin. 27 Car. 2. C. B. Prince v. Rowſon. 
' 6. Sale of Eaſt India Stock by a wrongful Adminiſtrator, the Purchaſor 
being Notice of the Fraud, decreed to be transferred back to the rightful 
Adminiſtrator, and that the Adminiſtratrix ot the Purchaſor ſhall ac- 
count. * Rep. 430. Mich. 31 Car. 2. Johnſon v. Eaſt India Com- 
, 3 5 1 
; ng If Executor de ſon”Port of a Term commits Waſte on the Land, 
and he in Reverſion recovers the Place waſted, yet that is no Prejudice to 
the Creditors, becauſe it'is a Devaſtavit in the Detendanr, and it there 
happen to be a rightful Executor or Adminiſtrator he ſhall recover a- 
gainſt the Executor de ſon Torr, but he cannot get the Land again from 
the Reverſioner ; Beſides, his entering of his own Wrong after Leſſee's 
Death makes him chargeable. 2 Show. 458. pl. 423. Hill. 1 & 2 
Jac. 2. in Caſe of Norwich (City) v. Johnſon. ava 
8. An Executor de ſon 'Tort who is but an Executor de facto, if he 
does lawful Acts with the Goods, as paying of Debts in their Degrees, 
it ſhall alter the Property againſt the lawtul Executor; As if he pay 
juſt and honeſt Debts, the rightful Executor ſhall not avoid that Pay- 
ment, and yet it is an Act done by one that has no Right. It is true, 
be is not quit againſt the rightful Executor, but he ſhall maintain 7ro- 
ver againſt him; But what ſhall he recover in Damage? only for ſo much 
as be has miſapplied, and all that he has well applied ſhall be abated in 
Damages. And what is the Reaſon of this? Why, becauſe the med- 
ding with the Goods is that which gives the Creditor Notice who is 
Executor, and bound to pay the Debts; and the Creditor is not bound 
to enquire into the Executor's Title; if there be a Colour and Appear- 
auce of it, it ſuffices ; Per Holt Ch. J. 12 Mod. 471, 472. Paſch. 13 W. 
3, in Caſe of Parker v. Kett. EINE LAN... 
9. Payment to an Executor having a Probate and afterwards repealed, 
does not diſcharge the Party againſt the legal Executor. Comyns's 
Rep. 150. pl. 102, Mich. 5 Ann. C. B. Anon, 5 
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Kk. a) Executor de fon Tort. 
[How to be charged or come at where there is an Ad- 


miniſtrator or Executor. 


rr . © SS 6 ©. 


Penn dies Inteſtate, and a Stranger adminiſters de ſon * Hob. a9. 

Tort, and after Adminiſtration is granted to another, pet d Pl. 54- 38 | 
Creditor of the Inteſtate may afterwards charge the Stranger " — judg 3 
| | £CULO 1 1 
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third Reſo- ecutors de ſon Tort, becauſe that it map he no Aﬀets came to the 
Jut 

Reads Car. Hands of the Adminiſtrator to ſatistp his Debt, and he cannge 
Trin. 4 Jac. Charge the, Adminiſtrator for thoſe Goods which never came to jig 
C B. that 4 biit only to the Hands of the Executor de ſon Tort ; and 
when ano- the Creditor has no Peans but in Chancery to compel the dom 
Goods be. Niffrator to bring his Action of Treſpaſs against the Executor de 
fore he lot Tort: P. 13 Ja. B. B. adjudged, * Keble againff Orbea. 
rightfal Ex- + 5 Beg. 34. Reads Caſe, reſolved where Stranger adminiſtered de 
ver ag na on h Cort before the true Executor adminiſtered or proved the 
Executor- [ g 5 ; 

ſhip upon him, or proved the Teſtament, the other may be charged as Executor de fon Tort; For 


the rightful Executor ſhall not be charged but with ſuch Goods as come to his Hands after that be 


has taken upon him the Charge of the Will. 5 Rep. 34. a. 
7 S. C. cited 2 Le. 224. in pl. 284, 


2. Executor de ſon Tort demeſne ſhall not be impleaded as Adminiſre. 
tor but as Executor, in Pain of Abatement of the Writ. Br. Admigi- 
{traror, pl. 15. cites 50 E. 3.9. one: 

3. He may be ſued as Executor; Arg. 2 And. 39, 

4- Debt againſt Executor de fon Us who pleaded that be never wy 
Executor, nor adminiſtred as Executor. It was Id in this Caſe not tg 

be any Whit material whether he has Aſſets or not, but to prove he hu 
adminiſtred any thing of never ſo little in Value, it ſhall charge hin 
the 2 whole Debt. Clayt, 6. pl. 12. Aug. 4 Car. Townlley », 

* An Executor de ſon Tort ſhall not be charged for more than he 
converted, and ſhall diſcharge himſelf by delivering over the reſt to the 
rightful Executor; Admitted ; Arg. Mod. 213. pl. 47. Paſch, 25 
Car. 2. C. B. in Caſe of Parten v. Bafeden, e 


* — < _ 


G2 Executor de ſon Tort, 
Where he takes ſubſequent Adminiſtration. 


i. IN Debt where a Man adminiſters as Executor de fon Tort de- 

meſne, and after takes Adminiſtration of the Ordinary, this 

ſhall baue Relation to the Time of the Inteftate*s Death; Br. Relation, pl. 

12. cites 9 E. 4. 33. and ſays which fee in the End of the Caſe there. 

2. If Executor of his own Wrong releaſes Debt, and after po 

Aaminiſtration, the Releaſe is not good. Mo. 119. pl. 263. Paſct 

EY EY i e 

S.C. cid 3. If Executor de ſon Tort ſells a Term in Poſſejon, and afterwards 

Arg. 2 Mod. ae Adminiſtration, the Sale is good by Relation; but otherwiſe it 

3 Mod. or, is of a Term in Relation; For if he ſells ſuch a Term before Admini- 

92. Arg.  ftration to A. and after Adminiſtration to B. the Sale to A. is void, 

eites S. C. and B. ſhall enjoy. Mo, 126. pl. 273. Paſch. 25 Eliz. in Scacc, Ken 

* rick v. Burgeſs. Eo „ | 
cited per Curiam. 


8. P. ſo hat 4. He may be ſued eit ber as Executor or Adminiftratar, for it may be, 
it he will that while he adminiſtered of his own Tort he waſted the Gooll 
be relieyed then if he be only ſued as Adminiſtrator he ſhall only be chargeds 
out oe the Goods that came to his Hands ſince Adminiſtration. Cro, E. 19% 
Goods be. | pl. 9. Trin. 30 Eliz. B. R. Stubbs v. Rightwiſe. 
dif 5 
22 — be ſued as Executor, and if ſuch Adminiſtrator pleads in Abatement that Adrminiſtrati 


Executors. 


— 


vis committed, and demands Judgment if Suit ſhall be againſt him as Executor, the Plaintiff wult in 


the Replication ſet forth the ſpecial Matter as he thinks. Went. Off. Ex. 178. 


Executor of his own Wrong pleads Plene Adminiſtravit, and then 
takes Letters of Adminiſtration, and then pris darrein Continuance pleads 
Detainer to ſatisfy a Debt of a higher Nature due to himſelf. Ellis J. 
ſaid, it he had took Adminiſtration after the Suit began, and before the 
Plea pleaded, he might have pleaded a Detainer; but not it he takes 
Adminiſtration after he has pleaded, Freem. Rep. 265. pl. 288. Mich. 
1679, Whitehead v. Sampſon. | ; 

6. In an Action oft Debt againſt the Defendant as Executrix of her 
Husband for Arrears of Rent due from the Teſtator, the Defendant 
gleaded in Abatement ot the Writ, that after the Death of her Husband 
Adminiſtration of his Goods and Chattles was granted to her, and that ſhe 
ought to have been named Adminiſtratrix in the Writ, and not Execu- 
trix unde pet' Judicium de brevi & quod breve iſtud caſſetur. The 
Plaintiff replied, that after the Death of the Husband, and before rhe 
Auminiſtratiun commutted, the Defendant adminiſtred divers Goods and 


| Chattles of her Husband's at /uch a Day and Place &c. To this the De- 
| jendant demurred, and Judgment was given tor the Plaintiff; For the 


ſets not forth the Day when Admini/tration was committed; So it might 
Vater the Writ brought ; and beſides, if ſhe diſpoſed of the Goods as 
Executrix of her own Wrong, the taking of Adminiſtration afterwards, 
tough before the Writ was brought, will nor hinder the Plaintiff 
vom charging her as Executrix ot her o＋- Wrong. 2 Vent. 179. 
iu. 2 W. & M. in C. B. Pyne v. Woolland. 


(E. a. 3) Executor de ſon Tort. 
In what Caſes; And chargeable hoy far. 


1 IN Debt, if a Man adminiſters de ſon Tort demeſne, and Action is 
brought againſt him, and pending the Writ the Adminiſtration is 


committed to him, yet the Writ is good. Br. Executors, pl. 74. cites 
Z RES. | 
2, But if the Adminiſtaation was committed to him before the Writ 
purchaſed, then he ought to bring the Action againſt him as againſt the 
Adminiſtrator, or other wiſe it thall abate. Ibic. 1 
3. By which he pleaded by the Form ; To which the Plaintiff ſaid, 
that at another Time he brought ſuch a Writ againſt him as Executor, the 
which was abated by falſe Latin, wherefcre he purchaſed this Writ by Four- 
neys Accounts as againſt Executor, and that the Day of the firſt Writ pur- 


chaſed the Adminiſtration was not committed; Priſt; and awarded a good 


eplication, and the Iſſue joined accordingly. Ibid, 


4 If a Man be Executor de ſou Tort demeſne, and Action is brought a- Br. Ordina- 
{inſt bim, and he takes the Adminiſtration of the Ordinary pending the pl. 13. 


Cites S. C. 


Writ, there the Writ is good; Contra if it had been taken before the 
Writ purchaſed notwithſtanding his Adminiſtration before as Executor 
de fon Tort &c. Per Catesby, quod fuit concefſum, Br. Executor, 
pl. 90. cites 9 E. 4. 33. 4). | 9 

5. Sci. Fa. againſt Executor, who ſaid that before the Writ purcbaſed 
the Ordinary had committed Adminiſtration to him, Fadgment of the Writ 
Which named hein KExecutor 3 and by the beſt Opinion it is no Plea, be- 
— Kkk cauſe 
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cauſe he did mot allege committing of the Adminiſtration to be before be aq 
miniſtered as Executor; For if he firſt adminiſtred and after took the 
Adminiſtration, this ſhall not change the Action, becauſe he was Ex 
ecutor lawfully by the Teſtament ; But if a Man adminiſters de fon 
Tort demeſne, and after takes the Adminiſtration by Letters of the r. 
dinary before Action taken againit him, this ſhall change the Action; 
Note the Diverſity by the beſt Opinion; & adjornatur. Br. Executors 
pl 167. cites 2 R. 3. 20. | ES ; 
6. Adminiſtration granted to an Executor de ſon Tort, how he ſhall be 
charged See Keilw. 127. pl. 91. e 
Executor de ſon Tort cannot be where there is a rightful Ex:cutr 


Chan. Caſes 33. Mich. 15 Car. 2. Eyre v. Eyre, 


CB. Singleton v. Bawtree, + 


8. Debt upon Bond entred into by the Teſtator againſt the Defen- 


dant as Executor. The Defendant pleads that the Teſtator made A. ani 
C. Infants his Executors, and that Adminiſtration durante minore eta 


pl. 144. Trin. 1673. Kellow v. Weſtcomb. 


was committed to their Father, who adminiſtred before the Day of the Ni 
brought, The Plaintiff replies, that Goods of the Teſtator's, to the Vily 


of 5001. came to the Defendant's Hands, &c. And upon this the Delen- 


dant demurred, and the Plaintiff had Judgment. Freem. Rep. 122. 


o. Upon a Trial at Niſi Prius at Guildtmll before I. d. Ch. J. North 
in Trover and Converſion againft an Executor de fon Torr, the Queſtion 


came to be, Whether the Goods having been taken in Execution upon 4 


Fudement obtained againſt the Defendant by a Creditor of the Deceaſed 


| fhonld diſcharge him againſt the Plaintiff” who brought this Action as At. 


miniftrator © And the Opinion of the Ch. J. was, that this Execution 
was a good Diſcharge againſt another Creditor that ſhould ſue him, to 
whom he might plead Riens inter ſe mains, but it was no Diſcharge 
againſt an Adminiſtrator, for Men muſt not be encouraged to meddle 
with a Perſonal Eſtate without Right; but to prevent this Mitchiet 
where the Party dies Inteſtate, and there is Conteſt about the Admini. 


ſtration, a Man may procure of the Ordinary Letters ad Colligendum, 


8. P. held 


accordingly 


by Popham 
liams, but 
Velverton 


Vent. 349. Trin. 33 Car. 2. B. R. Anon. 


—— — 


(F. a) Who ſhall be chargeable as Executors, 


1. A N Executor de ſon. Tort ſhall be bound to pay Legacies as 
3 A well as rightful Executors. Mich. 3 Ja. B. R. per Pap 


ham and Williams, Dill. 7 Ja. B. between 2% pot and others, pet 


Curtam, Prohibition dented upon ſuch Sutt, 


doubted it. Noy 13, in a Note. 


2. Ika Feme Executrix takes Baron who waſtes the Goods, and 


Feme dies, by che Common Law there is no Remedy agaiatt che Ba- 


ron. Mich. 3 Ja. B. G. per Popham and Williams. 
3. But in this Cale tye Baron ſhall be punithed by che Eecleſiaſti- 


cal Law, and compelled to make Execution. Mich. 3 Ja. B. G. 


per Popham and Williams. ich. s Ja, Prohibition demed. 
4. 


5 


<2 wo. 
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4. Ik an Executor waſtes the G90ds and dies his Executor ſhall SAS 
not be charged for this. For Actio Perſonalis moritur cum J2grto- , 
na. I), 7 Ja. B. Held. Tor even 


SES | | in the Caſe 
of the King 3 Le. 241 pl 334 Mich. 32 Fliz. in the Exchequer. Tuck's Caſe. Altered 
by 30 Car 2 cab. 7. 4 & 5 W & NI. cap. 24. S. 12. which are conſtrued to extend to Execu- 
tors of rightful Executors. 3 Mod. 113. Hill. 2 Jac. 2. 8. R. Holcomb v. Petit. 


5. Ik an Executor de ſon Tort waſtes the Goods and dies, his An Execu- 
Erecutor- ſhall not be charged. Held 7 Ja. B. Becattſe atio Pede (0 


| 4 4 Ort wa 
Perfonalis moritur cum Perſona. bg N 
NT? | | 55 at Law, but 
LA. Chancellor ſaid he would relieve againſt him in Equity. 2 Mod. 203, 204. Hill. 29 & 30 
Car. 2. in Cam S ace before the Ld Chancellor, the Ld. Treaſurer, and the two Chief juſtices. 
Anon. But he is now made Chargeable by Stat. 30 Car. 2. cap. 7. and that Statute is made per- 
petual by 4 & 5 W. & M. cap. 24. | | h | 


6. Where Executor by Right, or Executor by Tort adminiſters and 
after refuſes before the Ordinary, and takes the Adminiſtration, this may 
change the Action in Caſe of Executor by Tort. Br. Adminiſtracor, 

. . | 

J. If lawful Executor Male-adminiffers, viz. Convertens bona ad 
proprium uſum he thall be charged and be Executor per Torr, D. 167. 
. 12. Hill. 1 Eliz. > os: a hy 

8. Executor with Intention to defraud the Creditors refuſed the Execu- 
torſhip, but cauſed J. S. to take upon him Letters ot Adminiſtration; 
J. S. traudulently gave Teſtator's Goods to the Executor. Per Dyer, It 
the Gift be fraudulent, then by the Stature of 13 Eliz. the Gift is 
void, and then the Executor by the Occupation of the Goods is Exe- 
cutor de ſon Tort, and judgment accordingly, contrary to the Opini—- 
on of Manwood. 3 Le. 57 pl. 83 Mich. 15 Eliz. C. B. Anon. 


9. Goods given by the Inteſtate by Deed where there are not ſufficient If a frandu- | 


left for Payment of Debts will render the Dozee liable to be charged as aer, * 
Executor of his Wrong. 2 Le. 223. pl. 284. Hill. 16 Eliz. C. B. Goods by 
Stamford's Caſe. wes ER A and then 
| | | ie It» 
teſtate ; Thoſe Goods in the Hands of the Vendee are liable to Creditors, and he is chargeable as 
Executor de ſon Tort. Cro. J. 240, 271. pl. 3. Hill. 8 Jac. B. R. Hawes v. Leader. Brownl. 
111, 112. S. C,—Yelv. 196. $. C adjudged The Donee after the Donor's Death took the 


Goods and in an Action brought againſt him as Executor, in which he pleaded Ne unques Executor the 
Jury found the Deed of Gift of all his Goods to the Defendanr, and alſo that it was to defraud Credi- 


tors contra Formam Statuti, and that the Defendant by Colour of this Deed took the Goods after the 
Dcnor's Death, and by all the Court Judgment was given againſt the Defendant as Executor de ſon 


Tort. Goldsb. 116. pl. 12. Mich. 39 & 43 Eliz Kitchin » Dixon — 8 C. cited Noy. 69. in 
a Caſe where in Debt againſt one as Executor de fon Tort the Defendant pleaded the ſame Pira, and 
being found againſt him, Execution was awarded againſt him for the whole Debt, viz. 601. for his 
falſe Plea, though in Truth he had not meddled but with one Bedſtead of a ſmall Value 
Noy 69. ſays it was ſaid by Daniel, that in 39 & 40 Eliz. C. B, Kitchen v. Dixon. That one Mr, 


Offie for ſuch a falſe Plea was charg'd to 1001. and he had meddled but with one Bible. Therefore 


beware, and plead well the ſpecial Matter. 


10. If one takes Iuteſtate's Goods and pending the Add ion againſt It is at the 
him he takes Letters of Adminiſtration, this thall not abate the Writ. le dien et 
Arg. Ow. 69. Trin. 42 Eliz. in Caſe of Malloy v. Jennings. 0 l dien 


as Executor 


or Adminiftrator ; Per Warburton J. Ow. 132: in Caſe of Bethel v. Stanhope, cites 9 E. 4.33. 21 
H 6. 8. 2 R. 3. 20 18 E. 4. -Arg. 2 Show. 373. cites Williamion v. Norwich. 


2 Vent. 180. Arg. Cites YL | 


I. Scire Facias upon a Judgment againſt the Teſtator of 2001. 2 And. 172. 


he Cate was, I'ne 7 eftator was poſſeſſed of Foods to the Value of 250 l. pl. 95. d. C. 


| el 3 1 dindged.— 
and by Covin iv e rad the Creators, made a Gift thereof to his Daugh- O7 1 1 


ter, 


8 ; © 2 514 # #4 * 
Fs 8 . ö 4 5. $16 Lo IS or ye IS 1 
77 ³˙.AA T n 


n 3 


the Plaintiff 


eee ee 


220 Executors. 
5. C.ad- ter, with Condition upon Payment of 20 s. it ſhould be void, and died ; the 
judged ', Delcndanrt intermeddled with the Goods, and afterwards the Daug bia 
S. by this Gift took the Goods, and afterwards Adminiſtration of Teflatir, 
Gods was committed to the Defendani ; Adjudged, that when he inter. 
meddled with the Goods, though he was neither Executor nor Ad. 
miniſtrator, and that after Adminiſtration was committed to him , 
Creditor had Election to charge him as Executor ot his own Wray 
or as Adminiſtrator, and that rhe Gift was traudulenc within 13 Eliz 
and when the Donee afterwards took them, it was a Treſpaſs to the 
Adminiſtrator, and he had his Remedy at Law againſt her, fo as the; 
were Aſſets in the Detendant's Hands. Cro. E. 810. pl. 16. Hil 
43 Eliz. C. B. Bethell v. Stanhope. ; 


* 


Ara where 12. Though there be an admini/ftring Executor, yet if a Stranper takes 
the Goods fo tFe Goods, and claiming to be Executor pays Debts, or pays Legacies 
Ken never and intermeddles as Executor; there by ſuch expreſs Adminittratig, 
actually, = as Exccutor he may be charged as Executor de fon Torr though chere 
Tecenor's be other Executors of Right, Rep. 34. a. Trin. 2 Jac. C. B. Read 
Hands, bur Caſe, and ſays that with this agrees 9 E. 1. 13. 5. ns 
were in a 5 | | | 5 1 | 
remote Place where this Taker becomes Executor. Went. Off, Ex. 15, 176. — Judgment wax 
obtained againſt the Teſtator, and upon a Devaſtavit returned againſt his Executor he plea ed, and a 
Special Verdict was found to this Effect, That the Detendant was made Executor by the Will, and 
ev, clt in the ſame Houſe with him; and that before Probate he poſſeſſed himſelf of the Teftator'; 
Goods, and had them appraiſed and inventoriz'd, and then fold Parr, and paid a Debt owing by the 
Teſtator, and converted the Value of the Reſt to his own Uſe; that afterwards he refuſed before the 
Ordinary, whereupon Adminiftration was granted to the Widow of the Deceaſed ; and the Queſtion 
uus, Whether he ſhould be charged to the whole Value of the Perſonal Eſtate, or only tor ſo 
much as he converted. The Court was of Opinion that the committing of Adminiſtration in this 
Cale is a mere void Act. If an Adminiſtrator brings an Action it is a good Plea to ſay, that the Exe. 
cutor made by the Will has adminiſtred. Accordingly Judgment was given for the Plaintiff. Mod. 
213. Paſch. 28 Car. 2. C. B. Parten v. Baſeden. — Freem. Rep. 151. pl, 172. Parſons y, 
Mayeſden. 8 C. The Court ſeem'd to make a Difference when Goods are in the Houſe of the Per. 
jon named Executor, this Poſleſſion ſhall not amount to an Adminiftration, bur perhaps there ma 
be a Diutterence when he takes them into his Poſſeſſion And here although he pleaded that he took 
tlic Goods by the Conſent of the Parry to whom Adminiſtration was afterwards granted that lipnit. 
ed Nothipg, it beipg before Adminiſtration granted. Adjornatur. 2 


Lat 160. 13. If Executor durante Minore Atate waſtes the Goods he ſhall be 
Trin. 2 Car. charged after the Age of latant upon the Special Matter, and not as Ex- 
8. 1 ecutor of his own Wrong, becauſe he had a law ful Authority at that 
7 Bader Time, Agreed Per Doderidge and Jones. Noy 86. Palmer „. 
and Joncs, Litherland. | | | | 

who held  _ Fl | : | 

that he ſhuuld be charg'd upon the Special Matter. 


14. Adminiſtrator gets Fudgment, then Adminiſtration is revoked, i 
he takes Execution he ſhall be charged as Executor de ton Tort. 
11 Moc. 62. pL 5. Trin. 22 Car. 2;-B. N. Turner v. Dries. 

Arg. Raym. 15. It Goods come to the Poſſeſſion of an Adminiſtrator and his 
23. Alminiſtration is repealed, he ſhall be charged as Executor of his own 


Wrong. Per Keeling Ch. J. Mod. 63. pl. 5. Trin. 22 Car. 2. B. R. 


in Caſe of Turner v. Davis. : 

| Freem. Rep. 16, An Executor waſted the Goods of the Teſtator, and died, leavin; 

| 88 5% Aſſets, and the Defendant his Executor, and it he ſhall be charged tot 

S. C. held . Sev ; 5 

- accordingly; the Alters, was the Queſtion; and Hale held iz a Perſonal Wrong 
But it was Which died with him that did it; but upon the Importunity of Saun- 
hald that an ders, of Council tor the Plaintiff, he permitted it to be found Specially ; 
9 2 Lev. 110. at Guild-Hall before Hale Ch. J. Trin. 26 Car. 2. 
lie againſt Brown v. Collins, and Paſch. 2) Car. 2. it was adjudged according 
the Execu- to the Opinion ot Hale, per tot. Cu. 
tor that 8 | 


waſtes upon a Surmiſe only of a Devaſtavit without any Return by the Sheriff. — But in ſuch 


Caſe 


lat 


| ford. | | 


E pay himſelf before others in Caſe of a Debt due io him, which would be unreaſonable. 


—_— K 


e 
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P 


caſe Turner Ch. B. held ſtrongly that the Executors of the Executor de fon Tort ſhould be charg'd ; 
For the firſt Executor having the Goods, the Tort of the Waſting ſhall not die with rang but ali 
charge his Executors contrary to the Opinion in the Cafe ot Brown v. Collins in B. R. 2 Lev. 133 
Paſch. 27 Car. 2. in the Exchequer. Aſtry v. Nevit. - | 28 


* — — th "I i__— 


4. LI YO" Pr" Fe ——_——— n 1 
. 2 4 
6 — 


(F. a. 2) De fon Tort. 


Where he may retain, or Allowances be made him. 


C.— ro. 


Angliæ. Mo, 527. pl. 696. Hill, 40 Eliz, Colter v. Ire- . 
| | | 4s. | , pl. $6. Ire-- 


I. A Executor cannot pay himſelf Debt or Legacy, per omnes Juſt's Rep. 30. 
land. 
ter. S. C. adjudged,—— Gogb. 214. pl. 213. Mich. 11 Jac. C. B. Bond v. Green 

2. Executor de ſon Tort cannot retain for his own Debt, though he 8. C. cited | 


is liable to the Actions of Creditors, Poph. 125. Trin. 15 Jac. B. R. * Jo. b 54.— 
Brook's Caſe, 1 9 8 7 


Ireland,— 


D. 2. pl. 3. N N after Action commenced againſt him he takes Letters of Adminiſtration, he 


may retain and plead it, but ſhall not abate the Writ. Arg 2 Show. 373. in Caſe of Loveday v. Young, 
cites the Caſe of Williamſon v. Norwich. — S. C. cited 2 Vent. 180. in Caſe of Pyne v. Wok. 
land. For by taking Adminiftration he has purged the Tort, and though Executor de ſon Tort 
cannot pay himſelf, yet he oy pay others, and after raking out Adminiſtration he may plead Plene 
Adminiſtravit. Sid. 76. pl. 9. Paſch. 14 Car. 2. B. R. Per Windham J. in Caſe of Baker v. Berris- 


3. Executor de fon Tort was indebted to the Inteſtate for ſeveral 
Rents, and the Inte/tate acknowledged himſelf ſatisfied tor all Rents due 
by Defendant. This was held a good Diſcbarge being in his Lite- 
time, and ſo not chargeable with it as Aſſets in Debt on Bond, but 
«here he had paid Money for ſo many Blacks Inteftate appointed to be uſed 
at his Funeral, it was diſallowed and held no good Adminiſtration. 


Clayt. 39. pl. 66. Aug. 11 Car. coram Barkley J. Legard v. Linley. 


4. A Widow poſſeſſed herſelf ot ſome of the Perſonal Eſtate of her 
late Husband, and paying juf Debts, and that in Order of Payment our 
ot his Eftate in her Hands, thall have Allowance for the ſame trom the 
Executor. Chan. Caſes 33. Mich. :15 Car. 2. Ayre v. Ayre. 
5. Executor de ſon 'Tort ſhall be allowed all Payments made to any b e- 
era ue 


but himſelf; Arg. (and not denied, but ſeemed to be granted by the pl r 


Court). Chan. Caſes 33. Mich. 15 Car. 2. in Caſe of Ayre v. Ayre. Paymen 
FR V | Mo 5 . all be re- 
couped in Damages; Per Holt Ch. J. Skin. 174. Whitehall v. Squire. — Went. Off. Ex. 181. 


takes this Difference, tliat this Payment ſhall ſtand as againſt other Creditors, but not as againſt che 
rightful Executor or Adminiſtrator, fot then any Stranger might uſurp the Office of Executor, and 
take from him that Liberty to prefer Creditors in Payment, and alio from tae Executors Power to 


6. A. died Inteſtate. B. deſired C. to bury A, and he would pay 1 Salk. 295. 


him the Charges. C. buried A.—B. gave C. a Horſe of Inteftate's in * — * 


Part of Satisfaction of Funcral Charges, and a Note under his Hand to j,p1y, and 
pay him 23 J. more. Afterwards B. took Adminiſtration and broug ht the Defen- 
Trover for the Horſe; Holt Ch. J. thought the Action lay well, but wy had 

Dolben and Eyre Juitices contra, 3 Mod. 276. Paſch. 2 W. & M. in . . 


B. R. Whitehall v. Squire. 161. Pl. 4. 

I | | WO, | | S. C. beld 
accordingly.— Carth. 105. S. C. held . and Judgment for the Defendant, —— 
—.— If £ L , 


There 


and v. Coul- 


r * S & 3:5 x . 
e A ids * 8 : r n rr PD 
* - 


s 8 n 
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7 7 Fs x: „ 

There being no Creditors in the Caſe, and the Funeral being by the Direction of B this makes him 
Executor de ſon Tort, and it being a lawful Act though done by Executor de ſon Torr, it ought to 
be allowed ; bur if there were Creditors perhaps it might be otherwiſe; Per Dolben and Eyre ſuſti 
ces. Skin. 294 8 C. — Ibid Holt Ch J. ſaid, that though legal Acts done by an Executor de ſon 
Tort are good, ſo that he ſhall not be reſponſible to Creditors when he has paid all to others Upon 
Specialties, or other Security of a Real Nature, yet he is liable to the rightful Adminiſtrator to be 
puniſhed, for his tortious intermeddling, in an Action of Trover, in which Damages ſhall be recove;. 
ed, but not according to the Value of the Goods, becauſe that which he has lawfully paid ſhall be 


reccuped. 


7. The Widow of an Inteſtate who had Bona Notabilia took out 
Adminiſtration in the Biſpop's Court of Exeter inſtead of the Prerogative 
Court; By Virtue of this Adminiſtration ſhe entered upon a Term, and 

paid ſome Debt, of Inteſtate's by Perception of Profits, and aſterwards 
mortgaged the Term to pay a Bond-Creditor, and then died Inteſtate. Ad. 
miniſtration was granted de Bonis non, becauſe though the W ite had x 
Right to alan yet ſhe took out a wrongtul Adminiſtration, and 
now the Queſtion was, Who ſhould redeem? Whether the Admini- 
ſtrator of the Wife, or the Adminiſtrator de Bonis non of the Husband) 
And it was decreed that the Adminiſtrator de Bonis non ſhould redeem, 
bur that he ſhould a//ow what the wrong ful Adminiſtratrix had paid in 
Diſcharge of the juſt Debts of her Husband the Inteſtate. Nelſ. Chan, 
Rep. 173. Mich. 1691. Armſtrong's Cale. | 


_ EY 


1 5 (F. a. 3) Executor de ſon Tort. 
Actions brought by or againſt bim. 


1. L Kecutor de ſon Tort never ſhall have Action as Executor of Teſ. 
EY tator; Arg. 2 And. 39. pl. 25. Trin. 38 Eliz. in Caſe of Ba- 
ier r • m ! 3 AF 

2. Executor de ſon Tort ſhall be ſued for Legacies as well as a lawful 
Executor; Per Popham and Williams, but Yelverton doubred of it. 

tt ico tor ¶ „ 
3. A Man made his Will and an Executor, and Adminiſtration i; 

granted to another, and by Virtue thereof the Aaminiſtrator gets the Poſ- 
ſeſſion of the Goods., The Executor proved the Will, and brings an Action 
f Treſpaſs againſt the Adminiſtrator for tabing the Goods, The whole 

Court held 8 that the Action well lies. 2 Bulſt. 268. Mich. 12 
lic. Fiſher v. Tong. J/%%%%%%%%V SS, 
sc. Mod. 4. Execntor de ſon Tort of a Term is chargeable in Waſte. 3 Lev. 35. 
90. Hill,» Mich. 33 Car. 2. C. B. Mayor &c. of Norwich v. Johnſon, - 


ac. B R. 


jt was obje&te in Error; that it the Plaintiff is intitled to this Action, it muſt be by the Statute of 


_ Glouceſter, but that it will not lie againſt the Defendant even by that Statute, becauſe the Action 
is thereby given againſt the Tenant by the Curteſy, in Dow er, for Life or Yeprs, and treble Da- 
mages &c. and that the Defendant is reither of theſe ; and that it being ſo penal a Law ſhall be taken 
ſtrictly; But per Cur. this is a remedial and yet a penal Law, and therefore ſhall have a favqurable 
Conſtruction; and the Judgment was affirmed, — Comb. 7. S. C. and Judgment affirmed ' accord- 
ingly.——2 Show. 457. pl. 423 S. C. and Judgment affirmed. | N 


Freem. Rep. 5. Debt lies againſt an Executor de ſon Tort of a Term; Arg. 2 
* un Mod. 174. in Cafe of Loyd v. Langtord, cites Porter v. Sweetman, 
2 Mod. 147. Trin. 1653. B. K. | g i 
S. P. Arg. 5 „ 2 756 | 

in Cafe of Abraham v. Cunningham. Saund, 218. S. P. Arg. in Caſe of Wheatley v. Lane. 


6. One 


. I RY 
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6, One as Executor de fon Tort brought Sire Facias on Fudgment had 
jy the Leſtator, and on two Nibils, and after Exec ation, H. as Adminiftra- 
tor brings Scire Facias on the ſame Fudgment, as per Cur. he may, and 
recover the Money all over again, as by Twitden hath been betore 15 
Car, 1. and the Party is left to his Remedy againſt the pretended Exe- 
cution. Keb. 420, 421. pl. 140. Mich. 14 Car. 2. B. R. Harriſon v. 
Vand i beck. 5 TH) 1 | i 4808 

J. It has been divers Times held, that where there is a right Execu- 
tr, and yer another does adminiſter by Wrong, it is at the KlefFion of 
Creditors, either to ſue them jointly together, or one or both of them ſe- 
wrally, and by himſelf; But if where Auminiſtration is committed an- 
other alſo adminiſters by Wrong, theſe cannot be ſued - together as 
Adminiſtrators ;- for though one may be an Executor by Uſurpation or 
Wrong, yet none can come to be an Adminiſtrator by Wrong, fince 
o other but ſuch as receives that Power from the Ordinary can ſo be; 
therefore in that Caſe there is a Neceſſity of ſuing him a- part and by 
himſelf, (who ſo uſurpeth Adminiſtration) by the Name of an Executor. 
Went. Ott. Ex. 177. N | UVV 

8. Waſte lies againſt an Executor de ſon Tort of a Term. 3 Mod. gz. 12. 35. 
Hill. 1 * 2. B. R. Mayor of Norwich v. Johnſon. 8 So 
accordingly, — Comb. 7. S. C and Judgment in C. B. affirmed in B. R. — how. 457} 


x 


pl. 423. 5. C. and Judgment affirmed. 


9. If Executor de fon Tort gets 300 l. of the Teſtator's Goods, 
and pays it duly to a jaſt Creditor, there che lawful Executor, in my 
Opinion, ſhall not even maintain rover againſt a wrongful Executor; 
becauſe it is a good Payment, and no Prejudice to the Executor; Per 
Holt Ch. J. 12 Mod. 472. Paſch. 13 W. 3. in Caſe of Parker v. 
Rett. . ENT 8 


— as 


"Fy ns * 8 _ * 4 OI "OP 
. 5 7 ” : 


| (F. a. 4) Executor de ſon Tort. 
Pleadings by or againſt him. 


AN Overſeer or Conductor, or he that has only Zetters ad Colli. Where no 
II gend, viz. to get and keep the Goods in Safety, and he that e 
intermeddles by Virtus of a Will truly made, but controlled by a later Will ae 
after found and proved, may free himſelf from being Executor of his à Traverſe 
own Wrong, by ſpecial pleading how and in what Right he inter- of not ad- 
meddled, and traverſing his admimiſtring in other Manner, D. 166. b. mer why, 
pl. 11. Hill. 1 Eliz. Stokes v. Porter. PO EB oh Manner is 
3 „%% ge Vs | ! dd Br wes FW 
and not legal. Went OF Ex. 1573, —— Mo. 14. pl. $3 Mich. 5 &6 P. & M. the S. C. but S. P. 
does not appear. And. 11. pl. 23. S. C. but 5. P. docs not appcar. | „ 


2. Bat where a Man claims Title or Intereſt in the Goods as by the 
Cift of Teftator in his Life, He ſhall not traverſe without that that he 
adminiſtred any other Goods or in any other Manner, but abfque- hoc 
twat be adininifter'd as Executor. D. 167. a. pl. 11. Hill. 1 Eliz, in 
Caſe of Stokes v. Porter. OE nr . 

3. If Executor de ſon Tort pleads Plene Adminiftravit to an Action 
ot Debt brought againſt him, if he can prove that he himſelf adminiſtred 
Part, and the Adminiſtrator the Refidue, the ſame is good Evidence to 

—— — ann — maintain 


Action had pn .cutrix de fon Tort, and ſells them by Aſſent and Direction of J. her Sn, 


been 


Adminiſtra- 
tor had fully 


all in Debts, That ſhe was not liable to the Suit of the Creditor, becauſe it ws 


hon, wrt the is chargeable to him, and not to the Creditors; for if ſhe ſhouid, 


_ otherwiſe; ſhe might be doubly charged, which is unreaſonable, eſpecially ſin 
For by tak- the Adminiſtrator had paid to the Value of the Eſtate Cro, Cu. 


ing the 98. pl. ro. Mieh. 3 Car. in Scacc. Whitmore v. Porter. 
Goods into 


Executors. 
maintain his Iſſue, Per Drew Serjeant, which Periam K ſeem d o 
grant; But by him a rightful Executor who intermeddles and aſie 
refuſes, upon which Adminiſtration is granted cannot plead ſo, fi 
ſuch Adminiſtration is not well granted. Le. 155. a 215. Trin. 
32 Eliz. C. B. in Caſe of Hawkins v. Lawes. 

4. In Debt againſt J. S. as Executor he pleads Ne unques Exec, 
The Verdif? found that Adminiftration of the Goods ot the 'Teſtay: 
was committed to the Wiſe of the Defendant, and that ſhe is dead, andy, 
detained bonam Partem of the Goods and ſold them. It was moved thy 
this Verdict was void tor Uncertainty ; For bonam Partem is alroge. 
ther uncertain ; but it was held well enough; For if he detain ay 

Part it makes him Executor de fon Tort &c. and Judgment tor the 
Plaintiff, Cro. Eliz. 4/2. pl. 21. Hill. 38 Eliz. B. R. Anon, 

8. E. . It Executor de fon Tort be ſued with a rigbtful Executor in ane au 

N the ſame Writ, the Executor de fon Tort ſhall not by this Plea prejy. 

in S. C. dice the rightful Executor; Per the Chief Juſtice. Rrownl. U 
Trin. 10 Jac. in Caſe of Lany v. Aldren. * 

6. In Action againſt ſuch Executor he is not to be diſtinguiſh! 

by Name from the right Executor, but muſt be ſued generally by th 

Name of FExecutor of the laſt Will and Teftament of the Deceaſed, a 

then if he will deny himſelf fo to be, he muſt plead, That he neither ii 

Vxecutor, nor hath adminiſtred as Executor; and then the Plaintiff mut 

prove that he hath adminiſtred in ſome ſuch or the like Sort as ator 


Fe 1 taid. Went. Off. Ex. 196. 177. 3 | 
But if the 5. M. the Mother poſſeſſed herſelf of the Goods of the Inteſtate, 1 


brought aiterwards J. tool out Adminiſtration, and paid the Debts as far 41 ll 
againſt her Perſonal Ejtate did amount unto, being to the Value of what M. receini, 
before the and of all which the Inteſtate died poſſeſſed ; then one of the Creditin 
ſued M. as Executor de ſon Tort, and upon Plene Adminiſtravit pleaded, 
adminiſtred 4 this Matter was found Specially ; and adjudged by all the Baron 


peradventure brought after Adminiſtration granted to J. her Son, and in ſuch Ci 


her Hands ſhe is chargeable for them as Executrix de ſon Tort till the ſatisfies the true Adminiſtrav! 
for them, or that ſhe ſatisfies for the true Debt to the Value; And Judgment for the Defendant, Cu 
C. 89 Mich. 3 Car. in Cafe of Whitmore v. Porter S. C. I 


8. The Plaintiff declared againſt R. the Defendant as Executor, wid 
_ pleaded that Teſtator made his Will, and that he ſuſcepto ſuper ſe on 
 Teſtamenti pred” &c. did pay feveral Sums due on Specialties, and iti 
| there was a Debt owing by the Teftator to the Defendant's Wife, and ti 
he retained ſo much ot the Teſtator's Goods to ſatisſy that Debt, ard 
that he had no other Aſſets; The Plaintiff demurred, becauſe tor augit 
appears the Detendant was Executor de fon Torr, and it ſo he can 
retain. The Plainniff's naming him in his Declaration (Executot d 
the Teſtament of &c.) will not help him, tor he cannot declat 
againſt him any other Way, And of that Opinion was all the Coat 
and 05 accordingly for the Plaintiff, x Mod, 299. pl. 3 
Trin. 27 Car. 2. C. B. Atkinſon v. Rawſon. 
9. A Creditor of the Inteſtate brought Action againſt Executor de fon 
Tort and obtained Judgment, and the Goods were taken in Exec 
Per North Ch. J. this is a good Diſcharge againſt another Creditor tit 


| thould ſue him, ro whom he might plead Rezns enter mains, but it! 
; | no 
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no Diſcharge againſt an Adminiſtrator ; tor Men muſt not be incouraged 
o meddle with a Perſonal Eſtate Without Right, but to prevent the 
Miſchiet where there is Conteſt about the Adminiſtration to the Inteſ- 
tate, a Man may procure of the Ordinary Letters ad Colligendum. Vent. 
q49. Trin. 32 Car. 2. B. R. Anon. | 
10. An Executor de ſon Tort poſſeſſed himſelf of the Goods &c. 
A Creditor of the Inteſtate got Fuagment againſt him and took the Goods in 
Execution, againſt whom the righiful Admmiſtrator brought an Action of 
ſrovet for the ſame Gvons ; North Ch J. held that the ſaid Execution 
id not diſcharge him of the Act ion of Trover ; It might be a good Diſ- 
charge againſt any other Creditor of the Inteſtate, and he might plead 
Riens enter mains, but not againſt the righttul Adminiſtrator; for 
Men muſt vor meddle with the Perſonal Eitate of others without any 
Right. 1 Vent. 349. 32 Car. 2. at Niſi Prius at Guild-hall. Anon. 
11. If Executor de ſon Tort deliver the Goods to the Adminiſtrator 
tefore Action brought, he may plead Plene Adminiſtravit. Farr. 31, 
Trin, 1 Ann. B. R. Anon. | 55 1 | 
12. Where Trover is brought by a rightful Executor or Adminiſtra- 
tor againſt an Executor de ſon Tort, he cannot plead Payment of Debts to 
the Value c. or that he hath given the Goods in Satisfaction of the 
Debts ; Becauſe no Man ought to obtrude himſelf upon the Office of 
an mother; Nevertheleſs upon the general 1{ſ/ue ſuch Payments ſball be re- 
5 coup'd in Damages, Per Holt Ch. J. Carth. 104. Hill. 2 W. & M. 
i in B. R. in Cate ot Whitehall v. Squire. 3 3 
_ 13. But in an Action by a Creditor againſt an Executor de ſon Tort, Keb 283. 
he may plead Plene Aaminiſtravit to an Action brought by a Creditor, cites the | 
may give in Evidence Payment of juſt Debts to others; But in Ac&ti- Caſe of Tell 
1 en by a rig hf Exer mor or Adminiſtrator he cannot plead ſo; Per Holt Long. 
1 ch. J. Carth. 104. Hill. 2 W. & M. in B. R. in Caſe of White 
hall v. Squire, Ee | 5 
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(. a) What ſhall bg, fa Aﬀets, 

1 ee, 5 
Ja Pan enfeoff another upon Condition that he ſhall ſell the * Firzh. 
Land, and expend the Money for his Soul &c. this ſhall not be Exccutors, 
Aets after the Death of the Feoffor where the lame Feotlee is (ue 


225. as adjudged. | +8. C. cited Arg. Le, 223 . 
2. But if a Man makes J. S. Executor, and after enfeoffs him to Br. Aer 
and after he ſells, theſe Montes ſhall be Aﬀets. 3 P. 6. 3. bv. C s 
V wo . | | cutors, pl. 1. 
3. So ifa Man deviſes Land to J. S. to be fold, and to diſtribute Br. Aden, 
they never were in the Hands of the Teſtator. 3 b. 6.3, Fin. Ee. 


ecutors, 


1. 


M m m 4 If 


| made Executor. 2 I), 4. 21. h. Dubltatur + 3 Þ. 6. 3. b. 8 
| „ 5 Arg. Le. 


ſell the Land and diftribute the Monies for bis Soul, and after dies, _ mains. 


| Firzh, Exe- | 


the Money tor his Soul, and at the ſame Time makes him Executor nr mine, ... 
and dies, and after he ſells, theſe Ponies ſhall be Aﬀets though k'c << 
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J P. though * Jf Erecutor recovers Damages in Treſpaſs de Bonis Aſpony 
nete in Vica Teſtatoris, this ſhall be Aſſets becauſe he recovers lt ag e 


— — „ — _ © mY * 7! . OT ˙ ot — 
— 4 r 2 
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Goods of ecutor. 3 9. 6. 3. b. be! 
| the Deceas'd | MERE 23 ( 
| at the Time of his Death; and if they find more than Aſſets this is a good Verdict. Br, Aft 10 
mains, pl. 2. cites 8S C. — 8. C cited Le. 225. in pl. 306. f "MN 
Though an Ob'tgation ſhall not be Aﬀers in the Hands of the Executor before the Recy *. 
yer becauſe he may gain Benefit from it it ſhall be valuable, and therefore if an Obligation be * nilt 
from» the Teltator, the Executors ſhall have Treſpaſs by the Statute 4 E. 3. to recover Da All 
which ſhall be Aſlets. Sav. 119. pl. 188. 29 Eliz per Cur. obiter, * the 
I Roll Rep. 5. Ik an Executor recovers as Executor Things in Chancery wh 
K ©6. Ps: Equity, theſe Things ſo recovered ſhall be Allets. Trin. 12 All 
1 S. Ge d H 5 6 gk Wa, 
ee ge abjudged, Harwod againf Wraynam Trin. 11 Ja. B. K wil iÞ 
| ahh - << —_Brownl. Cllxlam. | 
I „%%. Hare op TE 1 
| Ea cock v. Wrenham, S. C. and held to be Aﬀets. — Mo. 858. pl. 1178. Harecourt v. Wrenkyy ſet 
1 . OO 5. C & S. P. agreed per omnes. % | | . 
| | _ 1 Tf Lands ws 5 6. Ik a Man deviſes Land to be ſold by J. 8. ſor Payment of hy the 
1 deviodtokx. Debts aud Legacies, 'QND makes J. S. his Executor and dies, the 1 7. 
ecutors for : db 8 Sal VP 
three Years hey made by J. upon the Sale ok the Land (hail be Aſlets lit hs 
or "bu bor Hands. Ur. 17 Ja. B. per Dabart. | ſe 
ot Debts, | 4 
this is Aſſets in the Executor's Hands; but if I deviſe my Land to be ſold for Payment of my De th 
it is no Aﬀers before it is fold. Brownl, 34. Paſch. 14 Jac. 2 Brownl. 46. S. P. 


when ſold the Money is Aſſets at Common Law without going into Chancery; Per Twiſden 
Lev. 224. Mich. 19 Car. 2. Dethick v. Caravan, alias, Curwin, — Ibid. 225. Arg. S. P. in Cid 


Alexander v. Greſham, and cites D. 264, —— Hardr, 405. Paſch. 17 Car. 2. in the Exchecuer, Bu 
well and Salter v. Corrant, S. P. | | | | 


I 


—- . But otherwiſe it is where the Land is deviſed to be fol. 
+ | the Executor and others, far there the Money ſhall not be Aſſets; 
# Gr they are not truſted With it as Executors. Ibld. Per bv 

art. 1 | 3 
Br. Aſſers 8. Il Executor delivers Goods ro Merchandize, the Profit oftii 

enter mains; ſhall be to the Ule ok the Teſtator. 18 0. 6. 4. 
| | ks 07-6. mee SP, nd they ſhall be as Aſſets, and he cannot plead Plene Adminiſtraits 
| 5 long as he has this Increaſe in his Hands; Per Babington. Br. Executor, pl. 162. cites 11 H. 6.3 

| | | Br. Aſſets enter mains, pl 9 cites S. C. | 
It Executor makes Gain of the Teſtator's Money, ſuch Gain ſhall be Aſſets, - Brown]. 7). Hil. 

11 Jac. in Caſe of Harcock v. Wrenham. | Log TTY 
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G. brought 9. Ika Pan deviſe Land held in Socage to be ſold by his Exect- 
Debt upon tor, And that the Monies thereof arifing ſhall be diſpoſed in Leg. 
a bond. + . Cies ſcecially expreſſed in the ſame mul, ik the Executor after 11 
F-cecutor, Dtath ſells the Land for Money, the Money ſhall be Allets in zs 
ad the Caſe Hands to the Legaty. D. 9 Gltz, 264. 41. per Cur. 
Was, that | | : . 5 f 
| the Teſtacor of A. by his Will did appoint certain Lands, and named which, ſhould be fold by" 
* |  __ Executors, and Monies thereof ariſing diſtributed amongſt his Daughters when they have accompliſt 
1 5 3 ed their Ages of 21 Years. The Lands are fold The Queſtion was, it the Monis thereof, dei 
E322 in the Hands of the Executors until the full Age of the Daughters, ſhall be Aſſets to pay the I)" 
of the Teftator ? And by the clear Opinion of the whole Court the ſame ſhall be Aﬀers, for that th 
Money is limited to a ſpecial Uſe, Le. 87 pl. 107. Mich. 29 & 30 Eliz. C. B. Germy's Caſe. —— 
4 Le. $2. pl. 194. 8 C. in totidem Verbs, 2 Le. 119. pl. 163. Gering's Caſe, S. C. in totiden 
| Verbis, but adds a Quzre of this Caſe ; For ir was afterwards reſolved in another Caſe, that the Me- ; 
nies in the like Caſe remaining in their Hands ſhould be Aſſets. 1 | | 


All. ens. C. 10. 9 if a Deviſe be of ſlith Land to his Executor upon Condit 
bur S. P. on to fell it, and that the Monics accruing thereupon, and alfo * 


does not ful - 
ly appear. 
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his Perſonal Eſtate to pay his Debts, and by the fame Mill gives . 
Power to the Executors to ſell it dccordingly #c. and after the Exe⸗ 
cutors (ell it accordingly, the Montes received upon the Sale ſhall 
be Aficts co the Debts; Abjudged upon a ſpecial Verdict, Trin. 
23 Car. B. N. Shaw againſf Huntley. Trin. 21 Car, Rot. 321. 
ondon. 871-7 1 | 

a 11. If Debtee dies Juteſtate, and the Ordinary commits Admi- 
nitration to Debtor, by which the Oebt is extinct, pet this ſhall be 
aſſets in his Hands. Trin. 7 Ja. B. per Curiam agreed; For 
the Ordinary has no Power to diſcharge the Debt. 

12. 3f the Debtee makes the Debtor and a Stranger Executors, hy 
which the Debt is cxtinc> in the Hands of the Debtor, yet this ſhall be 
Aſſets in his Hands to the Oebts; For this is extinct but by the 
Will. 8 E. 4. 3. Bl. C. 185. Woodward again Darcy. 

13. So if Debree makes Debtor Executor and dies, by which the 


227 


| Debt 1s * extinct in the Hands of the Debtor, pet this ſhall be Ab! Fel. 92*- 


ies becauſe it 18 excia but by l , Deld tun. 7 38 B. Tic Red 
Holzday againſt Boas, a .,² Forres tf » Af ur. . Here, is not ek 
Je 68 Pa ad S2. 2 2 | N | tinct though 
the Action is Joe: for ir ſhall be Aſſets. Mo. 507. Arg. cites 4 E. 6. —— Yely. 160. Mich. 
1 Jac. B. R. Flud v. Ramſey, S. P. held accordingly. 7 | | 


14. Tf the Teſtator was indebted tu the King in 131, andthe King 
ſeiles the Goods of the Teſtator in the Hands of the Executor for 


| theſaid Debt, and after the Executor pays the 13 l. and has the 


Goods re-delivered, the Value of the Goods over the Sum of 131. 
gall be Aﬀets to other Debts, 17 E. 3. 26. b. admitted by 

ue. N wy 
15. Ika Yan makes A. his Executor during the Minority of B. ,, , * 
and makes B. Executor after his tull Age, and after B. comes to 266 pl. 349. 
full Age, and takes upon him the Executorchip of the Will, the s. C bur 
Goods of the Teſtator which are in Specie in the Hands of A. after 1 
the Executorſhip of B. are Allets in the Hands of B. though B.. 
never had any Poſſeſſion of them; for he may have Trover and 
Converſion tor them againſt him. Trin. 1) Ja. B. per Curiam, 


| Chandler againſt Tomfon. 


16. If a Man has a Term as Executor and purchaſes the Franktenement S. P. and it 
&c, the Leaſe is not extinét as to be Aſſets, but ir ſeems it ſhall be dad de 
extinct as to the Executor of the Purchaſor to have it as a Term. Br. feen te be 
Executors, pl. 174. cites 43 E. 3. 2), 28. | EY Os a Devaſtavit 

EG 2 3 | 8 aad ultimum. 
Br. Extinguiſhment, pl. 57 cites S. C. — Br. Extinguiſhmenr, pl. 54. the Leaſe againſt the Execu- 
tor ſhall be Aſſets; Per Hales. | | | 4 e 


17. If a Feme Executrix takes Baron, and the Feme ſells the Goods Br. Proper- 
and redeems them, yet theſe ſhall remain as Aſſets; Per Newton. But Yo —* * 3 
Brook ſays Quzre inde ; For it ſeems that they ſhall not if they are Repli were 
ſold Bona Fide; for they do not remain now as the Goods of the Teſ- ; and 18 
tator, but as Goods altered and changed in Property. Br. Execucors, H. 6. 4 but 
pl. 150. cites 18 H. 6. 4. %%% ᷑ ðͥ2ꝛ 8 N 
him that the Money ſhall be Aſſets, but not the Goods; for the Property is changed wit 
any, Ys 55 IF LN 


it ſeems to 
hout Tort to 


18. If a Man be indebted in 201. to the r this ſhall not charge 
the Executor as Aſſets &c. This is in Action and not in Poſſeſſion. 
Br, Executor, pl. 112. cites 8 E. 4. 3. Per Needham. 585 
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428 Executors. 
It ſhall 19. Advowſon may be Aſſets in the Hands of an Executor. Hos, 


| te Lr 304. in Caſe of London v. the Collegiate Church of South well. 
in Forme - 1 9 ä 

don. Jo. 23. cites 5H 17. 37. b. 9 H. 6 57. à. 2 Roll. 774-.11.- But a Preſentation to 3 
Church actually void ſhall not be accounted Aﬀets. R. 8. L. 127. cites Went. Off. Ex. cap. 6. 


Br. Execu- 20. Note per Fitzh. for clear Law, That where a Man 1s indebted i 
tor, pl. G. 40 J. to one, and 30 l. to another, and dies, and has only 40 J. and his 
eites 8 C. Executors or Adminiſtrators agree with the one Creditor of 40 1. for 100 
and has Acquittance of the 40 J. yet the 30 l. Reſidue in his Hang 
ſpall be Aſſets in his Hands. Br. Aſſets enter mains, pl. 1. eitez 
27 H. 8. 6. 
See Ex- 55 It to have a Leaſe for Years as Executors of J. S. ind they pur 
tinguiſh- chaſe the Reverſion in Fee the Leaſe is extin&t; and yet they thall be 
ment, (A) charged thereby as Aſſets. Br. Leaſes, pl. 63. cites 4 E. 6 
. 22. Brook ſays, It ſeems reaſonable that the Executor ſhall be charg. 
there, ed with ſo much as their Teſtator lends, or upon a Pledge pledęed 2 
a W | roage pieag 
the Teſiator in his Life; For when the Owner redeems his Pledge of the 
Executor the Sum which the Executor received by the Redemption ſpall le 
Aſſets in his Hands. Br. Aſſets enter mains, pl. 12, _ BED 
23. If Money is brought into the Prerogative Court, and there deliver 
to the Executor as due to the Teftator, and preſently after in the ſame Court, 
by Order thereof, and the ſame Day, he pays it to the Creditor of the Tel. 
tator, and after ſuch Payment, and upon the ſame Day another takes ut 
a Writ, upon Plene Adminiſtravit pleaded, this Money will be taken 
to be Aſſets, though perhaps by ſpecial Pleading the Defendant might 
have been aided. Dy. 208. pl. 16. Mich, 3 & 4 Eliz. 
Cited 1 Rep. 25. A. covenants to make aLeaſe for Tears to B. Before the Leaſe made 
| 855 0 * B. dies, and the Leaſe is made to his Executors, though the Term firſt 
Caſs.) commenc'd in the Executors; yet ſince the Covenant with B. was the 
SCl.aauſe of making the Leaſe to the Executors, the Term is Aſſets in the 
Hands of the Executors as well as if it had been made to the Teſtatot 
himſelf. Pl. C. 284. a. Trin. 6 Eliz. Chapman's Caſe. | 
26. Leaſe for Years on Condition to be void on non Payment of Rent, 
the Condition is broken, and then Leſſee dies, it is not Aſſets in the 
Hands of the Executor. 2 Le. 143. pl. 178. 13 Eliz, In the Exche- 
quer, in Sir Moil Finch's Caſe, es 3 
Where 27. Leaſe for Life ſo as after his Deceaſe the Land remain to his 
LEY o Executors for eight Years, after the Deceaſe of Leſſee for Life the Exe- 
Life Ag cutors have the Term as Executors to the Uſe of Teſtator, and fo Af 
eight Years - ſets. Per Manwood J. but per Dyer it is not Affets; For though the 
after to his Executors have the ſame Term by Purchaſe, yet they have it as Exe. 
| pang nk cutors. For that is a good Name of Purchate, which Harper J. grant- 
or Heis. ed, and that 17 E. 3. 29. doth not prove the ſame. 3 Le. 21. pl. 3 
all is in the Hill. 14 Eliz. in Cranmer's Caſe. e 
A — Gitt; but where it is to A. for Life, and after his Deceaſe the Remainder to his Execu- 
tors, it is not Aſſets in their Hands, nor if he dies Inteſtate ſhall his Adminiſtrator have it, and there- 
fore the Executors have it by Purchaſe. Per Dyer Ch. J. 3 Le. 23. Ibid. fe: | 


228. A Stranger was bound to the 'Teſtator in 1001. for Performance 
5 Covenants, which were broken, for which the Executors brought 
ebt upon the Obligation, depending which Suit, both Parties ſubmit- 

red themſelves to the Arbitrament of A. and B. who awarded, That ibe 
Obligor ſhould pay to the Executors jo l. in full Satisfaction &c. and that 
the Executors ſhould releaſe & c. which was done accordingly. And it 
was agreed by the Court, That by the Releaſe ir ſhall be taken in 

| 1 4 8 SUS 1 h Judgment 
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Cranmer's Caſe. 
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Executors. 
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udgment of Law, That the Executors have Aſſets to the Value of 
the whole 100 I. and although the Executors were compelled by the 
Award to make the Releaſe; yet it was their own A& to ſubmit them- 
ſelves. ro the Arbitrament. 3 Le. 53. pl. 79. Mich. 15 Eliz. C. B. 
Anon. | | 
28. Goods diftrained and impounded are not Aſſets to charge an Execu- 
tor, Adjudg'd. Cro. E. 23.pl. 8. Mich. 25 Eliz, C. B. Anon. 
29. A. by Deed limits a Term to his Executers for 20 Nears, this 
ſhall not be Aſſets in their Hands. 2 Le. 1. pl. 5. 16 Eliz. C. B. in 


30. Dogs are not Aſſets. Arg. Ow. 94. Trio. 30 Eliz. By 
31. A. ſeiſed in Fee made a Leaſe of Land and Implements for Years 


rendering Rent to A. and his Heirs and Aſſigns ; But aiter A's Death his 


Executors receiv'd the Rent for ſome Time, yet this is not Aſſets. See 
Trial (B. g) pl. 3. and D. 20 Eliz. 361. 15 
32. If a Man leaſes tor Years, and the Executor of the Leſſee ſurrenders 


3 Le. 23. 


Per Dyer 
and Harper 
Juſtices, 

| 5 againſt 
Manwood J. in Cranmer's Caſe. 


this Leaſe, this ſhall be Aſſets, though to ſome Reſpects the Term is 


extinct. 1 Rep. 87. b. Patch, 22 Eliz. by Walmſley J. in Corbet's 
Caſe. . OY | | | | 
33. Debt againſt an Executor who pleads he had Riens en ſ&s mains 
but certain Goods diſtrained and impounded, it was adjudged to be no 
Aſſets to charge him. Cro. E. 23. pl. 8 Mich. 25 Eliz. C. B. Anon, 


34. A. ſeiſed of Land in Fee deviſed it to B. for 3 1 Years for Payment 


F Debts Cc. and makes B. Exacutor. '-Aftterwards during the 31 Years 
the Fee deſcends on B. Though by Deicent of the Inheritance the Term 
is merg'd as to himſelt, yet it is in Eſle as to Creditors and Legatees, 
and ſhall be Aſſets in his Hands; Per Clerk J. 3 Le. 112 pl. 159. 
bow 26 Eliz. in the Exchequer, Vincent Lee's Caſe, alias, Lee v. 

35. Infant Executor at his full Age releafes to his Adminiſtrators duran- 
te minore ætate, who had Aſſets of 600 J. in their Hands, all Actions; 
This 600 l. is now Aſſets in his Hands, and liable to pay the Teſtator's 


Godb. 29. 


ey's Caſe, 
S. C. ad- 


Debts; For the Law preſumes that he received ſo much as he releaſes, judged ac- 


and Judgment for the Plaintiff. Cro. E. 43. pl. 3. Mich. 2) & 28 


Eliz. C. B. Brightman v. Keighley. 


A v. Kightley, S. C. adjudged accordingly. 3 138. pl. 189. Veghelman 
CC adjudged, N And. Tx MH 


. 


cordingly, 


4 Le. 102, 


pl. 209. 
V. Kighley, 


36. If Treſpaſs be done to the Toytator by taking his Goods and he dies, 
and the Executors teleaſe all Actions, the ſame is Alters ; becauſe it might be 


proved to the Jury, that it they had not releaſed, but had brought Ac- 
tion of Treſpats De Bonis Aſportatis in Vita 'Teſtatoris, they might 
have recovered Damages which would have ſatisfied the Debts or Legacies 
of the Teſtator, and therefore thall be Atlers ; Per Periam J. to which 
Rbodes agreed. 4 Le. 103. in pl. 209. Mich. 2) Eliz. C. B. in Caſe 
ol Kightley v. Kightley. | „ e.g 200 
37. If an Executor releaſes an Account, and it is not certain what he 
recover, it is not Allets; but it it can appear or be proved that 
o much was due it is Aſſets; For the Law preſumes he has received 


S. P per 


Periam and 


Rhodes J. 
4 Le. 103. 


lo much as he does releaſe ; Per Periam J. and Judgment pro Quer”, þ7 299: 


Cro, E. 43. pl. 3. Mich. 2) & e8 Eliz. C. B. Brightman v. Keighley. 


ich. 27 


Eliz C. 3. 


Kiphnley v. Kightley, S. C, — If an Executor releaſes a Debt, or diſcharges one in Execution, 


Hobart Ch. J. 


ſhall be acccumes in Law Aſſeis as received ; Per Hobart Ch. J. Hob. 59. — Ibid. 
be | Ie 85 _ — 38. It 


66. 8. P. per 


— wN— ̃— ⅛r— U. ended T)¼T) ES 
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Payment of Debts. 2 Vern. 54. Arg. cites it as decreed in Ld. Nottingham's Time, in Tooke' 
Caſe, | | Ee | | 


_ where Enemies land and take Goods or Cattle near the Sea Coaſt, it ſeems that rhe Executor is not 


230 F xecutors. 
So if A. had 38. It the Teſtator mortgages a Term and dies, and the Executors re. 45 
a Leaſe for 7, it with their own Montes, the ſaid Leate will be Aſſets in their wy.” 
ann 0 Hands tor ſo much as the ſame is worth above the Sum which the port” 
rom the : 2 , 5 the! 
Church to have paid for the Redemption of it; Per Periam J. Le. 155. pl. 213. ick 
him and Trin. 32 Eliz. C. B. in Caſe of Hawkins v. Lawes. 255 
his i, | | | | 4* 
and mortgaged it for 99 Years if the three Lives live ſo longs and died, the Mortgage being forfeit. trat 


ed; This mortgaged Term, (which would not have been Aſſets at Law) was decreed to be ſold for 


} | | to the 
39 If a Man is indebted by Obligation in 100 J. to a Tefator, this Cs 
Obu2ation is not Aſſets in the Hands of the Executors until it be recovered 
by them, becaule it is but a Choſe en Action; But it in ſuch Caſe the 4 
Executor releaſes the Debt, now he has determined the Action, and has ſho) 
made it Aſtets in his Hands to the whole Value of the Bond. Oy. 36, ot 
| Mich. 15 Eliz. Anon. | 1 N | b 
Ov. 90 40. By Recovery in Duare Impedit for a Diſturbance made to thei Jud 
d. C & S. P. Teſtator the Executors thall recover Damages, which ſhall be Aſſets 130. 
per i ths and as an Advowſon is Aſſets in the Heir, ſo a Preſentment thall bett he. 
- a ra Executors, Savil. 119. pl. 187. Paſch. 29 Eliz. Smallwood v. Biſho ”_ 
judge ga | | | p as | 
Aﬀets lately Of Coventry and Marſh. Dy oi 
in the Houſe . FFF 124 
of Lordss and ſo a Decree in Chancery affirmed ; Arg. Gibb. 251. Dat 
| BE | v.9 
Noy 67). 41. The Queen was indebted to A. in 1001. for Goods delivered in- 
Endenne v. to the Tower, for which Money A. took a Debenture from the Queen 7 
8 in the Name of F. S. and afterwards made B. his Executor and died, 8, bo 
' greed that procured F. . to releaſe and ſurrender the former Debentare to the Queen, i C 
it was not and took a new Debenture from the Queen tor the ſaid 1001. to himſelf, N 
Aſſets in It was held that this was no Devaſtavit in the Hands of B. the Execu- 
3338 tor, but it had been otherwiſe if the firſt Debenture had been taken in 0 
was only of As own Name, for then it had been a Devaſtavit by the Executor 
Truſt and Goldsb. 115. Mich. 40 Eliz. C. B. Eveling v. Leveſon, * 
Confidence | | ot | 8 * 
between A. and J. S. and there is no Remedy but in Chancery. h 
42. If an Executor has a Leaſe for Years of Land of the Value j 
20 l. per Ann. rendring 10 J. Rent per Ann. it is Aſſets in his Hands 1 
only tor 101. over and above the Rent. Cro. E. 712. pl. 35. Mich. a 
41 & 42 Eliz. C. B. in Caſe of Body v. Hargrave , 
If ſuch 43. Goods wrongfully taken from Executor or Adminiſtrator are Aſſets, f 
A becauſe they may take them again, but Goods taken from Teftator are ; 
known; But Hot; Per Warburton, Ow. 132. Hill. 43 Eliz. in Caſe of Bethell v. | 
if by 12 Stanhope. . ; ns RE | | 
mies, As | | 


6 Rep: * 44. Aſſets in Ireland are Aſets in England ; and Judgment accord- 
Gi MC. ingly by three Juſtices, contra Walmſley. Cro. J. 55. pl. 28. Mich. 
reſoly's, 2 Jac. C. B. Richardſon v. Dowell. i 


that if the | 


Executor has Goods of the Teſtator in any Part of the World he ſhall be charg'd in reſpect of then. 


— 8. C. cited Hardr. 64. : 


45. 6 


a „ % 44 „ * * 
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45. It ſhall not be intenden that an Executor has ſpecial Aſſets (as Mo- 
ney received tor Lands deviſed to be fold tor Payment of Debts or 
| Damages recovered in Treſpaſs tor Goods taken away in the Life of 
the Teſtator &c.) unleſs it be ſpecially ſhewn. Cro. J. 132. pl. 4. 
Mich. 4 Jac. B. R. Gewen v. Roll and Noble. Cs, 

45. Goods taken away wiongtully by a Stranger before the Adminiſ< In Teſtator's 
tration thall not be Aftlets in the Hands of the Adminiſtrator till they po time 
are recovered, or Damages for them. Hob. 49. pl. 54. cites T1in. a as they 


11 Jac. Keble v. Keble and Osbaiton. | but a Choſe 
in g . | | en Action 

to the Executor or Adminiſtrator are not Aſſets till recovered. Cro. E. $10. pl. 16. Hill, 33 Eliz. 
EE B. in Caſe of Bethel v. Stanhope, | 1 


47. Damages recover d by an Executor in all Poſſeſſory Treſpaſſes 5 Mod. 187. 
ſhall be Aſſets in his Hands. Hob, 38. cites Trin. 12 Jac. in Caſe 2 1 8 
ot Cope v. Lewin. | Cafe of - 
| 1 x | Jenkins v. 
Plume. S. P. Le. 225. Arg. cites 3 H. 6. 3. — Adminiſtrator brings Debt and has 
judgment, Defendant in Execution eſcapes; Damages recover on the Eſcape ſhall be Aſſets. Savil. 
130. Paſch. 36 Eliz. in Scace. Hitchcock v. Skynner. 8. P. Roll Rep. 63. pl. 8. Mh. 12 
| Jac. B. R Long v. Winſcomb.—— Damages recover'd may be Aſſets though never actually 
receiv'd as by being releaſed by Executor. For this amounts to a Receit, and charges the Exccutor 
a3 to Creditors with the whole Penal Sum, ſuppoſing of a Bond &c. though perhaps the Executor 
receiv'd Part only as the Principal or ſome like Proportion, Went. Off. Ex. 70. Co. Liit. 
124. a 8. P.— Adminiſtrator brings Debt and has Judgment, Defendant in Execution eſcapes. 
Damages recovered on the Eſcape ſhall be Aſſets. Sav 130. Palch. 36 Eliz. in Scace. Hitchcock 
v. Skinner. S. P. Roll Rep. 63. pl. 8. Mich. 12 Jac. B. R. Long v. Winſcomb. 


49, If an Executor has a Villein for Tears who purchaſes Lands in 
Fee, and the Executor enters, he ſhall have the whole Fee Simple, but 
| becauſe he had the Villein as Executor it ſhall be Aflets in his Hands, 
Co, Litt. 11). b. 124. a. 5 8 

49. If _ or Years, Horſes, Sheep, Plate, or other Cattle be granted 

to A. upon Condition that if A. do not ſuch an Ad ſuch a Day &c. the 
Condition is not performed at the Teſtator's Death, nor at the Day ap- 
pointed, now the Chattel is come back to the Executor, and is Aſſets 
in his Hands. Went. Off. Ex. 76. »„᷑ CS | 

50. If an Executor flocks the Land of the Teſlator (which comes to 
him as being a Leaſe for Years) with his own Sheep or Cattle, this 
thall enure to his own Benefit, tor as he is to bear the Loſs by Rot 
or Death, ſo he ought to reap the Advantage; But if the Teftator's 
Stock be continued upon the Ground, the Gain or Loſs ſhall redouud to 
the Teſtator's Eſtate; The like Law if an Executor finding that he 
cannot inſtantly after the Teſtator's Death let the Leaſe at or near the 
Value, ſhall therefore buy Seed-Corn, and hire the Plowing &c. But 
ita long Leaſe worth 1001. per Ann. come to Executors, and no 
Sale is made thereof by the Space of a Year or more, (the Term con- 
tinuing of the ſame * — as at firſt) the 100 l. raiſed in one Vear 
ſhall be Aſſets &c. Went. Off. Ex. 83. 84. 

51. If A. covenants with B. to make a Leaſe to him of ſuch and ſuch 
Land by ſuch a Day, and B. died before the Day, and before any Leaſe 
made A. muſt make the Leaſe to B's Executor, and this ſhall be Aſſets 
in his Hands. Went. Off. Ex. 81. cites the Caſe ot Chapman 
and Dalton in Queen Elizabeth's Time. | Eau 


32. It 


— 
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Executor for Payment of the Debts of Executor, but only for Payment 


upon the Executor. Went. Off. Ex. 113. 114 


"ET 


Off, Ex. 82, 83. 


and it is not petform'd in the Lite of B. but aſter to his Executor, it 


| 1xecutors. 


$3. If a Biſhop hath a Ward fallen and dies, neither the King nor the 
Succeſſor, but the Executor ſhall have the Ward, and the Ward ſhall 
be Aﬀers; So it is of an Heriot, Relief &c. Co. Litt. 388. a. 

. $4. It an Executor dies indebted, leaving Goods of a great Value of hit 
Teftator's, theſe Goods are not Aſſets in the Hands of the Executor; 


of the firſt Teſtator's Debts or Legacies. Went. Off. Ex. 86. 


55. It any defea/ible Eftate of the Teſtator's eomes to the Poflefſion 
of the Executor, and atterwards is evifed, the Loſs ſhall not tail 


56. If Teſtator the Time of his Death had 1 Ship at Sea in which 
he had much Goods and Merchandizes, which are ca away and lost 
before Arrival, the Executor is not liable, Went. Off. Ex. 114. 

57. Hof a Stock of Sheep leſt by Teſtator, and being tainted with 
tbe Bi, and dying ſoon after, the Executor is not liable. Went. Of, 


58. Remainder for Years in Teſtator in ſuch Manner that he might 
diſpoſe of it at his Pleaſure, though it fell not into Poſſeſſion in his Lie. 
time, is doubtleſs Aſſets to the Executor, even whiltt it continues x 
Remainder ; Betauſe it is preſently valuable and vendible. Went. 
59. If A. aſſume upon good Conſideration to deliver to B 20 Our. 
ters of Malt by 1ſt. of May; or ſo many Load of Coals or Wood &c, 


ſhall be to him as Executor, and ſhall be Aſſets in his Hands as well 


as the Money recover'd in Damages tor Noa Performance ſhould have 
been. Went. Off. Ex. 82. 9 


60. It A. rrakes B. Executor, and B. make C. Executor; The Gods 


of A. in the Hands of C. are not liable to a A had againtt B. 


Nor the Goods of B. in the Hands of C. ſubje 
A. Went. Off. Ex. 137. 3 I ED 
61. If A. be bound to B. by Bond, Statute or Recognizance for 4. 
ſurance off Land, and B.dieth and the Land deſcends to the Heir; or be 


t ro a Judgment againſt 


it that B. fold the Land to C. and aſſigned to him the Bond, Statute 


&c. the Author thinks that the Extent muſt be ſued out in the Name 


bpb the Executor of B. and that which is recover d will be Aſſets in Law 
to charge the Executor; jet in Equity it pertains to the Heir or Aſſignee. 


Nel. Chan, 
Rep. 44. 
ea 


Plowd. Com. 
186 in Caſe 


Olære, If the Executor meddle not, but only ſuffer his Name to be 
uſed. Went Off Ex. 75. Tree e 

62. A Debt due from an Executor to a Teſtator is Aſſets in Equity to 
pay Legacies. 3 Chan. Rep. 89. 21 May 1646. Nichols v. Cham: 


* of Woodward v. Darcy, cites $ E. 4. 3. F. tit. Executors 32. Br. 112. 


"66. Iu Debt“ againſt the Defendant as Executor of T. F. who hath 


by his Will aeviſed Trees to be ſold, and alſo deviſed other Land to be 
teaſed for Payment of his Debts, and at this Time the Deviſor was Foint- 


8. C. cited 
2 Vern. iT | 


in Caſe o 


Baden v. 


E. of Pem- 
broke. 


Nelſ. Chan. 
Rep. 74. 
S8. C. de- 


tenant with another whom he had trufted and then dies, the Defendant 
ſells the Things fo deviſed, and it was ruled this ſhall be Afſers in 


Law, and the Jury found accordingly tor the Plaintiff Clay t. 123, 
124. pl. 119. March 1647. Topham v. Brown. "rw | 
63. A. bequeath'd 5oo/. to B. and made C. Executor and died. C. 


ſold Lands ot his to D. and left Soo l. of the Purchaſe Money in Ds 
Hands. D gave Bond to C. in C's own Name for it; C. made his 
Will, and D. and E. Executors, and died. D and E. inventoried 
the 500 l. as Part of C's Eſtate; afterwards B. obtain'd a Decree againſt 
the Plaintiff for 500 l. on this Equity, That that 500 I. was left in 


D's Hands with Intent and upon 27 that he ſhould pay it to no 
SEE ON = 


”—_— 9 benny wy Bo 
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Court declaring that it was not Aſſets of C's Eſtate. 3 Ch. Rep. 2. creed — 
puch. 13 Car. 2. Jones v. Bradſhaw. L Freem. 

| ep. 153. 
|. 199. Paſch. 1661. S8. C decreed accordingly. And Sir John Maynard ſaid, That it ig TA 
* and leaves 500 l. of the Purchaſe Money in the Purchaſor's Hinds, and then gives or appoints 
this 222 to be paid to a Stranger, and after makes his Will, this Stranger ſhall have the Money, 
ind it ſhall not be Aſſets. | | . 


65. Lands were purchaſed to A. but convey'd to A. and B. but B. to 2 Freem. 
take Nothing. A. dies; B. is decreed to convey to the Heirs of A. 17 a 
Theſe Lands being Truſt Lands are no Aſſets in Equity, though the ave. Thea 
yu be decreed in Equity. Chan. Caſes 12. Trin. 14 Car. 2. Bennet the Anceſ- 


and Brownlow v. Box & al'. f | tor's Incum- 
| | „ | brances on 
the Lands were ſo great that the Revenue would not pay the Intereſt, for which Reaſon reſol v'd to 
de no Aſſets in Equity.—— 8. C. cited by Ld, Keeper. Chan, Caſes 128. Paſch. 21 Car 2. in Caſe 
of Prat v. Colt, where it was held that a Truſt of Lands was no Aſſets. 2 Freem Rep. 139. 


pl, 177. 8. C. Ds 


66. Delivering up a Bond and taking a new Bond to the Executor Bur at Law 
himſelf with additional Surety is no Converſion in Equity to charge the it id Re- 


| Executor with the Payment of that Money. Chan. Caſes 74. Paſch. _ __ 
1 18 Car. 2. Armitage v. Metcall. 8 . ee 

| ES ER of the Ef- 
= tate, Ibid, 


ll Jruft is not Aſſets co the Heir, though queſtioned in Ld. Chancellor * 15+ 


ve Hide's Time, but clearly the Truft of a Leaſe for Nears is Aﬀers to, —— AA , . 


charge an Executor in Equity. 3 Chan. Rep 37. Paſch. 21 Car. 2. Rep. 131. 


in Scacc. in Cate of the Attorney General v. Sands. pl 81 
totidem Verbis.— But by 29 Car. 2. cap. 3. the Truſt of an Inheritance is made Aſſets at Law, 


but the Truſt of a Term is nor, and oy a Clauſe where Judgment is obtained againſt the Teſtator, tlie 
ho may take the Truſt Eſtate in Execution. 2 Vern, 248. pl. 232. Mich. 1691. The King v. 
llet, 5 | | | | 


Car. 2. Grey v. Colvill. f . 8 

Whether the Truſt of an Eſtate in Fee deſcended on the Heir is Aſſets in Equity to the Sattisfac- 
tion of a Debt by Bond in which the Heir is bound, dubitatur. Vern. 172. pl. 167. Trin. 35 Car. 2. 
Creed v. Coville. 3 e 

68. Feoff ment of a Manor excepting and reſerving Black- Acre to him- 28 207. 
ſelf tor Lite only, Habend' except, before excepred to the Uſe of A. Vent 58. 
in Tail; Reſolv'd there is no Limitation of Uſe of Black Acre, ſo it S. C. adjor- 
reſults and deſcends and is Aſſets. 1 Lev. 287). Paſch, 22 Car. 2. natur. — 
B, R. Wilſon v. Armorer. . „ 4 EE” 


ed accordingly. 


69. An Eftate in Fee in the Plantations is a Teſtamentary Thing, 
and Aſlets to pay Debts. 2 Vent. 358. Trin. 22 Car. 2, Noel. v. 
Robinſon. W % ᷑ PHP 1 

70. A Sum of Money given to one to diſpoſe as the Teflator ſhall appoint 
by Note, who dies without ſuch Apporntment, is a good Bequeſt ro the 
2 Chan. Caſes 198. Paſch. 23 Car. 2. in Caſe of Martin v. 

uch. % Dy | x PE 
71. On a Bill in Canc, to be relieved againſt the Heir of the Mort- 
Lager for Money recerved after his Father's Death for a Releaſe of Equity here 4 
o Redemption, Finch, Ld Keeper conceived this is no Aſſets in Law, Mortgapor 
to ſatistya judgment acknowledged by the Mortgagor after the Mort- in Fee was 
Sage and betore the Releaſe, being but a bare Right, and being not _— * 
Allets in Law, the Releaſe 5 betore the Bill exhibited is no F * al died, | 

0 0 an Os 


, If Cofuy gue Troft binds himſelf and his Heirs in a Bond, this Nel Chan, | 


Land purchaſed in Truſt was decreed to be Aſſets to pay Judgment's. 2 Chan. Rep. 143. 30 


adjornatur, and Ibid. 106. S. GS. adjudged th it deſcended. — 3 Salk. 157. pl. a. S. C. adjudg- 


Note, That 


- 


— — - — — Q 5 
_—— — —————  —— — — — — 
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bl 
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other Men not be accounted any Part of the Inteſtate's Eſtate. 2 Chan. Cat 


cCcutor ſhall 


—6 Mod. is not a Devaſtavit, but aſterwards per Sir T. Jones J. it is a Diſpc/al 
ga ches or Sale and Converſion to his own Ule by the Acceptance of a e . 


Judgment 


n * ; —— 


and the Heir and ſo not Aſſets in Equity; Decreed for the Defendant ut ducity 
2 Verdict for the Plaintifl. 3 Keb. 3o7. pl. 49. Paſch. 26 Car. 2 
D B. R. Freeman v. Taylor. | | | 
it was held, 


1ſt, That the Equity of Redemption ſince the Statute of Frauds and Perjuries was Aſſets to a Bong 
Creditor ; And 2dly, that notwithſtanding the Alienation, yet the Value ſhould be Aſſets in the 


Hands of the Heir. 2 Freem. Rep. 115, pl. 130. Hill. 1690. Anon. Ex Relatione Sir Fra. Wir, 
nington who was Counſel in the Cauſe. 


Nel. Chan. »2. A Debt due from an Executor to a Teſtator is Aſſets in Equity i 
Rep. 44. L * my * to 
S Cpt, Pay Legacies, 3 Chan. Rep. 89. 21 May, 1646. Nichols v. Chan. 
C-m. 186. berlain. | | 7 
in Caſe of 1 55 | | 

Woodward v. Darcy cites 8 E. 4 3. F. tit. Executors 32. Br. 112. 


13. Leaſes are Aſſets to pay Debts notwithſtanding the ſent of ti, 
Executor to the Deviſe ot them. Chan. Cafes 15y. Hill. 26 & 25 
Car. 2. Chamberlain v. Chamberlain. | 
Goods of 74. Gords return'd fer an Advantage of a Stranger by Inteſtate ſhall 


” _ o-_ 233. Mich. 29 Car, 2. Turney v. Dawes and Moy or. 


not be Aſſets. R. S. L. 124. cites Went. Off. Ex. cap. 6. 


2 Jo. 88. 15. A. takes the Goods of a Teſtator, B. the Executor brings Trow 
d. C upon which A. and E. come to an Agreement that Kxecutor ſhall diſchary 
* ide A. aud that A ſhall pay Executor 6501. at a future Day; Per Cur. thi; 


d. and carity by which he has diſcharged the ancient Right to the Goods, 
ans. and fo it is quaſi a Sale of them and Aﬀers immediately, though by 
was affi-m'd his Act the Money is not payable till a future Day, and all the ful. * 
in Dom. tices at another Day agreed that it was a Diſpoſition, and Judgment 


Proc. accordingly was given pro Quer' per tot. Cur. 2 Lev. 189. Paſch. le 
£9 Car. z. Norden v. Lever. . Fo Wa 


mc. 76 29 Car 2. Cap. 3 F. 12. An Eflate pur Auter Vie ſhall be deviſailt (0 
e 3 by a Will, Signed and Subſcribed as by the ſaid Act is directed; and if 10 W 
tute was on- ſuch Deviſe be, it (hall be chargeable in the Hands of the Heir, if it come Q 
ly in reſpect 20 him by ſpecral Occupancy as Aſſets by Deſcent, elſe it Hall go to the Ex- vet 


to Creditors, tors and be Aſſets in their Hands, | = 
Eſtate pur Auter Vie Aſſets for Payment of Debts, and for that End only the Adminiſtrator is made be 
an Occupant, but in all other reſpects the Quality of the Eſtate remains the ſame as it were betcre Br 
at common Law Carth. 3-6, Paſch. 8 W. z. B. R. Oldham v. Pickering That if it ſuc 
came to the Heirs by Keaton of ſpecial Oœcupancy, it ſhall be in his Hands as Aſſets by deſcent, that M 
js liable ro thoſe Debts where the Heir is -hargeable and thoſe only, but if there was no ſpectal 7 
Occupant then ir ſhall go to the Executors and Adminiſtrarors, and they ſhall be in the Room of the 
_ Occupant. and it ſhall be as Aſſets in their Hands for the Payment of Debts; but it is not Aſſets to 8 
pay Legacies except ſu þ «s are particularly deviſed out of it, the Statute only having made it Aſſes B 
for a particular Intent to yay Crediiors, fo as no Debts appearing in this Cafe, the àcm niſtrator bas | 
it were the Oecupant and ſhall not be compelled ro make Diſtribution. 12 Mod. 103, Mich. 8 W. z. [ 
Oldham v. Pickering. ——2 Sa k. 464. S C. adjudged accordingly. | 7 | b 
m7. Money due en a Mertgage is Part of the Perſonal Eſtate, and ſhall ö 
go in Eaſe of the Lands to pay Debts, Fin. R. 351. Paſch. 30 Car. 2 p 
Corſellis v. Corſellis | V8 0 
Mo. 236. 78. A. owes B. 200 J. and C. owes A. Gol. A. makes bis Witt 2 
2 jog Executrix, who Harries C. Afterwards C. Dies. B. brings Debt agent 
ly—Cro. E the Wite. Per Curiam the Inter-marriage of the Wife with the Debtor 8 
114. pl. 12. of the Teſtator is no Devaſta vit of the 601. nor is the 60 J. Aſſets in 


S. C. accord- her Hands. Le. 3 20. pl. 448 Mich. 30 & 3 Cap. 2 B. R. Croſman 


ingly. vy. Read. | A DS aa ES 2 | | 
15 9. Reverſtonary Lands purchaſed in the Names of A. and B. attet 
the Death of C. who has Eitare for Life in the ſaid Lands, was decreed 
to go towards ſatisfaction of Judgments, 2 Chan. Rep. 145. 145. 
to Car. 2 Grey v. Colvill. 5 = 80 4 


Sw * 


Executors. 


299. 


go. A Promiſe by the Execntors to the Teflator to pay all the Legacies 
in Caſe he would not after bis Will ſhall bind, though he does not re- 
ceive out of the Teſtator's Eſtate or Effects ſufficient to pay ſuch Le- 
gacies. 2 Freem. Rep. 34 Palch. 1678. Chamberlaine v. Chamber- 
laine. | ye 5 
81. Cargo of Goods ſent into France amounting to 500 1. to have re- Ibid. 350. 
turns are to be charged as Part of the perſonal Eſtate, though Deten. Trin. 30. 
dants pretend a Giſt of them from the Teſtator in his Lite dime. Fin. 3 | 
Rep. 416. Hill. 31. Car. 2. Stubbs v. Stubbs. Gunary.s F. 
92. M. poſſeſſed ot a long Term of Years having iſſue a Son | 
and three Daughters, makes his will, and deviſes his Coartel Leaſes to 
his Son, and if that Son die before Marriage or after Marriage without 
Iſue, that then they ſhould go to the Daughters. The Son marries and 
Dies without Iſſue, the Daughters his Execurrixes againſt whom an 
Action of Debt is brought upon a Bond, plead no Aſſets and up- 
on a ſpecial Verdict the Queſtion being Whether this were Aſſets in 
their Hands, it was adjudged it was. Sel. Chan. Caſes 18. cited by 
Lord Ch. B. Montague as Hill. 31 and 32. Car 2. Not. 1615. Gibſon 
v, Sanders. . e | 1 
83. Where a Leaſe for Tears is to wait on the Inheritance, it ſhall be 
Aſſets as to Debts as well where the Intereſt of the Leaſe is in the Hands 
of a Stranger, and not in the Owner of the Inheritance, as when it is in the 
Ceſtuy que truſt of the Inheritance and the Intereſt of the Inheri- 
tance in a ſtrange Truſtee per Lord Keeper North. 2 Chan. Caſes 
152. Mich. 35 Car. 2. Ratcliff v. Graves. i 8 
84. Deed ot Truſt for Payment of ſuch Creditors as com? in within a Jia. 319. 
Har, though ſome don't come in within the Year, yet the Remainder Paſch. 1695. 
of the Eſtate in the Hands ot the Truftees is ſpecial Aſſets, and they 8. C. 
may come in after; Per North K. Vern. 260. Mich 1684. Dung 
inen. 1 | Ss 
85. Upon a Queſtion it the Equity of Redemption of a Mortgage for, . _ 
lars of 5 oo in Fee be Atiers? Lord Chanceilor's preſent er ſe A Os 
was, it there was a Surplus beyond the Mortgages it ſhould be Aſlets aliened the 
to anſwer Bond-Debirs, Vern. 410. pl. 384. Mich. 1686. Cole v. real Eſtate 


Warden. before a Bill 
: | brought. The 
Queſtion was if the Obligee was relievable here againſt the Heir and Purchaſor on the Statute to pre- 
vent fraudulent Deviſes, or if he was to be ſent to Law to ger 1 firſt. Per Lord Wright that 
Statute being introductive of a new Law the Relief on it mult de at Law, and that a Bond-Srcditor 
muſt firſt have Judgement at Law, before he can redeem a Mortgage for Years; though it might 
be otherwiſe in Caſe of a Mortgage in Fee. Chan. Prec. 198. pl. 150. Tiin 1702 Bateman v. 
Bateman. Note, Chancery at this Day gives Relief upon the Statute of fraudulent Deviſes in 
ſuch Caſe. Ibid Added as a 3 of the Reporter —— The very Equity of Redemption of a 
Mortgaged Term is Aſſeis, to pay ſi nple Contract Debts. Per Lord Macclesfield. W m,'s Rep. 
175. Hill, 1721. in Caſes of Coleman v. Winch. 85 j 


86. It the Equity ot Redemption of a 14rtgage in Fee, ſince the Chanc. Ca- 
Statute of Prauds and Perjuries, thould be Aſlets in Equity to latisty ſes 148. 


Bond-Debts > Lord Chancellor inclined that ic was; bat reſpited his ag We 2 
Decree till the Maſter had reported a State of the Cale. Vern, 411. vor v. Pere 
pl. 385. Mich, 1686. Plucknett v. Kirk, 1 „ 3 

| | | | ut NO De- 


cree — The Equity of Redemption of an Inheritance is not at Law, becauſe the Eftate is Forfeited, 
but the Heir having a Right in Equity, that oughr in Equity to be liable '0 ſatisty a Bond. Debt, 
and if the Heir has aliened or releaſed his Equity of Redemption to prevent the Creditors of the 
datistaction of their Debts, the Court will follow the Money in the Hands of che Heir or Executor. 
2 Vern, 61. pl. 54 Paſch. 1688. Sawley v. Gower. N : Fe 


87. Where a Man that is Executor in Right of his Wife compounds 
any of the Debts of the Tettator, he cannot have the Benefit ot theſe 
Compoſitions. Per North K. Vera. 261. Mich. 1687. Dunch v. Kent. 


Executors. 


88. It a Debt be due ro the Iteſtate, and the Adminiſt rator takes ; 
Security in his own Name, although the firft Security be not delivered , 
yet in Caſe the Debt be not paid this will be reckoned as Aſſets come 
to his own Hands, and will make a Devaſtavit. The Court ſeemed 
to be of this Opinion. 2 Freem. Rep. 100 in pl. 100. Mich, 168). 
Anon, 

89. An Executor bringing Trover for Goods of the Teſtator, upon 4 
Agreement the Fxecuter took a Bond for the Value of the Goods ; atterwards 
the Obligor became inſolvent, and this was adjudged a Devaſtavit; Cited 
as adjudged in the Houſe of Lords. 2 Freem. Rep, 100. in pl. 100. 
Mich. 1687. Anon: 

'  9o. If Baron has a Term in Right of his Wife as Executrix, and he 
purchaſes the Revenſion, the Term is extinct as to the Feme, the Survives 
but in reſpe& of all Strangers ſhe ſhall account as Aſſets in her Hands 
Mo. 54. pl. 157. Paſch, 5 Eliz. Anon. „ 

91. A. on his Marriage demiſes Lands to B. who re- demiſes them to 4, 
for a leſſer Term, paying a Pepper Corn Rent during the Life of A. and after 
his Death an annual Sum for the Life of his Wife for her Fointure, and g 

 Hepper Corn for the Remainder of the Term. A. dies indebted; the re-de. 
mited Term fſl:all not be Aſſets to pay any Debt but what affect the 
Inheritance, the Term re-demiſed being raiſed for a particular Purpoſe, 
2 Vern 52. pl. Paſch. 1688. Baden & al' v. Pembroke & a]. 

92. The Wife had Goods or Effects of her former Husband, the ſecond 

Husband aſſigned them in Truſt for ſuch Uſes as he by Deed or Will 
ſlould appoint, and in Default of ſuch Appointment in Truſt for himſelf, 
hs Executors, Adminiſtrators and Aſſigns, and afterwards deviſes them t1 
his Wife and Children, but took no Notice of the Power of appointing, 
This is but in Nature of a Legacy and decreed to be Aſſets. 2 Vern, 
287. pl. 215. Paſch, 1690. Aſhfield v. Aſhfield, 
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93. Tenant in Tail ſuffers a Recovery to let in a Mortgage of 500 Vars, 
and then limits the Land to the old Uſes, and makes his Will and geviſes 
all his Lands for the Payment of his Debts. The Court thought that the 
Equity of Redemption of this Mortgage ſhould be Aſſets to fatisfy 
Creditors, or a ſubſequent Grantee of an Annuity. Note, The Redemp- 
tion was limited to him, his Heirs or Aſſigns. Chan. Prec. 39. pl. go, 
Hill. 1691. Foſſet v. Auſtin, | 3 5 in 
94. The judgment againſt an Heir, who has a Rever/jon in Fee de- B 
ſcended to him, is only of Atſers Ohando acciderint ; and the Creditor 
cannot by Bill in Equity compel the Heir to ſell the Reverſion, but | at 
muſt expect till it falls. 2 Vern. 134. pl. 132. Hill. 1690. Fortrey . 
% e OS OP IPs 3 
95. Truſt of a Term is not made Aſſets at Law by the Statute of 
8 and Perjuries. 2 Vern. 248. pl. 233. Mich. 1691. King . 
> on i os 5 „ TL 
906. A Houſe was ſettled by B. on A. for Life with ſeveral Remain- 
ders over, and B. by Will gives 4% the Goods Furniture and Ornaments 
therein to ſuch Perſons as the Houſe was to go to after Teftator's Death. A. 
has only ſuch Intereſt in the Goods as ſhe has in the Houſe viz. the Uk t 
of them for her Liſe, and no body ſhall have an abſol ute Property in c 
them but who has an abſolute Property in the Houſe, and fo not lia- 
ble to the Debts of A's: Husband who died indebted. Ch. Prec. 26. j 
Th 
; 
[ 
| 
| 


Trin. 1691, Offley v. Offiey. . | 

TO ITS +. All ſperate Debts mentioned in the Inventory ſvall be counted 4s 

S. C. accord- Aſſets in the Executor's Hands; for it is as much as to ſay they may 

| ingly. be had for demanding, unleſs the Demand or Refuſal be proved. 1 Salk. 
oe 296. pl. 3. Trin. 5 W. & M. in B. R. Shelly's Caſe. 


98. In 


* 7 


237 


4 
— 9 


FExecutors. 


—_ 


GUT 


98. In Barbados all Freeholds are ſulject to Debts, and are eſteced as 
Chattles till the Creditors are ſatisfied, and then the Lands deſcend to the 
Heir; per Cur. Obiter 4 Mod. 226. Mich. 5 W. & M. in B. R. 

9. A. on B. his Son's Marriage ſettles a Leaſe jor Years on B. tor 
Lite, the Wife tor Lite, and then to the Iſſue ot the Marriage. B. cove- 
nants to renew the Leaſe trom Time to Time, and to aſſign it on the 
ſame Truſt; the Son B. renews the Leaſe in his own Name, but makes nv 
Aſſignment to the Truſtees, and dies in Debt, and Without Aſſets. Per 
Cur. the Leaſe is bound by the Marriage-Agreement and ſhall not be 
Aſſets, nor liable to Debts. 2 Vern, 298. pl 278. Plowman v. Plowman. 

100. Holt Ch. J. doubred whether an Eſtate pur Auter vie was l- 
jelt to Payment of general Legacies in caie it came to the Hands ot an 
Executor or Occupant by 1orce of the Statute of 29 Car. 2. cap. 3. 
Carth. 396. Paſch. 8 W. 3. B. R. in Caſe of Oldham v. Pickering, _ 

101. Damages recovered by the Husband of an Exerutrix in an Action Becauſe his 
brought by him alone upon a Promiſe made to him by the Debtor of the v5 a 
Teftator are direct Aſſets at Law; Per Rookby J. though Holt ſaid, tied ts (we 
It would amount to a Devaſtatit Pro tanto. See Carth. 462. Mich, out Admi- 
10 W. 3. B. R. Yard v. Ellard. | : 3 2 

0 e 


from a judgment where the Action is brougt by Husband and Wife. Per Cur. 1 Salk 1 17. S. C. — 


Lord Raym. Rep. 368. S. C. accordingly, 


102. A Man makes a Bond to A. in Truſt for B. A dies, his Executor 
receives the Money ; it ſhall not be Atlers. Per Cur. 12 Mod. 381. 
Paſch. 12 W. 3. Nicols v. Bride Bridge. 

103. A. ſeized of a Rever/ion in Fee expect ant on an Eftate for Life, de- 
viſed it to A. and B. to be fold for Payment of Debts and Legatees, and 
made A. and B. Executors, The Queition was, It the Money rais'd by 


Sale ſhould be deem'd /egal Aſſets f and conſequently the Debts to be 


thereout paid in the firtt Place, or only as equrtable Aſſets, and conſe- 
quently the Debts and Legacies to be paid in Proportion, and pari paſſu. 
Decreed the Debts to be firſt paid; the Deviſees being named Execators, 
the Money becomes legal Aſſets; bur it ro Truſtees not made Executors, 
it had been otherwiſe. 2 Vern. 405. Mich. 1100. Anon. 
104. If H. takes a Bond for ancther in Truſt, and dies, this is not Aſſets 
in the Hands of the Executor of H. 1 Salk. 79. pl. 1. Trin. 2 Ann 
B. R. Deering v Torrington. 3 | 
105. So if the Obligee aſſigns over a Bond, and covenants not to revoke, 


| and dies, that Bond is not Aflers in the Hands of the Executor of the 


Obligee. x Salk. 79. pl. 1. Trin. 2 Ann. B. R. Deering v. Torrington. 

106. If Money due to the Teſtator is paid to a Stranger by Conſent of the 
Executor, it is Aſſets in his Hands immediately; and if without rac 
Conſent, and he after brings an Action for it againſt the Receiver (by which 
he agrees to the Receipt) and recovers, it will be Affers immediately 
without Execution, for the original Debtor is thereby diſcharged ; Per 
Cur, 1 Salk. 207. Hill. 2 Ann. Jenkins v. Plume. 


10). The Lord C. upon his Marriage with Sir Stephen Fox's Daugh- 
ter, veſted a Term in Truſtees upon 'I'1uſt to raiſe 3000 J. for younger Chil= 
dren, and 3000 J. more for ſuch Uſes and Purpoſes as he ſhould appoint. 
He appoints 3000 J. to be raiſed for his Daughter, and the other 30001. 
he appointed to be raiſed, and by his Will gave the laſt zooo l. to his 
Daughter alſo and died. The Creditors preterred a Bill to have the laſt 
3000 J. applied as Aſſets towards Payment of their Debts, which was the 
only Queſtion in the Cafe ; And in this Caſe it was decreed, that the 
laſt 3000 1. ſhould be Aſſets, tor he having appointed ir to be raiſed, 
It was in the Nature of his Perſonal Eitate, and the Debts ſhould rake 
Place before the Legacy given to his Daughter; But in this Caſe it 
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was held, that if a Man who has Power to raiſe Money dies in Debt, ba. 
ving made no Appointment to raiſe it, the Creditors cannot make this Aſſy 
and 1aiſe the Money purſuant to the Power; but in the Caſe in Oe. 
ſtion the Money was appointed to be raiſed, which made the Difference 
2 Freem. Rep. 219. pl. 350. Hill. 1104. The Ld. Cornwallis's Caſe. 
108. Goods denied by Executor to be ſold at a good Price, if they an 
afterwards taken from him, the Value of the Goods ſhall be Aſſets in 
his Hands, and not what he recovers in Damages, becauſe there wa 
Detault in him. 6Mod. 181. Trin. 3 Ann. B. R. in Caſe of Jenking 
v. Plume. e 
10. Money articled to be laid out in Land ſhall be taken as Land in 
Equity; So Land agreed to be ſold is as Money; but Quere if it be in q 
Marriage Settlement upon Failure of Iſſue and there is no Iſſue, but 
there be Debts by ſimple Contract, whether this Money ſhall be taken 
as Land and thereby deteat Creditors? 1 Salk. 154. Mich. 4 Ann, in 
Canc. Anon. | | 
110. Husband lends out Money in the Names of himſelf and his Wik 
upon Mortgages and Bonds, and dies. The Wite is intitled to this by 
Survivorthip, it there are Aſſets ſufficient without this Money to pay 
Debts; but admitted in Caſe of Creditors it might be fraudulent. 2 Ver, 
683, 684. Trin. 1712. Chriſt's Hoſpital v. Budgin & U. | 


The S. P. 111. A. ſeiſed of a Freehold Eſtate to him and his Heirs for the three 


came again Lives of B. C. and D. ſettles it on his Daughter and her Husband for 


ee 3 F their Lives, Remainder to the Uſe of his um Executors and Adminiſtras 
O n . 


C. King's tors. The Daughter and her Husband die. A. dies indebted by ſim- 


Time, when ple Contract and deviſed this Eſtate to his Wife, Per Cowper C. tho 


the Deviſee the general Words in the Statute 29 Car. 2. cap. 3 againſt fraudulent 


v. 1 Deviſes may extend to the Deviſe of an ſtate pur auter Vie, yet that is 
er, who 


aer. . only tor Creditors by Specialty; But in this Caſe the Reſidue of the 
; by „ Term being to A. and to his Executors and Adminiſtrators, he had 
the former made it Perſonal Eſtate, and he took it, that before the Statute, if E- 
Suir, was ſtate pur auter Vie came to an Executor or Adminiſtrator it would 


now made 


have been Aſſets, and decreed it accordingly. 2 Vern, 719. pl. 638, 
and it was Mich. 1716. Duke of Devon v. Kinton. | | = 
objected, TREES | ; RD a we 3 

that it one ſeiſed in Fee ſhould convey to the Uſe of himſelf for Life, Remainder to his Executor, 
that this would not muke it Perſonal Aſſets, and that if the Executors are ſpecial Occupants, or 


take by Occupancy, then it cannot be Aſſets; but his Lordſhip ſaid that the Cafes are different, 
that here the Executors and Adminiſtrators are made ſpecial Occupants, and alſo rake as 'Executors, 
whereby the Premiſſes are Perſonal Eſtate as naturally as if originally limited to Executors, and de- 


creed it to bePerſonal Eſt:te, and that it could not be deviſed away by the Teſtator from his Credi- 


tors. 2 Wms's Rep. 381. Mich. 1726. Duke of Devon v. Atkins, | 


112. Onebinds himſelf and his Heirs by a Bond, and mortgages ſons 
Lands of which he is ſeiſed in Fee for more than the Value; His Heir has 
2001. for joining in a Sale.of = wh This 2001. was held not to be 
 Afſets, 3 Wms's Rep. 10. pl. 2. Trin. 1724. Dunn v. Green, 
113. A younger Brother beyond Sea purchaſed Land in Fee of his eli 
Brother and made his Will, leaving ſeveral Legacies, and then added thele 
Words, (viz.) Whatſcever ſball remain in Money, Lands and Goods, |! 
give the ſame to my Brother F C. (his ſaid eldeſt Brother) who is heraus 
to pay myLegacies, and made J. C. his Executor and reſiduary Legatee, but 
the Hill had but two Witneſſes and was made beyond Sea. The Teſtatot 
died without Iflue, and F. C. was his Heir as well as Executor. Tbe 
Purc baſe Money was not all paid, befides which there were not Aſſets fi 
Payment of Legacies. Ld. Chancellor thought that J. C. the Heir being 
alſo Executor, may retain out of the Aſſets all the Purchaſe-Money 
unpaid, though intitled to the Land again as Heir, and cited the Max- 
im Quando duo Furain una Perſona concurrunt &c. and (aid, that raking 
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it that they had been ſeveral, as if A. had been the Heir, B. the Execu- 
tor, and C. the Vendor, A. would have a plain Title to the Land pur- 
chaſed, and B. muſt aut ot the Perſonal Aſſets pay the Purchaſe-Mo- 
ney to C. who would have a plain Title to receive it, and would make 


no Difterence from what it now is. 2 Wams's Rep. 291, 292, 295, 296. 


Trin. 1725. Coppin v. Coppin. x 

114. Husband after Marriage purchaſes a Term to bimſelf and Wife 
and the Survivor, and the Executors, Adminiſtrators and Aſfgus of ſuch 
Survivor. Husband aſfigns the Term in Morigage, Proviſo to be void on 
Payment of the Money by him or Wife, or the Executors of him or Wife. 
Proviſo that the Husband, his Executurs or Adminiftrators, ſhall, till De- 


fauls of Payment, quietly enjoy. Husband ſeven Tears after contracts 


Debts and dies. Decreed that this Settlement of the Term being after 
Marriage in the Power of the Husband, and the Equity ot Redemption 


being reſerved to him as well as to his Wife, and being alſo in the Caſe 


of Creditors, were Aſſets to pay Debts. 2 Wms's Rep 364. Tria. 
1126, Watts v. Thomas. | The ; RE 
115. The Maſter of the Rolls decreed an Account to be taken of a 


| Perſonal Eftare, doubring at the ſame Time, whether a Leaſe hold E- 


flate in Scotland could be looked upon as a Perlonal Eſtate in England; 
though a Leaſehold Eſtate i» Ireland is, and may be fold here; Bur 
the Maſter was left at Liberty to report any thing ſpecially. 2 Wams's 
Rep. (622.) Trin. 1131. Bligh v. Ld. Darnley. 41 

116. A Leaſe granted to one and his Heirs for three Lives is a Real 
Eſtate, and though by the Statute of Frauds it is made liable ro pay 
Debts, yer it is only to ſuch Debts as bind the Heir, and where the Spi- 
ritual Court ſets aſide a Will diſpoſing (inter alia) of ſuch Efthre as re- 
voked, this Sentence did not affect the Deviſe of ſuch Real Eſtate. 3 
Wms's Rep. 166. pl. 40. Hill. 1732. Marwood v. Turner, 


11). When Money by a Marriage Agreement is articled to be inveſted in 


Land, that Money is held not to be Aſſets for Payment of Debts. 3 


Wms's Rep. 219. Mich. 1733. cited in the Caſe of Kettleby v. Atwood, 


as the Caſe of Lawrence v. Beverley. | 
118. Where the Husband agreed that the Wife nuld have two Gui- 


neas of every Tenant that renewed a Leaſe with the Husband beyond the 
| Fine which the Husband received, this was allowed to be the Wite's fe- 
parate Money. 3 W ms's Rep. 339. Mich. 1934. cited per Cur. as the 


Caſe of Calmady v. Calmady. F 
119. An Advowſon deſcending to an Heir is Real Aſſets, and (as it 


ſeems) extendable in an Elegit. 3 Wans's Rep. 401. Mich. 1735. Ro- 


binſon v. Tonge. 


. 2 
_ - 


— ys N — — 2» — — — 


(. 4. 2) What ſhall be Aﬀſets. | 


At what Time. 


B 


1. o 
N Vent. 96. Trin. 22 Car. 2. B. R. in the | Caſe of Noel v. _ Li 
elſon. 5 — 
2 Vern. Ar 
299. S. P. * 


2. If 


ONDS and Specialties are no Aſſets till the Money is paid. Owen 36. 


* y * 7 4 
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240 5 Executors. 


2. If a Treſpaſſor takes Goods from a Teſtator in his Life-time, ſo 3 
they never were but a Choſe en Action to the Executor or Adminiſtra. 
tor, they are not Aſſets till they are recovered; Per Cur, Cro. E 
810. pl. 16. Hill. 43 Eliz. CB, 
3. A Right (without any Eſtate in Poſſeſſion, Reverſion or Remain. 
der) for which good Remedy lies by Action, is not Aſſets till it be recy. 
vered and reduced into Pofleſhon. 6 Rep. 58. a. b. Hill. 4 Jac. C. 3 
in Brediman's Caſe. . | 1 | 
Brown). 34. 4. Lands deviſed to Executors for three Tears for Payment of Debs, thi 
S.C.— is Aſſets in the Executor's Hands; bur it I deviſe my Land to be ſold 
_ _ for Payment of my Debts, it is no Aſſets before it is fold; 2 Broyyl, 
ney is Aſſets 46, 47. Hill. 8 Jac. C. B. 8 
at Common | 8 De 4 | . 5 
Law; Per Twiſden J. Lev. 224. Dethick v. Caravan, alias, Curwin.—— Le. 225. Arg. 8. b. 
in Cale of Alexander v. Lady Greſham, cites D. 264. | 


5. All moveable Goods, though in ever ſo many different and diftant 
Places from the Executor, thall be in Poſſeſſion of the Executor pre- 
ſently upon Teſtator's Death, yet if without Fraud or Colluſion, & 
voluntary conniving he is prevented of actual Poſſeſſion, he is not to be 
liable in reſpect thereof to Creditors, Went. Off. Ex. 10), 102, 109. 
6. But othrrwiſe it is of Things immoveable, As Leaſes for Years o 
Land, in which Caſe there muſt be actual Entry; So of Leaſes of 4 
Refory conſiſting of Glebe Land and Tithes tor Years, it may be a Doubt 
it actual Poſſeſſion can be without actual Entry into the Glebe Land; 
But in Caſe of Leaſes for Years of Zit hes only the Executor, though in 
never ſo remote a Place, ſhall inſtantly upon the ſerting our thereof, be 
in actual Poſſeſſion to maintain Action of Treſpaſs for taking them . 

Way. Went. Off Ex. 10), 108. e Fn 
7. If the Executor be of ſecret Aſent to an Embezzlement of Guds 


aſter Death of Teſtator, Whereof even forbearing to. ſue for Recovery | 
' them, or the Value of them in Damages if known where they or the 


Embezzlers of them are, is a ſhrewd Evidence or Proof, in ſuch Cafe 
the Executor ſhall be adjudged an Haver of them, and ſo ſtand charge 
as having them; For Pro poſſeſſore habetur qui dolo dc/rit Poffidere, Went. 
7 5 8. : „ „„ 
8. In Caſes of Account, where the Duty was Choſe en Action veſted 
in Teſtator, and aſcertained only by Auditors, nothing ſhall be Aſſet 
till the Executor has recovered the Duty and has it in his Hands; but 
a Rever/ion of a Term which Teſtator granted for Part of the Teim, is 
in the Executor immediately by Death of Teſtator, and alſo Aſſets in 
his Hands immediately for the entire. Value of it. 2 Jo, 170. Mich. 
33 Car. 2. B. R. Trattle v. King. 5 „ 
9. If an Executor brings an Action and recovers N the Money 
recovered is not Aſſets till /evied by Execution ; Per Cur. 1 Salk, 20. 
) + T rr OT Oe 


(G. a. 3) 


— 


Executors. 


(G. a. 3) Aſſets. What. 


Things which never were in the Teſtator or 
Executors. 


. IF Executor merchandizes with Teftator's Goods and makes Gain 
thereof, it is Aſſets. Went. Off Ex. 83. e 

2. Lambs, Calves, Colts &c. bred after Teftator's Death of the Teſta- 
tor's Cattle, are Aſſets. Went, Off. Ex. 83, 

3. So Wool growing on the Sheep after Teſtator's Death. Went. Off 
Ex. 83. | : 

4 it the Executor ſubmits to Arbitration, the Debts or Damages which 
he is intitled to in Right of his Teſtator, and the Arbitrators award a 
n Releaſe or Diſcharge thereof, this being his own voluntary Act ſhall 
pre. charge him in the ſame Manner as it he had releaſed or received the 
0 Money. Went. Off. Ex. 17. 

5. if t 


he Plaintiff (as Executor) and the Defendant ſubmit all Contro- Lev. 406. 


þ wrſies relating to the Teftator's Eflate to Arbitration, and Arbitrators a- Horſey v. 


5 of Wi ward that the Defendant ſhould pay the Executor 300 I. and there is a 12 
11 Cuſtom of Foreign Attachments in London, that if a Suit be commenc'd 
ut igainſt the Executors of any Perſon, any Debt which was due to the 


jud 1 


d; Hettator Tempore Mortis ſuæ, might be attached; yet this 300 1. Pl. 42. S. C. 


in although it be Aſſets and ſhall charge the Executor, thall not be with- 


be in the Cuſtom ; tor it was not the Teſtator's at the Time of his Death, clearly that 
a and all Cnſtoms are to be conſtrued ſtrictly. Vent. 111. Hill. 22 & 23 the Debt 


| Car. 2. B. R. Houſam v. Turget. ; 5 
of | becauſe the Adminiſtrator De Bonis non of the Teſtator can never recover the Debr, a 


is not at- 


nd the Caſes 


of Aſſets is not like this; for this ſhall not be Aſſets until the Executor receives it, and Judgment for 


de F* Plantiff Niſi. 88 


„ — 


— 


(G. a. 4) | Aſſets, 
Pleading Perſonal Aſſets. 


I, I* Debt againſt Executor the Jury found Aſſets in Ireland; Per 
1 ror. Cur. præter Walmſley, Aſſets in Ireland are Aſſets here, 
and ſuch Aſſets may well be found by Jury, though their ſaying (in 
Ireland) is idle and void; and adjudged tor the Plaintiff againſt the 
8 Cro. J. 55. pl. 28. Mich. 2 Jac. C. B. Richardſon v. 

ä % ;ũ iE XK SEED : 

2. It ſhall not be intended that an Executor has ſpecial Aſſets (as Mo- 
ney received for Lands deviſed to be fold for Payment of Debts, or Da- 
mages recovered in Treſpaſs for Goods taken away in the Lite of the 
Teſtator &c.) unleſs it be ſpecially ſhe wn. Cro. J. 152. pl. 4 Mich. 
4]Jac, B. R. Gewen v. Roll and Noble. Gon Er 

3. Executor was ſued in the Spiritual Court to Account for Goods of 
Teſtator's omitted in the Inventory, and which were in Teftator's Poſ- 
ſeffion at his Death. The Executor pleaded that the ſaid Goods were diſ- 
Poſed by the Teſtator in bis Life, and by his Leave. On this Plea the 
Spiritual Court gave Colts, for that it was a Confeſſion of more Aſſets 


242 E Executors. 
e whe Sore in the Inventory. 8 Mod. 168. 'I'rin. 9 Geo. Hinton; 
Parker. 


In Sci. Fa. on a Fudgment in Debt to have Execution, the Dy, 
dant's Executor pleaded thae he had not Aſſets over and above what wu 
ſatisfy the former Fudgments pleaded, and held a good Plea; Bur if he 
pleads any of the Judgments ill, or that it be found againſt him upon 
Iſſue tried that any of them is kept on Foot by Fraud, he ſhall not the 
have the Allowance of being free of ſuch a Judgment till Aſſets d. 
ſcend to the Value of the other Judgments, Cited by Holt Ch, 
12 Mod. 528. as Paſch. 23 Car. Rot. 339. Walpole v. Prettiman. 

5. It a Bcnd due to a Stranger be torteited, and the Executor pleas 

this Bond, and that he has nor Aſſets ultra, it is a good Replicaiq 
to ſay that the Obligee would have taken Part of his Money in full, wn 
it ſhall be a Bar for no more. Vent. 354. Paſch. 33 Car. 2. B. R. i; 
Caſe of Page v. Denton. I Os 10h Sree 
Wh 6. If an Executor hath three or four Bonds in Suit againſt him, aul 
| Thid. 303. they all come to Trial at once, being for 28 l. a Piece, and the Execy. 
Mich. 2 Jac. tor has Aſſets only to pay One, yet he thall be chargeable to them all 
| pf 5 2 therefore he ſhould have confeſſed Judgment to one of them, and that 
8. d he might have pleaded to the other. 2 Show. 202. pl. 20). Palth, 
34 Car. 2. B. R. Anon. 


« 5 5 * 


. 1 ” 


(G. a. 5) Suits in Equity as to Aﬀets, 


1. Wa" 2 Copybold devis'd to be ſold by Executors to pay Du 
and ſold accordingly be Aſſets in Law and in Equity, a 
at Law only. Hard. 174. Mich. 12 Car, 2, in the Exchequ!, 
Faber .. V „ 
2. Upon a Bill in Equity the Court held clearly, That if Land wer 
deviſed to be ſold by Executors for Payment of the Tefator's Debts, de 
Money receiv'd by ſuch Sale ſhould be Aſſets in the Executors Hands, i 
an Action of Debt were brought againit them, and the Plaintiffs would 
have been diſmiſſed if all the Land had been fold; but becauſe they 
did not appear the Bill was retained. And afterwards by Agreement 
the Parties went to Law upon the Defendant's conſeſſing that he 14d 
receiv'd 28001. for Land fold. Hardr. 405. pl. 8. Paſch. 1) Car.: 
in Scac. Burwell v. Corrant. 3 | 
3. The Suit is to recover the Eſtate of R. A. deceaſed, whic"s 
come to the Defendant's Hands to ſatisfy a Debt of zoo 1. due to tt 
Plaintiff from the ſaid R. A. The Defendant inſiſted that the Plain: 
 tiffought to have Relief in this Court, in regard the Aſſets in the De- 
fendant's Hands were legal Aſſets, and nothing appeared, bur the 
the Plaintiff had her proper Remedy at Law, having not proved an 
Thing more in the Defendant's Hands than was confeſſed in the De- 
fendant's Anſwer. But the Plaintiff inſiſted that this Court hath l 
ed Accounts in Caſes of this Nature to avoid Circuity of Action, and ſurttu 
Charge and Trouble of Suits 3 and that this Court being poſſeſſed ct 
the Cauſe, and the Parties at Iſſue on Proots, the ſame was as prof* 
for this Court as at Common Law. This Court ordered Precede! 
to be ſearched, where this Court hath directed Accounts, and gives 
Relief in this Caſe, and the Cauſe coming to be heard on the Prece. 
dents and Merits thereof; and the Plaintiff inſiſted, That there is {ut- 
ficient Afers of the ſaid R. A. come to the Defendant's Hands, '0 
latisty the Plaintiff's Debt with the Overplus. This Court decrer 
| | | 5 | L. 


— — 9 * 


* 


I xccutors. 


— 


the Deſendant to come to an Account for the Eſtate of one B. unad- 
miniſtred. , 2 Chan. Rep. 37, 38. 21 Car. 2. Alexander v. Alex- 
ander. POT Wh Mins 
4. Equity of Redemption of Leaſes morrgaged made Aſlers to ſatisfy 
a judgment Credicor, and a volintary Deed of Truft fer aſide and de- 
creed, That all the Truſt Eſtate and Surplus thereof after preceding 
Debrs paid be Aſlets in Equity for Payment of the Plaintiff, 2 Ch. 
Rep. 62. 23 Car. 2. Barthrop v. Weſt. 3 
5. Money due on a Mortgage decreed to be Aſſets in Equity for Pay- It is Part 
ment ot a Debt by ſimple Contract, bur the Perſonal Eſtate to be 2 me Pt 
firſt liable, and then the Principal and Intereſt due on che Mortgage een 
(after real Incumbrances taken off) thall be liable to make it good. be apply -d 
Fin. Rep. 236. Mich. 27 Car, 2. Bridgman v. Tyrer. | oe Leh 
| Eaſe of the Real. Fin. Rep. 351. Paſch. 30 Car. 2. Corſellis 7. Corſeilis 2 


6. Leſſee for Years ſulject to a Truſt deviſeth Red Bonerum. The Eſte 
would but pay the Debts if all fold. He pays the Debts and reneweth the 
Leaſe Term for a further Term, it being a Church Leaſe, and offered t9 


account if any Profits would ariſe out of the ol Term; And argued that 


he could nor be charged tarther, for if he paid the Debts to the Va- 
lue, then the Property was altered and veſted in him in his own 
Right. Bur decreed that the Executor ſhould make no Advantage to 
himſelf, and ſhou.d account tor the new Leaſe as well as the Old. 
Ld. Keeper ask'd it the Executor acquainted the Church with this 
Caſe, and did declare, That he would renew and take it tor the 
Time of old Term to the Benefic of the Creditors and Executorſhip, 
and the Reſt for himſeli. 2 Chan. Cates 20), 208. Mich. 2) Car. 2. 
Anon. | 1 RES | „ 

J. Finch Chancellor faid, He would not make a Leaſe for Years But where 
attending the Inheritance, to be Aſſets in Equity, where it is not the _ 
lo at Lay; And where ſuch a Leaſe is in the Purchaſor, and the In- the Pur. 
heritance in Truſtees, and the Purchaſor dies indebted, ſo that the chaſor, and 
Term in Law will come to the Executor and be Aflers to Creditors, the Term 
he would not make it not to be Aſſets in Equity. 2 Chan. Cafes >, Truſtees 

5 1 * yy k he, it is other- 
49. Hill. 32 & 33 Car. 2, Tiffin v. Tiffin. 57 - ils far: 

| | PL, TD ihe | Aare diſpoſed 
by Will made without thoſe Circumſtances which the Statute againſt Frauds and Perjuries requires 


in Caſe ot Deviſes of Inheritance. 2 Chan. Caſes. 55. Trin. 35 Car. 2. 8. C. —— Vern. 1. S C. 
The Term in the laſt Caſe ſhall attend the Inheritance. — 2 Freem. Rep. 66. pl. 57. S. C. 
held accordingly. _ VV | 5 


8. As to an Equity of Redemption if A. has a Mortgage and a Bond, 
North K ſaid, That before the Mortgage ſhould be redeem'd by the 
Heir the Bond ought to be ſatisfy'd; but he did not know that an 
Equity of Redemption ſhould be Aſſets in Equity to all Creditors. 
Vern, Rep. 194. Trin. 35 Car. 2. 1683. Creed v. Covile. whe 
9. A Purcheſor takes a Term in a Truſtee's Name, and the Inheritance 
in his own ; this Term, unleſs declared to attend the Inheritance, will be 
Aſſets in Equity. If he takes the Inheritance in a Truſtee's Name, and 
a Term in his own, it will be Afﬀers at Law. Vern. x88. in pl. 188. 
Mich, 1683. in Caſe of Chapman v. Bond. „00 
10. A. and B. were bound to C. for the Debt of A.— A. by way of 
Indemnification g B. a Term for Nears and dies, and makes B. 
Executor. B. applies the Perſonal Afets to diſcharge the Debt for 


which he was bound, fo that there” was no Perſonal Aſſets left to pay 


a Creditor by fimple Contract, who pray'd to have the Benefit of the Se- 
curity to B. but non allocatur; For it was in the Power of the Exe- 
cutor to apply the Perfonal Aſlets the one Way or the other, 2 Vern. 
36. pl. 29. Hill. 1638. Sprignel v. Delawne. 5 
| 11. A. 
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Dev Py Paſch. 1688. in Caſe ot Baden v. the Earl ot Pembroke. 
Equity. Arg. Vern. 173, 


PL ; Py „ 1 on Sale of Lands take a Bond from the Purchaſor to pay an | 
fa. C. | Sum or Sums of Money not exceeding 500 I. as A. ſhould by Kh Tl 


B. in 3001. Plaintift's Debt. 2 Vern. Rep. 319. pl. 306. Trin. 1694. Thomſa 
and B. beiug v. Towne. . 

. . . 8 EY 
Kinſman A. ſettled his Eſtate of about 1 50 l. a Year on himſelf for Life, the Reverſion to B. and hi; | 

' Heirs, and B. as a Conſide ration of ſuch Settlement gave a Bond to J. S. the Defendant by Direc. 

tion of A. to pay 500 l. to ſuch Perſon or Perſons as A. by Will ſhould appoint. A. by will recit. 


Chan. Prec. 13. A. having a Power to charge 30001. on his Eftate for ſuch Purpoſe 
had a re- pointment to be void it no Incumbrance appears. A. deviſed it to his 


| rey ng R. 2 Vern, Rep. 465. pl. 425. Mich. 1704 Laſſels v. Cornwallis, 


not to take Place of Creditors, and he had before made an Appointment which ſatisfied his Power, 


1 Vern. 62, 15. On a Queſtion in Canc. Whether the Widow was to account to 
HE 39 Executors for the Receipt of Tipping's Water ® Ld. Parker declared, 
."_— +. f@ That if the Secret was inparted to ber by her Husband, then it became 
of Jenks v. Matter ot her on Knowledge, part ot her Underſtanding which could 


and nota . 
new Inventinn for which a Man hath a Patent, for that may veſt a Property. 


n 


Executors. 


10. A. had a Leaſe for three Lives to him and his Heirs from i 

Church, and mortgaged it for 99 Tears if the three Lives liv'd fo lon 

and died, the Mortgage being forteited ; Decreed this Mortgage 

Term which would not have been Aſſets at Law, to be fold for the 
Payment of Debts. 2 Vern. 54. pl. 50. Paſch. 1688. Arg. Cites it y 
decreed in Ld. Nottingham's Time in Took's Caſe. 

An Equity 11. If one ſeis'd in Fee mortgages for 99 Tears, the Equity of Redempting 

of Redemp- has always in this Court been adjudg'd Afſers. Arg. 2 Vern, , 


Aſſets in 


Paſch. 1695. appoint. Per Cur, A. having Power to diſpoſe the 500 I. mult be look d 


2 on as Part of his Eſtate, and decreed it to be Aſſets liable to the 


ing the Bond to be in Truſt for him gives the 5001. to the ſaid J. S. and makes him Executor, and (F 


directs him to pay 501. to D. to bind him Apprentice, and 50 J. more to ſet him up, and 20l. x 


Year to E. for Life. J S. ſues the Bond. B. brought his Bill to ſubject this 500 l. to be Aﬀets to 

ay the 300 l. and 7501. more due to him from A. Ld. Keeper decreed the 5001. to be Aſſeis to pay | 
B53 Debt, and he to retain ſo much to ſatisfy himſelf, and pay J. 8 the Reſidue, and on Appeal I, 
to the Houſe of Lords, this Decree was confirm'd.— 8. C. cited by Ld. Keeper, as decreed and 


affirm'd accordingly. 2 Vern. 466. Mich. 1504. in pl. 425. 9 the 


232. pl: 193- as be ſhould think fit, by Deed appoints the 30001. as a collateni 
caſe he Security tor quiet Enjoyment of an Eſtate he had fold, but the Ap- 


ſultig Daughter; The Creditors of A. brought a Bill to have the 3oool. | 
— on t apply'd to Payment of Debts, and decreed accordingly. Per Wright 


- —- Ts 
3» ..7 8 


viſe, but 


by appointing it a collateral Security. 


14. A. made a Purchaſe of a Leaſe of a Houſe in B's Name, and 
takes a Declarition of Truft to permit A. to enjoy for Life, and then in 
Truſt tor One who lived with him as his Wite, and was reputed 4s 
ſuch. Ld. Wright inclined that this Leaſe was not Aſſets ot A. nor 
liable to his Debs after his Death; For when a Man purchaſes he may 
| ſettle the Eſtate as he pleaſes. 2 Vern. 490. pl. 442. Hill. 1704 
Fletcher v. Lady Sidley. 85 5 


Holford. S. not be taken from her; but if ſbe learnt the Art by finding the Receißt 
E a En after her Husband's Death, or had the Knowledge comunicated to her by at 
Things dervant &c. then the Executors were to have the Benefit of this Re- 


were Trifles ceipt. Mich. 8 Geo. Canc. Tipping V. Tipping. | | 


Order was, It imparted to her without any particular Truſt, then ſhe was intitled to Benefit of i, 
but if the Secret was lodged in her on any Truſt, then ſhe to account for all the Profits ſhe had made 


_ thereof. 


16, If 


1 


Executors. 


16. If a Man e all his Lands, Tenements and Hereditaments in 
Dal, in Truſt to pay his Debts and Legacies, and the Zeſtator has ſome 
Freehold and ſome Copybold Lands there, only the Freehold Lands ſhall 

ifs ; for his Will muſt be intended of ſuch Lands and Tenements as. 
ire deviſeable in their Nature. Secus if the Teſtator had ſurrendered 
his Copyhold Lands to the Uſe of his Will, becauſe this thews he did 
:ntend to deviſe his Copyhold bur even in the firſt Caſe, if the Free- 
hold were not ſufficient to pay his Debts; when the Teſtator deviſes all- 
his Lands in Trnft to pay his Debts, it ſeems rather than the Debts 
ſould go unpaid, that the Copyhold thall iu Equity paſs. 3 Wins's Rep. 
| 422, 323. pl. 83. Trin. 1734. Heſlewood v. Pope. = 
5 17. An Advowſon in Fee which deſcended to the Heir, had been ad- 
"ul judged on an Appeal to the Houſe of Lords to be Aſſets to pay Debrs 
ed where the Heir was bound. 3 Wms's Rep. 399. Mich. 1735. in caſe 
he of Robinſon v. Tonge. | ? 


his e 


_ — — — HH” WY — 


(H. a.) In what Actions an Executor may be charg d. 


QC 


a I a Goaler ſuffers a Man in Execution to eſcape and dies, 


his Executors ſhall not be charged in Debt for this, becauſe . 5 . 


they ſhall not be charged without Specialty. * 41 All. 15. adJudg'd ; 
D. 15 Elis. 322, 25, ET En am ny 


X * 


It lies not 


inſt the Executor, becauſe it was founded upon a Tort which Moritur cum Perſona. 9 Rep. 87. a; 


cites 8. C. and 40 E. 3. tit. Executor 74. 


— 


a Judgment, and doch not deliver it to the Plaintiff in thr Action 
and dies, Action of Debt lies againſt his Executor, becauſe this 1s 


a meer Tort, but upon a Contract in Law, ſcilicet by Receipt ot 
the Money, by which a Debt accrues to the Plaintiff by Impli⸗ 
cation of the Law upon a Contract in Law, and for this an 
ation of Debt lies as well againſt him as againſt the Teſtator. 
B. 15 Car. B. R. adjudged per Cur. this being a Yatter 
moved in Arreſt of Judgment. Packington v. Culliford, 

3. Writ of Covenant lies againſt Executor. Br. Executor pl. 161. cites 
ii R. Fieh, Execucor . 88 

4. The Biſhop of C. ſuppos'd a Cuſtom that the Ornaments of the 
Chappel of his 9 and ſuch other Goods as he received ot the 
Executors of his Predeceſſor hall go to the Succeſſor, and that ſuch Goods 
&c. came to the Hands of A. and B. Executors of his Predeceſſor, anc 
pray'd Scire Facias againſt them, and had it, and the Sheriff return'd 
that they were Clerks, and Mihil Habuerunt in Laico feodo, by which Fieri 
tacias de bonis Eccleſiaſticis iflued to the Biſhop, who ſequetter'd certain 
Goods of the Executors. Br. Scire Facias pl. 106. cites 21 E. 3. 48. 

5. Detinue againſt Executors is by reaſon of the Bailment, tor he who 
had the Poſſeſſion againſt whom the Action was brought, ſaid that he 
had another Executor not named, Judgment of the Writs and the 
Plaintiff confeſſed it, and was nonſuited, notwithſtanding that he count- 
ed upon à coming to his Hands &c. Br. Executors. pl. 28, cites 41 E. 3, 


30, 31. | : | | 4% 
47 2: 6. Ard 


2. Ik a Sheriff levies Money on a Fi. Fa. upon an Executton upon See tit 


not grounded upon ſuch Tort which is called Maleficium, V13. here. 
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— — —ũ—n 5 . 
6. And fee 14 H. 3. 23 24. there it was adjudged, That in Deriny, 
againſt ſeveral, the one Executor alone ſhall render alone where the 
one appears, and the other not at the Diſtreſs, quod nota, therefor 
there they are charged as Executors. Ibid, 

7. Warden ſuffer d a Man condemn'd in Trepaſs to eſcape, and died, anj 
Writ of Debt was demanded againſt the Executors of the Warden, and 
it was deny'd per Ingleby, becauſe there is no Specialty; and note 
That the Statute which gives Debt upon Eſcape is R. 2. But ſee 
Weſtm. 2 cap. 12. which gives Action upon the Eſcape in Account, and 
thereſore ir ſeems that this is by the ſame Equity. Br. Eſcape pl. 28. 

cites 41 Aſſ. 15. 5 3 
8. Detinue does not lie again Executors, unleſs by reaſon of the Po. 


| feffion, and of Thing bail'd to the Teſtator. Br. Detinue de biens 


pL. 19; cites 11 H. 4. 4. 5 

9. Executors are not charged in Action of Detinue, unleſs by the Piſeſ. 
fron of the Goods, and not by reaſon of the Bailment quod nota; and 
theretore the Action ſhall be brought where the Teſtator died, and not 
where the Bailmenr was made to the Feſtator. Br. Executors pl. 10. 
cites 3 H 6. 35. | 

=, 1 00 ſhall not be charged in Debt for eating and drinking 
their Teftator ; tor he might have waged his Law contra elſewhere 


where Keeper of a Priſon broug bt ſuch an Action for eating and drinking 
ot his Priſoner ; for he may not ſtarve him, Br. Executors pl. 79. 13 
E. 4. 16. =, * — 4 a 
Note that 7. Action upon the Caſe was brought againſt an Executor of the 


where it was promiſe or Aſſnmpſit made by their Teftator in his Lite by Parol ; but it 
ruled in B. ,_ 1 Br. E 1 g 350 >» I. $7 

R. upon. is held that it is Error. Br. Executors pl. 171. cites 12 H. 8, 11, 
Writ of Er- | 58 


ror by Deliberation 12 H. 8. that Action upon the Caſe lies well againſt Executor bon the Aſſumſt 


of the Jeſtator if they have Aſſets, Fitzherbert J. ſaid clearly, that this is not Law, and that no ſuck 
Action lies; therefore Quære; for 37 H. S. agrees with Fitzherbert. Br. Action Sur le Caſe pl. 4 
cites 27 H. 8, 23. 5 „„ | , | | 


And 24. 12. Attaiut upon the Statute 23 H. g. was brought againſt Ex eeuton 


pl 53. d. C. for judgment obtain'd by Teſtator by Verdict on a falſe Oath. D. 201, 


accordingly. 1 | «4 ts 
ae $9. 5 65. Trin. 3 Eliz. Auſtin v. Baker. 
pl. 132 8 C. | 


Cro E 555. 13. If the Executor of a Leſſee for Tears affigns over his Intereſt Adi 


pl. 4 * on of Debt does lie againſt him for Rent due after the Aſſignment. 
Lid accord And if a Leſſee for Years aſſigns over his Intereſt and dies, the Execu- 


ly by three tor ſhall not be charged for Rent due after his Death; tor by the 


Juſtices but Death of the Leflee the perſonal Privity of the Contract as to the 
Forham e Action of Debt in both Caſes is determined. 3 Rep. 24. a. the Reportet 


contra; but 


atterwards Cites it as unanimouſly agreed 7 Popham Ch. J. Clench, Gawdy and 


upon better Fenner Juſtices Trin. 37 Eliz. B. R. in Caſe of Overton and Sydhall. 
Adviſement | 33 1 4 | 3 

he held accordingly, and Judgment for the Defendant ——DPoph. 120. S. C held accordingly.— 
Goldsb. 120. pl. 6. S. C. held by three Juſtices, but Popham e contra.— But ſee Hellier v. Caſe- 
bert, and Coghil v. Freelove e contra. . | | 1 


14 Delt againſt an Executrix on an Arbitrement made in the Time 

of Teſtator does not lie becauſe the Teſtator might have waged his 

a Ho Cro. E. 557. pl. 12. Paſch, 39 Eliz. B. R. Hampton . 
oyer. e 


Action of 15. Executor cannot be charged in Action of Account, but at the 
Account. Suit of the King only. 11 Rep. 89. b. Hill 4 Jac. in the E. of De- 


does not lic 


againſt Ex. Vonſnire's Caſe. 


ecutot 


. 
1 
* 
0 


deen often adjudged in this King's Time, though it was held otherwiſe in 2 Elizabeth's Time. 
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ecutor ror Adminiſtrator ; for the Law does not intend them privy to the Account, ald to be clear 
Ew. D. 23. 4. pl. 143. Trin. 28 H. 8. 


16. An Action of Debt lies againſt an Executor of a Leſſee for 
Years for Rent Arrear after the Death of the Leſſee though the Ex- 
«ator never entered nor agreed, becaufe he repr ſents the Perfon of che 
Teſtator, and though the Rent exceatls the Profit of the Land, yer 
the Executor cannot watve the Land, but ſhall be charged with the 
Rent. Velv. 103 Mich: 5 Juc. B. R. Agreed by 3 Juitices. Houle 
6. Webſter. And cites the Opinion of Aſeue 21 H. 6. 24 and 11 H. 

Contra but they were denied to be Law. f 5 

17. Two retain an Attorney. Both Die. The Executor or Ami niſtra- 
tr of Survivor {hall be charged only and not the Executors of both; for a 


| perſonal Contract ſurvives ot both Parties, otherwiſe of Real Contracts as 


Warranty, and on Action againſt Executors. of both they Pleaded 
intly and Judgment for the Attorney, but ſtayed on Motion becauſe 
the Executor of Survivor was only ehargeable, notwithſtanding the 
leading and Admiſſion of the Parrigs. 2 Brownl. 99 Frin. 9 Jac. 
i a Note cites 16 H. 7. 13. a. and 3 Rep. Sir William Her- 
derts Caſt and 30 E. 3. 4. 1) E. 3. 832. 1 
18. In Aſſumpfit againſt an Exeeuror, the Plantiff declared that the Cro. * 
Teſtator, in Conſideration of 3 1. paid to him, had promiſed to deliver up $62. pl. 14. 
ſub a Bond in which t he Plantiff was bound to him &c. and averred that eee 8 
he paid the 3k and that Teſtator had not delivered the Bond, but C. Tanfeld 
had put the ſame in Suit. Aſter a Verdict for Plantiff it was objected Ch. 8. took 
in Arreſt of Judgment, that an Aſſumpfit would not lie againſt an à Difference 
Erecutor upon ſuch collateral Promiſe ot the Teſtator, but adjudged 8 a 
in B. R. that it would ; Whereupon a Writ was brought in che Ex- don coll. 
chequer-Chamber, and there the Judgment was affirmed by tix [ulti- teral Act, 
ces againſt the Opinion of Tanfield; and ſaid that it there had been a and a Pro- 
Deed of Covenant in this Caſe, an Action of Covenant would lie, aa te Pay 
and that the Reaſon is the ſame upon a Promiſe of the Teſtator, where 3 
he had received a valuable Conſideration, Palm. 329. Hill. 20 Jac. which is a 
Carter v. Foſſett. FFV'HF Oy 
Teſtator for the not doing whereof Action lies againft the Executor. But Hobert and 4 rea 2 Lo 
uſtices of C. B. and Barons of the —_—— held that there is no Difference but that in either 
ſe the Action is maintainable againſt rhe Executors on a Promiſe of the Teſtator; and fo it has 


and divers Judgments reverſed for this Cauſe, but that of late the Opinions of both Courts are recon- 
ciled and reſolv'd that the Action lies againſt the Executor as well in the one Caſe as in the other; 
and the Fadgment was athirm'd,— Jo. 16, pl. 3. Fawſet v. Carter S. C. and Judgment in B. R. 
afirm'd in Cam, Scacc. 3 | LG - Sk. a dhe 


19. Action lies not againſt Executor for a Treſpaſs committed by 
Teſtator upon the Goods, Perſon or Lands of another. For Actio Per- 
ſmalis moritar cum Perſona. Went. Off. Ex. 126. : | 
20. If Sheriff, Goaler or Keeper of a Prifon, ſuffers an Eſcape of one 8 : 
in Execution tor Debt or Damages and dies no Action lies tor this | 
is in nature of a Treſpaſs. Went. Off Ex. 126, 
21. Action lies not (as he thinks) againſt Executor for Teſtator's 
carrying away his Corn and Hay without ſetting out the Tithe, though the 
treble Value be Recoverabie againſt him in an Action ot Debt; tor by 
Teſtators dy ing before Recovery the Actionis gone even though Teſtator 
* a Leſſee tor Years, fo as his Eſtate come to his Executor. Went. 
a. If 0 arrefls B. at the Suit of I. S. without the Privity of I. F. 
or his Aſſent and dies, his Executor is nor liable. Went. Off, Ex. 
127. | | | | | | 


23, If 


3 Executors. 


23. If A. be Subpæna d to appear as a Witneſs, and has his Charge 
render*d him but does not appear and then dies, Action lies not again 
his Executor. Went. Off. Ex. 127. 
J. 223. 24. The Plaintiff demiſed a Meſſuage with a Garden in the Pariſh af 
pl. 3. S. C. St. Martin's in the Fields, adjoyning to the Plaintiff's Houſe, to the 
Ack bee Teſtator's for 21 Years, who by Indenture covenanted for him his 
ference is Executors and Aſſigns, that he would not erect any Building in the Gy. 
between a den to prejudice the Plaintiff's Lights in his Houſe, and that th, 
Covenant in Aſſignee of the ſaid Teſtator contrary to the Covenant had erected an 
ee 0 Houſe in the ſaid Garden to the Prejudice of the Plaintiff's Lights in 
in Law, his Houſe; The Defendant ſaid chat the Leſſee aſſigned over hi 
and that in Term to J. S. who paid the Rent to the Plantiff and that he accepted 
the laſt Caſe of him for his Tenant, and ſo the Action did not lie againſt the Ex. 
3 ecutor of the firſt Leſſee, the privity of the Covenant being determin- 
- hs rt ed; and fc alſo Covenant doth not lie againſt him. Reſolved, that in 
| Leſſee after regard it is an expreſs Covenant that he ſhall not build, it ſhall bind 
the Aſſign- him and his Executors and no Aſſignment nor Acceptance of the Rent 
ment, Key by the Hands of the Aſſignee ſhall bar him of Suing him or his E. 
23 Co. ecutors upon an expreſs Covenant, and it was adjudged tor the Plains 
venant it tiff. Cro. C. 188. pl. 8 Paſch. 6 Car. B. R. Bachelor v. Gage. 
lies onl bl | | 
— the firſt Leſſee. | 


Jo. 430 pl. 25. Where a Sheriff levies Money upon Goods by Virtue of an Eu. 
2. Perkini- $5568 4 dies b ht it to the Plaintiff. hi | | 
cution, and dies before he pays it to the Plaintiff, his Ex ecutors ar 


_ fon v. Gili- 


ford. S. C. Ebargeable; tor it tis not a perſonal Wrong, which Moritur cum Perſons; 
and Judg- but when the Money is levied 278 a Duty for which his Executr 
ment accord- ſhall be liable in an Action of Debt, and the Defendant in the firt 
i bows Debt Action is diſcharged and ſo is his Executor, and may plead it againt 
(K) o 17. any new Execution to be awarded againſt him, Cro. C. 539. pl.; 
and the Paſch. 14 Car. B. R. Perkinſon v. Gilford. 1 8 9 


Notes there. 


Sid. 68. 26. Debt upon the Statute of Miniſters for Fifths againſt an Execu- 
Pl. LR tor. The Detendant pleads Nil deber and Verdict tor the Plainiith, 
5B. by Twif- Stroud moved tor the Defendant that this Action ſhall! not charge the 
den J. who Executor not _ a Duty in the Teſtator, but by the Court the Ex 
laid that ecutor is chargeable becauſe it was a Duty in the Teſtator, but it lis 
2 _ upon the Statute of 2 Ed. 6. for Tythes; and Judgment was given 
3 ſo in tor the Plaintiff by the whole Court. Raym. 57. 58. Mich. 14 Car. 2 
C. B — Keb. B. R. Hole v. Bradford. 2 5 


VV 5 5 T | 
| 8. C. adjornatur. Ibid. 3 56. pl. 45. S. C. adjudg'd for the Plaintiff.—5. C. cited Arg. Raym. 12, 


27. Eſcape lies not againſt the Executor becauſe the Action is found- 

ed ex delicto, but it lies upon the Statute 2 Ed. 6. for Tythes ; and 
Judgment was given for the Plaintiff by the whole Court. Raym. 57 

58. Mich, 14 Car. 2. B. R. Hole v. Brad ford. 3 | 

228. The Plaintiff delivered a Cow to R. B. to keep in his Paſture, i 

eld the Cow, and converted the Money to his own Uſe, Afterwards be 

made W. B. his Executor and died, and an Action on the Caſe being 
brought againit rhe Executor, the Plaintiff had a Verdict; but the 

Court ſaid this was a Tort, and that the Executor ought not to be charged 

15 with it. Raym. 71. Hill. 14 & 15 Car. 2. B. R. Baily v. Birtles. 
Keb. 682. 29. There was a Suit in the Spiritual Court for double Damages « 
pl. 12. Truſ- gainſt the Teſtator on Stat. 2 E. 6. cap. 13. for not ſetting our Tiches, 
. 5 pending which Suit he died, and afterwards they ſued his Executor 
Court would lor double Damages; but adjudged in B. R. that he was not * 
— ä 5 ; 5 able, 


Executors. — 


able, becauſe this was a Perſonal Wrong done by the Teſtator, for not prohi- 
which by the Common Law his Executors ſhall not anſwer ; Pet bit, but 


Windham and Keeling J. 1 Sid. 181. pl. 20. Hill. 15 & 16 Car. 2. Keeling 
Z. R. Weekes v. Truſſell. yn Aayu. 
95. Wilks 


v. Ruſſell, S. C. a Prohibition was denied. 


30. Executors are bound by Covenant of Apprenticeſhip to teach the Ap- 

rentice his Trade, and they ought ro fee the Apprentice taught his 
Trade, and it they are not of rhe Trade they ought to aſſign him to 
another who is ſo, that he may be taught according to the Covenant. 
Lev. 170. Trin 1) Car. 2. B R. Walker v. Hull. Fob | 
31. If the ſame Perſon is Heir and Executor, he may be charged in ſe- 
| yeral Actions as Heir and as Executor by the fame Perſon for the ſame 
Debt. 3 Lev. 303, 304. Paſch. 2 W. & M. in C. B. Haight v. Lan- 
ham & Ux'. _ - 5 
32. 4& 5 N. G M. cap. 20. F 3. Enatts that no Fudgment not dog- Made per- 
geted as directed F. 2. ſhall have any Preference againſt Executors or Admi- PRE FE . 
niſtrators in their Adminiſtration. 2 | is, + 
33. Executor or Adminittrator ſhall be puniſhed for Wafe, whether 
voluntary or permiſſive, though treble Damages are recoverable in it. 
12 Mod. 371. Paſch. 12 W. 3. per Cur. Arg. Keeling v. Morrice, cites 
1 [2] And. 51, 52. pl. 38. 5 Co. Hargrave's Caſe, All. a2 We 

34. 4& 5 Ann. cap. 16. F. 2. Gives Account againſt Executors of By the Sta- 
Guardians, Bailiffs and Receivers, and for one Fointenant or Tenant in tute for the 
Common, his Executors and Adminiſtrators, againſt the cther as Bailiff, ®mendment 


5 1 8. f the L 
and againſt the Executors or Adminiſtrators of ſuch Fointenant vr Tenant 11 bh candied. 
in Common, | that Actions 

of Account 


may be brought againſt the Bailiff or Receiver for receiving more than his juſt Share, and an Action 
of Account was brought upon this Starure againſt the Defendant as Bailiff ad Merchandirandum, who 
waged his Law ; and upon Demurrer it was objected, that Wager of Law would not lie in Account 
againſt a Bailiff ad Merchandizandum ; bur if ſuch Action had been brought againſt a Receiver, and 
the Plaintiff did not ſhew by whoſe Hands, there Wager of Law would lie; and ſo it was adjudged 
in this Caſe for the Plaintiff, CS | 


35. If an Executor takes Poſſeſſion of a Term of the Teſtatot's, and It is abſurd 
an Action is brought againſt him in the Debet and Detinet for Rent, or in ſuch 
an Action of Covenant for not repairing, he cannot plead Plene Adminiſtra- 8 pony 
dit, tor that confeſſes a Miſapplication ſince no other Payment out of ultra What 
the Profits can be juſtified till the Rent is anſwered; But if the Rent will pay 

is more worth than the Land, the Deſendant my diſcloſe that by ſpe- ſuch and 
cial Pleading, and pray Judgment whether he ſhall be charged other- ona _ 
wiſe than by Detinez only ; Per Parker Ch. J. and Powell J. 1 Salk. cauſe in 
317, pl. 25. Trin. 9 Ann. B. R. Buckley v. Pix. Fen ſuch . Caſe 
Den gn nw = FILLS | . the Surplus 
of the Profits, (Rent and Repairs deducted) is all that is Aſſets, and liable to the fodgments, and 
the reſt are ſo appropriated to the Payment and Repairs as nor to be exhauſted by Debts. 10 Med. 
12. Mich. 9 Ann. B. R. Buckley v. Pirk, e 3 15 


1 , * 15 3 . , . Py : 
- — > _ , — — * _ * cy — 


(H. a 2) Chargeable ; In what Caſes though not 
named, | „ 


I A Covenant lies againſt an Executor in every Caſe although he be 
not named, unleſs it is to be ſuch a Covenant as 18 70 be per- 
forined by the Ferſon of the Ther, which they cue perferm. vg iT 


me nm re l — —— ¶ů - 4 * 
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250 Executors. 
—— pl. 3. Paſch. 39 Eliz. B. R. in Caſe of Hyde v. Windſor (Den 


and Canons.) | 
pr For * Teftator was bound to inſtruct an Apprentice in Trade for ſeven Ya 
4 _ 1 and likewiſe bound to find him Meat, Drink, &c. and Lodging darin 
Guy, S. C. the Term, The Court held that the Apprentice remained Apprentice tg 
Hyde con- the Executor; For though he cannot inſtruct him in the Trade, ye 


ceived this he may find him Meat and Drink during the ſeven Years, and that the 


general Co- 


venant to Word (Term) does not determine, but outlaſts the Life of the Teſtz. 


inſtruct is tor as to this, Sid. 216. pl. 2 1. Trin. 16 Car. 2. B. R. Wadſworh 


not gone by v. Gye. 


his Death, | | | | | 
although there be no particular Cuſtom, as in London eſpecially, ſince 5 Eliz. to which the Coun 
inclined ; fed adjornatur.——— Ibid. $20. pl. 104. 8 C. all the Court inclined, that had it been on- 


ly to inſtruct and find Meat is not; and it it were, yet the Breach is ſufficiently aſſigned if either 
Part is true, as here, in turning them out; Judgment for the Plaintiff, 


3. But afterwards, where 'Teſtator covenanted to teach an Apprentice 
his Trade and died, and Covenant was brought againft his Executor, 
alter a Verdict for the Plaintiff it was moved in Arreſt of Judgment 

that this was a Perſonal Covenant of Teſtator, and did nor oblige the 


Executor, but the Maſter only during his Lite ; But adjudged that th 
Fxecutor was likewiſe bound, tor he ought to ſee the Apprentice taught his 


Trade, and if he was not of the ſame Trade, then to turn him over to ant 
ther who 1s, ſo that he may be taught :ccording to the Covenant, 1 
Lev. 177. Trin. 1) Car. 2. B. R. Walker v. Hull. 


— * — ____ 


(H. a. W- Charged upon Covenant or Agteement &c. 
„( „ £1 


1. IF a Man demiſes Sheep or other Stock of Cattle, or any other Goods 
PT Perſonal for any Time, and the Leſſee covenants for him and his A(- 
 fegns to leave them &c. at the End of the Term in as good Condition as ht 
found them, and atterwards he af/zgns over the Stock of Cattle and dits, 
this being merely a Choſe en Action in the Perſonalty cannot bind any 
but himſelf, his Executors or Adminiſtrators who repreſent him; Soof 
a Leaſe of a Houſe, and a Stock or Sum of Money. 5 Rep. 16. b. 
Paſch 25 Eliz. B. R. the third Reſolution in Spencer's Caſe. 
2. If one covenants to pay 10 J. Debt lies againſt him or his Execu- 
tors, as 40 E. 3. and 28 H. 8. Dyer are; but if he doth covenant that 
his Executors ſhall pay 10. an Action lies not againſt them. Cro. E. 
232. pl. 2. Paſch. 33 Eliz. C B. in Caſe of Perrot v. Auſtin. 


Covenant 3. The Caſe was, A. covenanted with B. to put his Son an Apprentice 
lies againſt 70 C. or otherwiſe that his Executors ſhould pay 201. A. doth not put his 


Executors gon Apprentice to C. and dies. Reſolved that Debt lies not againſt the 


Writing Executors of A. for it cannot be a Debt in the Executor where it was 
dy which no Debt in the Teſtator, Ibid. 89 e 
the Teſtator | = | 


covenanted to be accountable for all ſuch Monies as ſhould be charged by the Covenantee to be paid 


to J. S. Lev. 47. Mich. 13 Car. 2. B. R. Brice v. Carr, Emerſon & al. —Cro. J. 570. contra, 
for the Goods of Teſtator are only chargeable, which he may well bind. Good win v. Good in. 


4. W. being Lord of a Manor covenanted for himſelf, his Heirs and 
Executors, within ſeven Nears, upon Requeſt to convey a Copyhold to the 
Plaintiſf for Life ſecundum Conſuctudinem Manerii. The Covenantor diet, 

| an 


oY 
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refuſed, and thereupon he brought the Action. It was objected, that the 
Declaration did not ſhew what Eſtate W. had in the Manor, and there- 
fore it ſhall be intended a Fee-ſimple; and if fo, then the Requeſt 
ought to be made to the Heir, and nor to the Executor; Bur per Do- 
deridge J. it ſhall be rather intended that he had only an Eſtate for 
Years, and that the Executor repreſents the Perſon of the Teſtator as 
to the Performance of thoſe Covenants which he was bound to per- 
form, which he ought to do though the Teſtator had no Eſtate at all 
in the Manor ; And all agreed that the Requeſt to the Executor is good 
and that his not perfoi ming it was a Breach of Covenant; and Judg- 
ment was given 1or the Plaintiff. 2 Bulſt. 158. Mich. 11 Jac, Thurle- 
den v. Warthen's Executors. | | 

5. In the Caſe ot a Mortgage of a Ship, where the Ship was taken at 
Ka, and there was mo Covenant for Payment of the Money, and though 
the Ship could not properly be ſaid to be in Nature of a Pawn or Be- 
pofirum, ſince the Mortgagor had ſailed with the ſame to Sea, never- 
theleſs the Executors of the Mortgagor were decreed to pay the Money tor 
which the Ship was mortgaged. 3 Wms's Rep. 360. cited as decreed 
by Ld. Harcourr, Trin. 1935. King v. King. ; 


—— " 


(H. a. 4) Chargeable. 
On Promiſes made by himſelf. 


1. HE Deſendant being Exerutor to a Debtor of the Plaimiff, 


I did promiſe that if he did take upon himſelf the Adminiſtration be 


would pay him his Debt; but this was held no Conſideration, being 
moved by Holt in Arreſt of Judgment. Freem. Rep. 434. pl. 585. Mich. 


1676, B R. Day v. Caudrey. 


2. 29 Car. 2. cap. 3. S. 4. Executor ſhall not be charged on a Promiſe 


5 Agreement to anſwer Damages out of his own Eſtate, unleſs by Writing 
Zned. e | | | | 


— 


(H. a. 5 g Favoured „ i n 8 4 TOR" | 


In reſpect of the Fund out of which Legacies are to 


ariſe diminiſhing in their Value. 


1. A Made his Will and gave ſeveral Legacies, and made B. his 
5 E inſman Executor and reſiduary Legatee; Great Part of his 
Eftate conſiſted in Eaſt India Stock, and he by his Will direct ed his Ex. 
ecutor to turn his Eſtate into Money as ſoon as conveniently might be; Eaſt 
India Stock bore then a good Price, and ſeveral of the Legatess called for the Le- 
Facies, and the Executor taking the Eſtate to be ſufficient to pay all, gave 
them Bonds for their Legacies, but kept the Stock ſo long till it Jell ſo Jow 
that he had not Aſſets to pay the Legacies, and the Executor brought 
his Bill to have thoſe ro whom he had given Bonds tor their Legacies 
abate, and that rhoſe chat were unpaid might take their eas in 
Fo. ” | 1 ro- 


ad the Plaintiff required his Executor to convey the Copy bold, which be 


this Caſe out 


n 
— Y ⁰ 
— 


mb 
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Proportion at the Rate the Stock was then at; but Ld.Keeper would not 
give him any Relief againſt thoſe that had Bonds, and as to the others, 


he was to anſwer for the Stock at the Value it was of at the End of ih: 
Year aſter Teſtator's Death. Abr. Equ. Caſes 239. Hill. 1702, Key. 
Ung's Caſe. 


(I. a) In an Action brought againſt Executors, how 
the Plaintiff ought to demean, | or plead | for Debt 
of Tettator, : 


1. N an Action upon the Caſe upon a Contract made by the Teſta: 

| tor, the Plaintiff need not aver that the Detendants have Ailzts 

to pay Legacies. 9 Rep. 90. b. Pinc hon's Caſe. Dl. C. 182. b. ad: 
judged, Norwced againſt Read. YL 

- SR 2 RP. 90. b. In Action upon Aſfumpſit hy Teſtator 

for Payment ofa Oebt, adjudged that he need not aver chat Exe. 
cutor has Afers td ſatisfy the Oebts oi the Teſtator. 


Upon Aſſumpſit by the Executor. 


And in fuch 3. 9 Rep. 94. Bane's Caſe. The Executor promiſed to pay a 
Caſe he Debt (due by a Teſtator) at Michaennas next, it he would torbear 
uch in tis to tue him before. In Action upon this Aſſumpſit the {2laintiff 
own Name, NEED not aver that the Executor had Atlers to the Value of the Oebt 
for the De- at the Time of the Allumplit, tor the Law * intends that he had. 
mand 1s upon 


his own Contract 


| In effect the Forbearance is the Conſideration of the Promiſe, becauſe without 
Forbearance pv Advantage could be taken of this Promiſe. Per Parker Ch. J. and to this Opinion 


the reſt of the Court inclined. Sed Adjornatur. 10 Mod. 254. Trin. 13 Ann Johnſon v. Gardiner. 
* Otherwiſe he would not have made any ſuch Promiſe. Cro. J. 602. pl. 27. Mich. 18 Jac. B. R. 
Bard v. Bard. — 613 Booth v. Crompton.” S. P. „ 5 2 


4. In Debt againſt Executors if it be founded upon a true Cauſe, be 
may ſuffer a Recovery by Nient dedire, and ſhall have thereof Allowance la 
in Action brought againſt them by another to plead this Execution. Br, 
Executor pl. 88. cites 9 E. 3. 12, 314. Per Littleton, Chocke and Brian. 
- F. So where they confeſs the Action it it be true. Ibid. . 
Upon citing 6. A Man bought W ares of another, and |. S. promiſed that if the 
this Caſe by Vendee did not pay, that he would, and after the Vendee died and did not 
8 7a Pl. „ay, and J. S. made Executors and died, and the Vendor brought Aion 
Paſch. 3. upon the Caſe againj? the Executors of F. S. upon the Aſſumpſit of the 
Mar. in the Teſtator, and averr'd that they have Aſſets to pay the Debts and Le- 
Caſe of Nor- gacies, and to fatisty this Sum and the Action awarded good by Award 
er „Pz in B. R. in the Time of Fineux ; But now it is doubred in that 
herbert bid Court, and C. B. was always that the Action does not lie. Br. Action 
them to put Sur le Caſe. pl. 106. cites 12 H. 8. 11. CTY OR 
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of their Books, for that doubtleſs it is not Law. And it was alſo ſaid that the Authority of this Caſe 
was impeach'd by Fitzherbert being of Counſel with the Plaintiff in that very Caſe, and with whom 
Judgment was given, and he being a Judge of great Fame held ir erronious; and that in Fact it 
ſeems againſt the Principles of Law, becau'e (uch Aſſumpſit is only a Contract en Pais as a Contract 
of Debt is. But it was anſwered, That the ſaid Judgment in 12 H. 8. is not ſo eaſily to be rejected 
by the Saying of Fitzherbert And the Juſtices ordered the Record of 12 H. 8. to be ſearch'd and 
ſhewn to them, and ſo it was; and the Caſe was entered, Mich. 12 H. 8. Rot. 40. and was between 
Clapmond Plaintiff, and Uincent & Ux Executrix ot the Will of R. Penſon, Defendants, and it 
was not demurr'd in Law upon the Caſe, but the Defendants pleaded in Bar as by the Record appear- 
ed; and the Reccord was not according to the Book in this Point viz. for the Averment as to paying 
Legacies, but the Averment of the Aſſets was for the Payment of all Debts, and alſo to content the 


Plaintiff; and to pay the Legacies was not contain'd in the Record ; whereupon Judgment was given 
in the Principal Caſe of Norwood v. Rede accordingly. | 


by. Sire 


Executors. „ 253 : 


— CI 


"2 | — 


J. Scire Facias as Adminiſtrator of G. upon a Recognizance of 34000 l. 
being tound tor the Plaintiff, it was moved in Stay ot Judgment, That 
it is not mentioned in the Writ, Quod profert Literas Adminiſtrationis &c. 
but becauſe it was in a Writ founded upon a Record, and the Courſe is 
not to mention it in Writs, the Court held it to be well enough. Cra. 
L. 592. pl. 30. Mich. 39 & 40 Eliz. in Canc. The E. of Shrewsbury 
v. dir Walter Lewſon. | | 
8. Aſſumpſit; A Legacy of gol. was deviſed to the Plaintiff by J. S. 
who made the Detendant his Executor, and diverſe Goods came tq 
t his Hands, the Defendant in Conſideration the Plaintiff” would jorbear to 
fue him promiſed to pay it at ſuch a Time. It was moved in Arreſt ot 
Judgment, That the Declaration was not good becauſe he doth not aver 
N that he had Aſſets at the Time of the Promiſe, Sed non Allocatur; for 
it ſhall be intended he had, otherwiſe he would not have made ſuch a 
L Promiſe ; W heretore it was adjudged tor the Plaintiff Cro. J. 613. 
pl. 2. Paſch. 19 Jac. B. R. Booth v. Crampton, ew d 
9. In the Caſe ot an Executor the Creditor mutt bring the Act ion for 
| the Sum really due be the Aſſets never ſo ſmall, tor Judgment muſt be tor 
the whole Debt; and this ſeems to be for the preventing a treſh Action 
in caſe of more Aſſets. 10 Mod. 324, 325. Per Cur. Hill. 2 Geo. 1. 
B. KR. Baldwin v. Church. : | 


———_ H_— ___—@l@__ — 
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FK. a.) How Executors ought to demean themſelves SA 

| in an Action againſt them OE 9 

i How they ought to plead Judgments fitſt to be paid. 

1. 9 Rep, 109. b. Meriel Treſpam's Caſe, In Debt on Bond the . 
Executor conte ſſed diverſe Judgments and Recognizances co be paid 38 


c hath not alia bona, but hat are not ſufficient to ſatisty the Debt atore- in Cate ot 
| ſaid ; Reſolved that this Plea is repugnant. | Edgcomb 
2. In 9 Rep. atorclatd, Reſolved, Tf he had pleaded that he had Vg 
| hot any Bona præterquam Bona & Caralla quæ non ſufficiunt ad Satis- Ch. J. faid 
faciendum debitum prædictum, this is not good for the Uncertainty. he agreed, 
* — he ought co conteſs that he has Altets to latisfy Debitum Phar it the 
Z hs RY 


and that be has ſufficient tu ſatisfy them, and atter ſaith chat he Cr. 2 C B. 


' Detendant 
. pleads ſeve- 
| | VVV 1 JCVVVVV Tony” | = | ral Judg- | 
ments againſt the Inteſtate, or himfelf as Adminiſtrator, and Statutes, entered into by the Inteſtate, 
and concludes this Plea, That he hath not, nor at any Time had, Aſſets in his Hands of the Inteſtate's 
Eſtate, præterquam bona & catralla ſufficient to ſatisfy thoſe Judgments and Statutes, and avers that 
they are unſatisfied, and which Aſſets are chargeable with the ſaid Judgments and Statutes, that this is 
a good Plea in bar ot the Plaintitt's Action, and ſo it is admitted to be in Mericl Treſham's Cale ; and 
the Plaintiff muſt reply, That he hath Aſlets ultra what will ſatisfy thoſe Judgments and Statutes, 
ä ... 5 155 : 3 
But if the Plaintiff reply, That any one of thoſe r e was ſatisſied by the Inteſtate in his 
Life time, ſaying nothing to any of the reſt, and the Defendant demur upon this Replication, the 
they Plaintift muſt have judgment, for the Plea was falſe, and the Falſhood detrimental ro, the Plaintiff, 
and beneficial to the Detcndant ; for having pleaded he had no more Aſſets than would ſatisfy thoſe 
Judgments, one of them being ſatisfied before, he hath confeſſed there is more Aſſets than will ſatisfy 
the other Judgments, by as much as the judgment already ſatisfied amounts unto, which would turn 
to his Gain, and the Plaintift's Loſs, if his Demurrer. were gooc. 8 : 
But to plead, That he hath not bona & catalla præterquam bona quæ non attingunt, to ſatisfy the 
laid Judgments and Statutes is not good for the Incertainty; for it the Judgments and Statutes amount 
to 5001. 201. are bona quæ ron attingunt to ſatisfy them; ſo is 40 J. 1o is 1001. fo is 200 J. and 
every Sum leis than will ſatisfy ; ſo as by ſuch Plea there is no certain Iſſue for the Jury to enquire, 
dor no certain Sum contels'd towards the Payment of any Debt, as is well reſolv'd in Turaer's Caſe, 


T' ex | So 
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So if a Man pleads he hath not Aﬀets ultra what will fatisfy thoſe Judgments, the Plea is bad fh 
the ſame Reaſon, for 201. is not Aſſets ultra that will ſatisfy them, nor 40. nor 100. nor 209, ng 
doth that Manner of pleading confeſs he hath Aſſets enough to ſatisfy; As to ſay, I have not in my 
Pocket above 30 is not to ſay, I have in my Pocket 40 l. | 

If Executor pleads a Judgment generally, he confeſſes Aſſets for ſo much, and can't after ſay be 
has Aſſets for leſs Value, 12 Mod. 5249. Trin. 13 W. 3. Parker v. Atheld. | 


For if a 4. Or if the Truth be that he has not to ſatisfy the Debts of Re. 
ee cord, then he ought ro confeſs how much Goods he has ſclicer ad V4. 
LA. lentiam of a certain Sum, & non ultra quæ nor ſufficiunt ad debitum 
Extent ot predictum &c. : 7255 | | 

the Penalty | | | 

thereof, and the Plaintift replies, That there is but ſo much due, or that the Party is willing to take 
jo much, or that 'tis kept up by Fraud, and Iſſue is thereupon joined, it it be found by the [ur 
that the Executor has not where wirhal to ſatisfy it he ſhall not be charged for more, beca uſe there he h 
not guilty of Fraud. Per Holt. Ch. J. 12 Mod. 529. Trin. 13 W. 3. Parker v. Atheld, — 
But if the Executor has no Aﬀets at all, his beft Way had been to plead the Judgments and Specialties 
in their Order, but he muſt take Care to plead them honeſtly, for if any one of them be falſe, he i; 
gone tor all; ſo that if there be a Miſtabe in the Pleading or Fraud, it is a Devaſtation, if Iſſue be 
taken upon the Fraud and it is founa ; but if you are not found to have Aſſets for the whole udp. 
ment, it ſhall not be intended you have more than you confeſſed; for the Fraud is the only tt 
traverſable; Per Holt. Ch. J. 12 Mod. 528. Trin, 13 W. 3. Parker v. Atheld, — 1 Salk, 311, 
pl. 16, S. C,— Ld. Raym. Rep, 678. S. C. accordingly. FE | 


BrExccutor, 5. 9 E. 4. 12. In Debt the Executors plead a Judgment and Execu- 
1 gp. tion of 200 l. and another ſudgmenr of 1001. recovered of the ©9905 
3. 12,314. 


bur it ud Uf Teſtator anatnſt them, abſque hoc that any of the Goods ot Teſ- 


beg E. 12,14. tator were in their Hands the Day of the Writ purchaſed, or after, 


and ſo are the except to the Value of the ſaid 200 l. ſo levied, ànd the Courr ruled 
| 1 the Plea good, and ik the Plaintiff will maintain his Action he 
duct to ſay that they have Aſſets beyond the 2001, and 100 l. 
Sy. 378. 6. Ik an Executor has no Aſſets over a Judgment, ik he does not 
Feen. plead in an Action brought againſt him fully admiaiftred, he cannot 
Newman v. . x AL # FI3%a | - 
Maſſey ; give the Judgment in Evidence, 21 E. 4. 21. b. 
per Roli. 6d, OY 1 | 
| Ch. F. It the Defendant pleads Plene Admipiſtravit, he muſt depend upon the ſpecial Plea, and not 
vary from it by ſhewing new Matter; and Judgment was given accordiogly, | 


9. Butt in ſuch Caſe he ought to plead the Judgment ſpecially, 
and over this nothing in his Hands. 21 E. 4. 21. b. 
8. 9 E. 3. Stat. 1. cap. 3. If Debt be brought againſt divers Executor. 
5 N. ſball not fourch by Eſſoin, but ſuch as appear ſpall anſwer without the 
e. | . os | 
9. Debt againſt Fxecutors who pleaded Recovery by A. againſt them af 
200 l. whereof he had Execution, and that B. had recover'd againſt then 
100 J. Per Brian he need not allege the laſt Recovery, becauſe he has 
pleaded no Execution thereof, nor Aſſets, but ſaid, that Kiens enter 
mains the Day of the Writ purchas'd, nor after, but that which fa 
tisfied the 200 l. and ſo need not to mention the ſecond Recovery. 
Pigot ſaid, We could not plead otherwiſe; For if we have Goods over 
the 2001. we are chargeable to the ſecond Recovery and not to the 
now Plaintiff, Br. Tail Exchequer, pl. 2. cites 9 E. 4. 12. i 
10. Debt was brought againſt F. S. as Executor by A. and pending 
this Action Debt was brought by B. againſt F. S. as Adminiſtrator for a 
true Debt (whereas J. S. was Executor) J. S. confeſſed B's Action, and 
pleaded the Recovery in Bar of A, But reſolved not good; for the Re- 
covery againſt him as Adminiſtrator was void. Cro. E. 41. pl. 5: 
Trin. 27 Eliz. C. B. Anon. . us 
S. C. cited 11. Three Adminiſtrators ; In Debt againſt one on a Bond, Judgment is by 
a Sig. 333 MNibil Dicit, Atterwards Debt was brought on a Bond by another 
_ 72? R. Perſon againſt all three; they pleaded che former, Judgment agaioit 
per Curiam, | | „„ Ohe; 


wn 1 5 


3 rr 


Fxecutors. 


one, and that they had Riens en ſes maines to ſatisfy over and above 


| che laid Debt, and good. Cro. E. 471. pl. 23. Hill. 38 Eliz. B. R. 


Further v. Further. e bs 
12. Debt againſt an Executor who pleaded, That pending that Action Brownl. 50. 
J. H. brought another Action againſt him for 1001. Pro vero & juſto debito d- C. held 


due to him from his Teſtator, aud that he had confeſſed Fudement in t hap <ordingly. 


Action, and had not Aſſets ultra, to ſatisty that judgment; the Plaintiff 662 Trin. 


7 


proteſtando, that it was not a true Debt, pro placito ſaith that this Recovery 11 W. z. 


was by Covin to defeat him of his Debt &c. and upon Demurrer all the m caſe of 
Court held this Replication good enough ; Far it the Recovery be nor 1 | 
by Covin the Plaintiff is barrable, and theretore ic is the principal ir was ſaid 
Matter to be anſwered, and the Conuſance ot the Action is not ma- by Powell 
terial, viz. Whether it be a true Debt and an Action truly purſued, and i, that the 
an Action may be Covenous though it be on a true Obligation. But up- . OE 1 
on Error brought the Judgment was reverſed for the Matter in Law, For 20s way ” 
it cannot be a Covenous Recovery if the Debt be true, and the Covin al- Thing but 
leg'd is not material. Cro. E. 462. pl. 10. Hill. 38 Eliz, B. R. the Fraud, 


. 12 and that the 
Green v. Wilcocks. Opinion in 

| * 3 | | : | | the Cale of 
Green v. Wilcocks, Cro. Eliz. 462. had been a long Time exploded, and that it is not neceſſary 
to plead that the Judgment was Pro vero & juſto Debito; becauſe it ſhall be preſum'sd Prima facie. 


13. Debt againſt the Deſendant as Adminiſtrator of F. he pleads a Re- 
eevery againſt him as Executor, and beſides, to ſatisfy that, he hathno Aſſets; 
Adjudged a good Plea, tor that he ſhall not be twice charged, Cro. 
E. 646. pl. 57. Mich. 40 & 41 Eliz. B. R. Smallpeace v. Small- 

ace, | | 
l 14. Debt againſt an Adminiſtrator who pleaded a Recovery in Debt 
againſt him in London, and that he had not Aſſets preter to fſatisty 
that Judgment. The Plainciff replies and confeſſed that Fudgment, but 


ſrews that before this Action brought the Plainuff in that Action ac- 


kuowledged Satisfaction on Record; and upon Demurrer it was adjudged 
for the Plaintiff, becauſe Satisfaction being acknowledged he cannot 
plead that he hath Nothing &c. becaute the Judgment is diſcharged 
by this Satisfaction acknowledged without any other Judgment. Cro. 
E. 128, pl. 4. Mich, 41 & 42 Eliz. C. B. Hampton v. Bartholo- 
mn. 

15. Debt was brought againſt an Executor on a Bond of zoo l. who 
pleaded that his Teftator entered into a Statute 10 T. F. for 300 I. and that 
he had but 80 l. of the Teſtator's in his Hands, aud that the Statute was 
get in Force and unpaid ; This was held an ill Plea, becauſe the De- 
tendant did not allege that the Statute was made. for Debt, and that the 


Debt was not ſatisfied. For that it was made tor Performance of Cove- 


nants, and probably there may be no Covenants broken, nor ever may 
be, and if ſo, then it is no good Plea in bar to the Action, Cro. J. 8, 


pl. 10. and 35. pl. 8. Trin. 2 Jac. B. R. Philips v. Echard. 


16. If an Action be brought againſt an Executor, and the Plaintiff 


dot h not aver that Defendant hath Aſſets to pay the Debts it is not ma- 


terial; tor the Defendant is to ſhew that; tor if he had not Aﬀers and 
pleads non Aſſumpſit, he hath loſt that Advantage; Afﬀirmed in Error, 
Cro. J. 293. pl. 13. Mich. 9 Jac. B. R. Legate v. Pinchion. 

17. Debt againſt an Adminiſtrator who pleaded tuo Recognizances 
acknowledged by the Inteftate, which were not ſatisfied, and that be had 
not Goods Ec. Præterquam Bona & Catalla, which did [not ) amount to 
the Debts due, on the ſaid Recogmizances ; It leemed co all the Juſtices 
that the Plea was not good, but that the Defendant ought to have 
oo, that he had not Goods præterquam Bona to ſatisfy the ſaid 

ecognizances, or no Goods beyond iuch Value, Which do not 

| |  aMoune 


— — 
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amount to the ſaid Sums due on the ſame. 2 Brownl. 153. Paſch. 
10 Jac. C. B. Charnock v. Corey. b 
18. Hire Facias was ſued by H. againſt W. Executor to his Father 
for Execution of a Fudgment obtained againſt the Teſtator; the Defendan: 
pleaded Plene Adminiſtravit at the Time of the bringing of the Ad ion; and 
thereupon they were at Iſſue; Per Cur, it is no good Plea, but the 
Executor ſhould have pleaged, there was nothing in his Hands at ib. 
Time of the Teflator's Death, becauſe the Judgment bound him to f. 
tisfy that Debt before others; bur by joyning of Iſſue the Advantage 
of that Exception to the Plea is waved. Mo. 858. pl. 1178. Hill 
11 Jac. C. B. Harecourt v. Wrenham. 555 3 
19. Debt againft an Executor upon an Obligation of 40 l. The Defend. 
ant pleaded hee Fudgments in Debt in the Court of Rochefter, and 
Judgment i» B. R prout patet per Recorda preditta, and that he had 
not Aſſets to fatisty thoſe Judgments, whereupon it was demurred, 
1it. Becauſe he doth not ſay, prout patet per ſeperalia recorda, and oy. 
clude every of them ſeverally Prout patet per Record” in the ſaid Court & 
2dly, It is not ſhewn what Sums he had in his Hands to ſatisfy, fo as the 
Court might know and adjudge thereupon, 3dly, Becaule it is 20 
averred that they were Vera & Fuſta debita, whereupon the Judgments 
were given, and Doderidge held it was ill for all thoſe Cauſes ; Bur 
Haughton held it to be ill for the ſecond Cauſe, and the Ch. J. fot 
the firſt Cauſe, and not for the other; Chamberlain J. was abſent, 
wheretore they all agreed, That for the one Cauſe or other the Plea 
was ill, and therefore it was adjudged for the Plaintiff. Cro. J. 623, 
626. pl. 19. Mich. 19 Jac. B. R. Samms v. Mercer. Tu 
S. C. cited 20. If Recovery be had againſt Executor without good Cauſe, and by Covin 
* 3 to defraud Creditors, the Creditor may ſay generally, That it was had 
| 7 28. Trin. by Fraud without good Cauſe to defraud Creditors; But if it was with- 
13 W. z. out good Cauſe but no Covin, but by faint pleading or Negligence the 
Executor ſuffers the Judgment, the Creditor may ſay that this was 
without Cauſe, and by faint pleading. But if Recovery was not had 
upon good Cauſe but by Covin, the Creditor cannot avoid the Recovery 
by ſaying that it was by Covin to detraud him, becauſe the Party had 
good Cauſe, and where the Recovery is upon legal Cauſe it cannot 
be ſaid Covinous though it was upon Conſent, and with Intent to pre- 
vent the Ocher of his Debt. Jo. 91. pl. 5. Hill. 1 Car. B. R. Veak 
v. Gatesdon. 3 . 1 TT 
21. In Action againſt the Executor on a Bond made by the Teſtator; 
The Defendant pleaded Fudg ment againſt her, Ultra quod non habet &c. 
not ſbewing what was the Ground of the Wa fs as Bonds or ſingle Con- 
tracts; tor which Cauſe, as Pro vero debito, the Plaintiff demurred, 
and judgment per Cur. for the Plaintiff Niſi. Keb. 284. pl. 90. 
ee , , un EE 
Sid. 210. pl. 22. Debt againſt an Executor who pleaded a fudgment ultra guod be 
6. Davage Had not Aſſets ; The Plaintiff demurr'd ſpecially, becauſe he did nt 


8 N ſhew the Value of the Goods which he had. The Court held it to be on- 
Debt on a ly Form; but being ſpecially demurr'd on it is ill. Lev. 132. Tiin. 
Bond, and 16 Car, 2. B. R. Davies v. Davies. %%% „ 
the Defend- 2 . 12 5 - N : Eh e 1 - 
ant pleaded that J. S. had recovered 191. for Rent againſt him, ultra quod he had no Aſſets; upon 
Demurrer the Plea was held ill; For the Defendant ought to have pleaded that J. S. had recovered 
191. againſt him for Rent, and that he had not Aſſets but to ſo much, and ſhew'd the Sum in certain 
to Girly the {aid 19 l. ultra quod he had not Aﬀers, —— Keb. 734 pl. 14. S. C. held accordingly. 
Though by the right Rules of pleading the Detendant ſhould ſet down in certain to what 
Value the Goods were, yet that is but Form; For if he had ſaid that he had Goods to the Value of 
| 1008, and the Plaintift had prov'd that he had 100 l. yet he had gain'd Nothing. Hob. 135. pl. 175. 
Paſch, 12 Jac. Per Hobart and Winch in the Caſe of Moon v. Andre ws. | | 


23, If 


»—- r ST ST we 


in Evidence, and by the ſame Reaſon he may ſuffer Judgment to paſs 
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23. It an Executor is ſued on four ſeveral Bonds of 20 l. each, and they S. P. per 
re all tried at once, and he has only 20 l. Aſſets, yet he ſhall be charge- Holt Ch. J. 
. * N Ou, 
able to them all; Bur he ſhould have confeſſed a Judgment to one of 1 _— 
them, and have pleaded that to the other. 2 Show. 202. pl. 207. of Parker 5 
paſch. 34 Car. 2. B. R. Anon. 8 Atficld. 
24. Debt againſt an Executrix, who pleaded that 7. F. hal obtained a 
Joint Judgment againſt ber Teſtator, and E. H who is ſtill living, and 
that ſhe had not Aſſets ultra the ſaid Fudgment to ſatisſy. The Plain- 
tif demurred and adjudged for the Detendant, becauſe the Lien ſur. 
vives, and ſo the Executrix is not liable. Raym. 153 Paſch. 18 Car. 2. 
B. R. Harvey v. Harvey. | 
26. Caſe againſt an Adminiſtrator upon a Promiſe of the Inteſtate. Lev. 200. 
The Defendant pleaded in Bar teu Tudgments had againſt him, one in d. C and 
Debt upon ſimple Contract, and the other upon an Iuſimul computaſſe prout 3 
per ſeparalia recorda inde plenius liguet Ec. beyond which he had not Aſſets. tor the De- 
The Plea was adjudged good without averring that the Fudgments were fendant, — 
pro veris & juſtis debitis; for it they were not ſo obtained the Plaintiff 2 Keb. 217. 
ought ro ſhew it in his Replication, and cites 3 Cro. 45m. Further's L geh C. 
Caſe, And as to the prout patet per ſeparalia recorda, without con- accordingly. 
cluding to each Prout patet per recordum, it is well enough, for it 


E 


ſhall be taken diſtributively; And as to the Matter of the Plea in Bar, it 


was adjudged that Fuagments in Debt upon ſimple Contract are pleadable 
to this Action, for the Debt is not loſt by the Death of the Teſtator, 
but his Executor is ſtill liable, becauſe an Action on the Caſe lies a- 
gainſt him for thoſe Things for which theſe Debts upon ſimple Con- 
tracts are brought, and upon which the Plaintiff recovered againſt him, 
and he need not to uſe Dilatories, but may let Judgment pals againſt 
him by Non ſum Informatus, as in this Caſe; and though Debt upon 
imple Contract cannot be maintained againſt an Executor it he had 
demurred to the Declaration, yet it he pleads to it it is good, and the 
judgment ſhall not be reverſed for that Reaſon, and thoſe Caſes in 
1 And. 182. and 3 Cro. 121. which are to the contrary, are not Law ;_ 
and if this Plea is not good, then thoſe Payments are a Devaſtavit, 
which it is not, becauſe in Action on the Caſe on a Contract, and Ple- 
ne Adminiſtravit pleaded, he may give Payment on another Contract 


againſt himſelf. Sid. 332. pl. 17. Paſch. 19 Car. 2. B. X. Palmer v. 
Lawſon. * 1» i FER 3 
27. Debt againft ſeveral as Executors; They plead a Fudgment againſt Sid. 404. pl. 
one of them as Adminiſtrator. Plaintiff demurred, 1ſt. becaule the Action rank 
and Judgment is as Adminiſtrator, which he might have avoided dy 1 
pleading in Abatement that he was Executor. adly, Becauſe it was judged a 
only againſt one, whereas it lay not but againſt all; But reſolved that good Plca. 
the Judgment was pleadable in Bar, and as to the firit Point cited 3 

Cro. 646. Wheatley v. Lane, adjudged in Point in E. R. and as to 

the ſecond Point cited 3 Cro. 437. and though the Action was not 

well brought, the Defendant was not bound to plead in Avatement and 

put himſelt to greater Charge, ſince there was a true Debt and a Re- 

covery had upon the Right of it. Lev. 261. Hill. 20 & 21 Car. 2. 

B. R. Parker v. Amys. 6311... TL jg, 
28. Action was brought againſt an Executor, who pleaded ſeveral vent 56. 
judgments, but as to the laſt ſudgmenr pleaded by him, he dd not ex- Jordan WE: 
preſs where it was entred, nor when obtaincd ; and this being aſſigned tor Forert, 8. C. 
Error, Twiſden J. held it not good, becauſe by this Plea he is tied up aud Judg- 


to plead nothing but Nul tiel Record; But it the Judgment had been 4 nelly 


pleaded as it ought to have been RR perhaps have pleaded Ob- ſuch Plead- 


tear” 
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ing ſhould tent? per! Fraudem and Judgment accordingly. Mod. 50. pl. 106. Hill, 


be allowed, 21 & 22 Car. 2. B. R. Jordan v. Fawcett. 


it would be 


very difficult to find the Record, and then he could not plead that it was kept on Foot by Fraud 9 


the like. Sid. 449. pl. 12. Jorden v. Foſſet, S. C. and the Bar was held ill, and Judgment tor the 
Plaintiff, | | | | | 


29. Debt againſt an Adminiſtrator, who pleaded a Recognizance my 
ſatisfied, and alſo a Fudgment in Debt for 50001. on a Note payable with 
Intereſt upon Demand, and that the Money being not paid till ſuch a Dan, 
the Iniereft amounted to 1700 l. and ſo the Fudgment was againſt him fir 
6700 J. and that he had not Aſſets ultra 40 l. chargeable to this Recqni. 
zance and Fudgment ; And upon Demurrer the Plaintiff had Judgment 
per tor. Cur. For his pleading a Fudgment for Intereſt is ill, becauſe it is 
a Devaſtavit in him to ſuffer it to run in Arrear, and Detect of Aſſets 

to pay it before the incurring of it by the Adminiſtrator ſhall not be 


intended, not being expreſsly pleaded. 2 Lev. 39. Hill. 23 & 24 Car. 


2. B. R. Seaman v. Dee. | | | 
Tbid. faid 30. Afſumpſit againſt Adminiſtratrix of her Husband for 201. 105. 
per Cur - She pleaded, that he was bound in a Statute to one C. for 2000 l. pro we. 
wy this vc rots juſto debito minime ſoluto. The Plaintiff replied, that C. ſued out an 
Nlolred Extent and Liberate upon the Statute, and had Lands delivered to and 
lately in accepted by him, and the Return of the Writ Prout patet per Recordun, 
2 ” On general Demurrer the Plaintiff had Judgment; For per Cur, C. 
Joh * v. by accepting the Lands upon the Liberate, was concluded to have any other 
20mg, by Execution againſt the Goods of the Inteflate, and fo the Adminiſtratrix 
Keaion of not chargeable upon the Statute ; and Judgment tor the Plainritt, 3 
the re- Lev. 269. Paſch. 2 W. & M. in C. B. Barker v. Dye. 


1umprion, | . 
that by the Acceptance of the Lands the Statute is ſatisfied. 


31. Debt upon an Obligation againſt an Executor, who pleads à Re. 

covery in Debt and Fudgment, and that he had not Aſſets ultra &c. Af. 

ter a Verdit} it was moved that this was no good Plea, becauſe for al 

that appears this Recovery mig ht be upon a Delt for a ſimple Contralt, tor 

aPlea thall always be preſumed ftrongeſt againſt him that pleads it, and 

cites Plow. 46. 1 Inſt. 102 3 H. 9. 2. and then, though a Verdict be tot 

the Detendant, yet he ought not to have Judgment, and cited Ny 

cholls's Cale, 5 Rep. Moor 867. Hob. 112. But the Court ſcemed i” 

 mnchne that it was well enough after a Verdict, though perhaps upon De- 

murrer it might have been bad, according to 8 Rep. 133. Turnet's 

Caſe, tor that Caſe was nor alter a Verdict, but upon a Demurter; 

though it was alledged by Sood fellow to be after a Verdict. Curia 

adviſare vult. Freem. Rep. 215, 216. pl. 223. Mich. 1696. Read v. 
I), © „ TY CE 1 ws on FL 

Freem Rep. 32. Debt upon Bond of 401. againſt an Adminiſtratrix, who pleaded 


$4558 that the Inteſtate was indebted to W. R. in 250 l. on a Statute Merchant 


Hoare, $ C. et in Force &c. and that ſhe had not above 40 5s. Aſſ its beſides what will 


Atkins J. /t that Stature. The Plaintiff replied, that the Statute was burn 


ſaid, it will with Fire; And upon a Demurrer to this Replication, and by the Opi- 


be a hard 


Caſe for nion of three Juitices, the Plaintiff had Judgment, becauſe by the De- 


the Plain- Murrer the Defendant had confeſſed that the Statute was burnt, and it 
tiff, for if the 10, then it could never riſe up againſt him. But Vaughan Ch. J. dit 


Truth be fered in Opinion, and ſaid that it is a Rule in Law, that Matter 0! 
that the Record ſhall not be avoided by Matter en Pais, which Rule is mant- 


Statute is 


burnt, that teſtly thwar ted by this Reſolution, that it was a Matter of Record to 
E. it ſhall both Parties, and the Plaintiff could not avoid it by ſuch a Plea, any 
in Being more than the Defendant could by any other Matter of Pact; and fail 


fo bar him if 


—— —— 
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it was 4 proper Caſe for Equity. Mod. 186. pl. 18. J'rin. 26 Car. 2. of his Debt 
C, B. Buckley v. Howard. pon the 
igat ion, 


and yet he 1s intirely incapable of having any Benefir by ir, ſo that he ſhould loſe both his Statue 
and the Obligation too. Bur Wiughan Ch, |. ſaid, that the Inconvenience will be as great on the other 
Side ; for if the Plaintiff ſhould recover upon this Obligation, perhaps he may be ſued afterwards 
upon the Statute, which for all that he knows may be in being. To which Atkins ſaid; that then 
he ſhould have traverſed it, and then ir might have been tried. Curia adviſare vult. 


33. Aſumpſit againſt an Executor, who pleated a Bond of 40 J. enter- 
ed into by his Teſtator adhuc inſolut* and no Aſſets ultra 5 / quæ noa 
ſufficiurt ad ſatisfaciendꝰ debitum predict & ad illud onerat' & obli- 
gar, The Plaintiff replied, that the Bond was conditioned ty pay 20 J. 
at a Day yet to come, and upon a Demurter judgment tor the Deſen— 
dant, becauſe the Plaintiff did not allege in his Replication that the De- 
fendant had Aſſets ultra to pay the 20 1. tor it he has not, he is not bound 
to pay the Plaintiff the Debt upon Contract betore the Debt upon Bond 
due at a Day yet to come. 3 Lev. 57. Trin. 34 Car. 2. C. B Lemun 
y. Fooke. | „ | 

34. Executor pleaded that his Teſtator entered into a Bond to pay 
100 J. which was not yet paid, bezond which he has not Aſſets, and held 
good upon a ſpecial Demurrer without ſaying Pro vero & juſto debito. 

Carth. 8. Trin. 3 Jac. 2. B. R. Luke v. Raw. 

35. Debt upon Bond againſt an Executor, who pleaded ſeveral Fudg- S. C cited 
ments obtained againſt him upon Bonds made by the Teſtator, and that he per Cur. 
had not Aſſets ultra &c. The Plainrilt replied as to one Bond of Lutw 45% 
200 J. that the Condition was to pay only 100 J. and ſo to the reſt ſeveral! „ ogg 3 
and that the Defendant had Aſſets to pay the Plaintiff, and ultra, to 7A 9 
tisfy the ſaid leſſer Sums in the Conditions &c. viz. at ſuch a Place. 

The Delendant rejoins, that he had not Aſſets ultra to ſatisfy the Debts 
and Judgment in his Plea. The Plaintiff demurred ſpecially, becauſe 
this Rejoinder did not anſwer the Replication, but ambiguouſly ; tor 
he hould have rejoined, that he had nor Aſſets ultra to ſatisfy the leſ- 
ſer Sums, and not to make the penal Sums Parcel of the litue, tor if 
he had Aſſets ultra the leſſer Sums he ought to pay the Plaintiff; But 
reſolved per tot. Cur. that the Penalties are legal and due Debts till rhe 
Obligees are ſatisfied ; for though in Equity and Conſcience the leſſer 
Sums are only due, yet perhaps the Obligees will not accept them with- 
out Suit in Equity; And if they would or offer to accept them, and the 
Defendant would not pay them, the Plaintiff might help himſelf by pleading 


it ſpecially that they would, and offered to accept the leſler Sums, but 


that the Defendant would not pay them, but kept the Judgments on 
Foot by Fraud and Covin, and give the ſame in Evidence, but he can- 
not aid himſelf by ſuch a general Pleading as this is in the principal 
Caſe, and therefore Judgment was given for the Defendant. 3 Lev. 


368. Trin. 5 W. & M. in C. B. Thompſon v. Hunt. 


36. If an Executor pleads /ix Fudg ments againſt him, Ultra quæ he has 1 Salk 293. 
not Aſſets, and he confeſſes by Implicarion thar he has Aſſets ultra five, pl. 19.5 C. 


and it the Plaintiff in his Replication takes lifue upon the Riens ultra . f 


it is ill, and a Man cannot oblige another to an Iiſue of Fact which he and that the 


has conſeſſed before; and the better Way is only to an/wer to ſuch Fudg- Plaintitt may 
ments as he knows to be obtained per Fraudem, and if any of them are reply Seve- | 


found for the Plaintiff be ſball have Fudgment, becauſe it would appear , © 9 


each, and 


that the Detendant has Atlers, he having conteſſed Aſſets ultra five by that it is ar 
his pleading ſix Judgmeurts. Ld. Raym Rep. 263. Mich, 9 W. 3. his Election 
Aſhton v. Sherman. | | | 8 | to reply to 


or any one of the Tudgments ſer up by the Executor 
Plainrift. —- 12 Mod, 153. S. C held accordingly 


3 all or ſome, 
Carth. 229. S. C. adjudged againit cle 
Comb. 444. 449 S. C and ſays the ſu- 


reſt Way was for the [laiuwil to auſwer te every Larticular; For though the Replication to one be 
Se 5 | | | talſe, 


7 
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falſe, yet if it is good for any of the reſt the Plaintiff ſhall recover; For the Defendant ſhall not 
Advantage of his own Wrong; and that the Plaintift having concluded with a Quoad to everyR 
plication, is better than one Concluſion only to all. | x 


37. Debt againſt an Executrix, who pleaded ſeveral Actions of Dat 
brought againſt her, pro eo videlt” quod cum the Teftator Ec, per quoddey 
Scriptum ſuum Obligatorium became bound &c. and that Judgment wy 
obtained againſt her &c. and that ſhe had not Aſſets ultra &c. Ex. 
ception was taken, becauſe it was not expreſsly alleged that the Teftaty 
was bound in the ſaid Bond. But all the Court held the Plea good; 
And Holt and Powell ſaid, that none but the Party himſelt, his Heirs 
Executors or Adminiſtrators, can plead Non eſt Factum. And per 
Powell J. the Plaintiff cannot inſiſt upon any Thing but the Fraud. 
Lutw. 656, 652. Trin. 11 W. 3. Robinſon v. Corbett. LEES] 
38. If Executor pleads Judgment which is / pleaded, or on Iſſue 
found to be kept on Foot by Fraud, he has confeſſed Aſſets for it; Per 
Holt Ch. J. tz Mod. 527. Trin. 13 W. 3. 1 
39. If on Judgments pleaded Plaintiff prays udg ment when Aſe 
comes into his Hands, he thall not be chargeable til] thoſe are paid; Per 
R Holt Ch. J. 12 Mod. 528. Trin. 13 W. 3. B. R. in Caſe of Parke y, 
7 Atfield, cites Paſch. 23 Car. 2. Rot. 339. Walpole v. Prettiman, 
40. To a Heire Facias upon an interlocutory Fudg ment had againſt an 
Executor, the Detendant cannot plead a judgment in Bar, 1 Salk, 
33715. pl. 23. Paſch. 3 Ann. B. R. Smith v. Harmon. | 
6 Mod. 142. 41. S. as Executor ſued a Sci. Fa. againſt the Defendant, ſetting forth 
j | S. C and phat the Inteftate ſued the Defendant in ſuch an Action, and had Judgment 
| | per Holt r W 3 I | 
| Ch. J. the N dicit, and a Writ of Inquiry of Damages, which abated by bit 
| Statue, viz. Death before the Return of the Writ, and that Adminiſtration was granted 
[ | 8 & 9 W.3. to the Plaintiff, and had Sci. Fa. againſt the Defendant, to ſhew Cauſ: 
B $6. has why Plaintiff ſhould not have Fudgment, who pleaded that the Plaintif 
nov eſtab- | 5 $ 
| Jifhed the 00 /t not to recover, becauſe the Deſendant's Teſtator was indebted to A. in 
interlocuto- 100/, upon Bond, who obtained 88 againſt the ſaid Teſtator, and 
ry Judg- that he had not Aſſets ultra &c. The Plaintitt demurred and had Judg- 
_ nw. ment, becauſe the Statute never intended that the Executor ſhould 
| the Intent Make any other Defence than what his Teſtator might have done; 
ol it that and if a Scire Facias had been brought againſt his Teſtator, he could 
the Execu- have pleaded nothing but a Releaſe, or other Matter in Bar ariſing 
yoo 2 Puis darrein Continuance. He is, by the Words of the Statute, to i 
tn the ve. ſhew Cauſe why Damages ſhall not be aſſeſſed and recovered, and it 
ry Party he appears at the Return of the Sci. Fa. and does not ſhew any Mat- 
might have ter ſufficient to arreſt the final Judgment, then a Writ of Enquiry 
i, and its ſhall be awarded. 1 Salk. 315. pl. 23. Patch. 3 Ann. B. R. Smith v. 
canis. -. ps | T3 88 TOE | | 5 C | 
was to put armon. | „ 
the Executor 5 5 | | | 
in the ſame Condition with the Teſtator, and now he pleads in Bar of the original Action, which 
lies not in his Mouth to do; and Powell agreeing put this Caſe in Account, viz. Judgment is, Quod 
Defendens computet, a Scire Facias lay for the Executor before this Statute, yet the Party could 
lead nothing againſt the firſt Judgment ; and per Holt Ch. J. the Sci. Fa. is not ſo good as it ſhould 
| | de; For it ſhould be Sci. Fa. ad audiend* Judicium, that is, $iving them Day to come and hear the 
| : Judgment ot the Court; and Judgment was given for the Plaintiff; and Holt Ch. J. ſaid that the 
J | Executor could not plead a Releaſe here though to himſelf, and therefore the not pleading it would 
not be a Devaſtavit. OE oe e | My 
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4342. The Plaintiff obtained an interlocutory Fudgment againſt the Ld. 
Mohun in an Action upon the Caſe. The Ld, Mohun died, and the 
Plaintiſf took out a Scire- Facias upon the 8 & 9 V. 3. cap. 10. againſt tht 
Defendant his Executrix, and had an interlocutory Fudgment againſt her 
| ty Default, and executed a Writ of Inquiry, and had final Fudgment againſt 
ber De Bonis Teftatoris, and took the Teſtator's Goods in ESSE 
| | . 
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The Court was moved to ſet aſide the Execution, and to order Reſtiturton 
the Goods for want of a Scire Facias quare Executio non after final Fudg- 
nent, and the Caſe of Smith and Harman now reported in Salk. 315. 
F and Mod. Caſes 442. was cited, that upon a Scire Facias upon an in- 
» terlocutory Judgment, an Executor cannot plead either a general or a 
* ſpecial Adminiſtravit, and that therefore unleſs a Sci. Fa is to go our 
: upon a final Judgment in ſuch Caſe, an Executor will be in a worſe 
. 


Condition than it final Judgment had been againſt the Teſtator. The 
Court, upon hearing Counſel on both Sides denied the Motion, becauſe 
by the ſaid Statute the Executrix ſtands in the Place of the Teſtator, 
ot and can ſay mga, Av what he might have ſaid it he had lived. Oug- 
re it it be not a better Reaſon becauſe Executrix had, upon the Sci- 
re Facias being taken out, an Opportunity to plead all ſuch Matters 
, as the Law allowed in ſuch Caſe. N. B. The Judgment in the ſaid 
N Caſe of Smith v. Marman ſeems to be Law, becauſe the Executor 
there was the original Defendant, and had an Opportunity to plead the 
l Bond in Bar of the Action, but inſtead thereof he let Judgment go by Ni- 
8 hil dicit, or after the interlocutory Judgment he might have pleaded 
that to the Action upon the Bond; but where an Executor or Admini- 
ftraror is not Party to the original Action, but brought in by ſuch 
Scire Facias, he ought (as it ſeems) to be admitted to plead a ſpecial 
y Adminiſtravit, as it is adjudged Salk. 296. he may do where final 
judgment is had againſt the Teſtator, not withſtanding the reported 
Realons of che Reſolution of the ſaid Caſe of Smith and Harman, tor 
the Suit being continued by the ſaid Statute in the fame State it was 
in at the Death of the Teſtator, ſeems not to deprive the Executor of 
any Plea but ſuch as the Teſtator might have had betore his Death. 
MS. Rep. Paſch. 12 Ann. C. B. Snape v. Lady Mohun. el 
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(L. a) Who of them may retain. 


1, A Lawful Executor may retain the Goods of the Teſta. Dake: 

th tor in Satisfaction of a Debt due to him by the Teſta: 8. Longtone 

we. y | LE v. Dyer, 
S8. P. — And 


it de has no other Goods be may plead Plene Adminiſtravit if Debt be brought againſt him; Per 


Hobart Ch. J. Winch 19. Anon. 


2. So it ſeems that an Adminiſtrator may Retain to ſattsfy him- * Hob. 124. 


(elf, becauſe he comes in by an Act of Law, ſcilicet, by the Letters 2 a6 & 
of tye Devinary authorized by the Statute of 3: E. z. Adjudged pet 
Mich. 14 Ja. B. Sr. Wm. Warner v. Wainford. D. 8. JA, admitted Per N«tainer 


Cur. Burnett v. Dixe. Mil. 11 Ja, B. per Cur. f Bond v. Green. by the Ad- 


Sth | 'miniſtrator 
. 17 was by the better Opinion of the Court thought ſufficient. 
E 310. S. C. held per totam Curiam, but that Executor de ſon Tort cannot 


1 Godb. 217. 
Brownl. 75. d. 


3. It d. be indebted to B. and to C. by ſeveral Bonds and Dies, 2 Brownl. 
and D. takes Adminiſtration, and after B. makes D. his Executor and 8 


dies, D. may retain Goods which he has as Adminiſtrator to A. C. as it 


latisfy the Debt due to him as Executor to B. per Cur, H. 8 Ja. ſeems, but 


ſome what 


B. burnet 9. Die. — — 4 | 


ſtated. 


4. An Executor de ſon Tort cannot. retain to ſatisfy himſelf, be: Oo — 
cauſe he comes to it by his own Ac and Tort, ann nor by any £35.22 — 40 
3 „ ; 


: A . 
wy pat . 4% Mp {4 « 
* : — , 7 . 
—_— r 7 $4 7 
e 8 - 3 
- o OE % > * « 4 „ * 1 -_=_ 


** 
n 


8 x 1 2 „ ” 
2 D Sa > wg wr 
— — n "9 Wo tac, v2 — 
* : bg 2 — 9 2 
= r 2 7 5 — > 


.- . £5 &* — 
0 1 Py — . 2 
— Sas ib —— — 
= he 42 Dh gs 

LT. 1 * 2 


* _ — 1 


, _ r „ WQ # VS 
ABS. ee Cann ho iid Debate orator 
Spe _— I — & _ : 8 


„ 
5 2 2 12 
Dy 832 
7 5 — 
5 n 


Ns ly 


- I» — > * — 


— 


jt retain, great Inconvenience 
8 and Contuũons would enſue, Reſolved, 5 Rep. 30. b. Con 
Nies * Caſe. | 


J. 696. 8. : | oF 
E. 2 'd by all the ſudges of England at Serjeant's Inn. S. F. by Frowike, Keily 59.4, 
Hill. 20 H. 7. Brownl, 103. Mich, 6 Jac. Alexander v. Lumb, S. P. accordingly.— Veh 


157 S. C-— Bur Cro. E. 631. held obiter, that where one is made Executor by a former Teſh. 
ment, and afrerwards another T'eſtament is made, and therein another made Executor, and the lag 
Teſtament not being known rhe firſt is proved, and the Executor pays Debts to himſelf, and then the 
ſecond Teſtament is diſcovered and proved, yet peradventure the Payment of the firſt Executor: 
Debts ſhall be allow'd him againſt all Strangers at the leaſt ; for he had Colour to do it as Executor by 
the firſt Teſtament, and he is to be allow'd for all Judicial Acts done by him &c. | 


5. It ſeems that the Ordinary might before the Statute of 31 k. 
3. retain to latisty a Oebt due to himleif, becauſe he had the 
 Powerof Adminiſtration caft upon him by the Law. 

RALLY 6 But it ſeems that after the ſaid Scarure of 31 E. 3. that he 
Fol 923. Cannot retain, * becaule now he ought de Jure to grant adm 
SV uftration, therefore they not Granting, but the Adminiſtration 
: by himieſfis in a Panner injurious, and theretore he cannot re: 
tain and lo cake Advantage ot his own Wrong. | 
Hob 250 7. Ik Adminiſtratrix durante minore ætate Of an Executor makes 
pl 729,8. divers Bonds to the Creditors of the Teſtator, and after rakes Baron, 
'8 8 the Baron may retain ſo much of the Goods of the Teſtator ag 
S. C. cited amatints to the Value of the Oebts ſecured by the Dbligations 
by Bay- of the Feme as his own Goods, Hob, 327. per Cur, Briers «, 


mond J. Goddard. 
Raym. 484. 


Hob 250. 8. Quære if the Feme dies whether the Baronmay detain aſter, for then 


#579, the Baron is na longer chargeable by the Obligations. Oob. Rep, 
the (me Pl. 327 it ſeems if Baron in Lite ot his Wite declares that he retains kn 
Quære. {UCch particular Goops in lieu of the Obligations, though the Wife Wl 
älter dies, pet by the Declaration the Property was abſolutely al- no 
ng in the Baron, and then the Death of the Wilke after will not Di 
do veſt it. 5 F = 
9. Jfrwo Executors ate, und one pays the Debts of the Teſtator 
with his own Money, he may retain ſo much of the Goods of 
S P by 10. So If the Teſtator was indebted to one Executor, he may 
Kee |, retain to ſatisfy himſelf againſt his Companion, 37 P. 6. 30. 
he, CONtra 20 0. J. 5: e 
„ BÞ.--o 175 5 
a. Trin. 20 H. 4. that he may retain. 


S. FP. y 11. An Executor map retain a Debt due to Himſelf by the 

= 7 Gb. J. Teſtator upon a Contract, for though no Action of Debr lies againſt 
Pick. —_ an Executor upon a Contract, yer this is a Outy, and if he pleads 
Car. in 3. R. to it and does not take Advantage of tt, it ſhall bind him. Ind 
in Cafe of allo an Action upon the Cale lies upon ſuch Contract againſt an 

Edgecomb Executor. Mich. 1649. adjudged per Cur. upon Oemurrer. 

5  Seddal v. Bowerbanck. Intratur T. 1649. Rot. 948. 
Sty. 33%, 12. Ik an Action be brought upon a Contract againſt ]. S. as Ex- 
2 8 ecutor to B. (where he is Executor de ſon Tort) and pending the 


Wag Suit Upon Continuances Adminiſtration of the Goods of B. is 


2 Vent. granted to ] 8. he map retain in this Cale Goods to ſatisfy an 
18% — Obligation in which B. was bound to him; becauſe Debts upon 
2. o  Speclalty ought to be firſt ſatisfied, and now he is made lawfully | 
ce; 8. © Adminiſtrator and cannot tte himſelf. Tr. 1652. adjudged up 
oon Demurrer, Vliamſon v. Norwich, Intratur Pil. 1651. Bot. 


- 8 


1667. 


| 13. If Debree of Teſtator be Debtor to the Executor in a like Sum, and 


| Godb. 149. pl. 194. Mich. 5 Jac. B. R. Anon. 


| ſhe could not. Raym. 483, 484. Hill. 34 & 35 Car. 2. B. R. 403. Rock- 


| laves B. and F. S. Executors; B. intermeddles with the Goods and dies 


— — 2 ——ͤ—ũ— ꝙ ——Nj oe ben 
— — 2 — 


Executors. 


— 


the Executor in Satisfaction of Teſtator's Debt releaſes his Debt, the 
Property ſhall be altered preſently of the whole Goods in the Hands 
of the Executor; So where a Debtor makes the Creditor Executor; Per 
Anderſon Ch. J. Le. 112. pl. 153. Paſch. 30 Eliz. C. B. in Cate 
of Stamp v. Hutchins. | | 

14. Two are jointly bound in a Boyd, one as Principal, and the other 
as Surety. The Principal died, and the Surety adminiſtred. The Bond 
being torfeited the Surety agreed with the Creditor and diſcharged the 
Debt. Another Creator brought Debt. Adjudged he cannot retain ; for 


by joining in the Bond with the Principal it became his own Debt. „ 


15. The Husband on Marriage gives Bond to Truſtees to pay 3000 1. Skinn. 274. 
t the Wife (not to the Truſtees) if ſhe ſurvives him. The Husband Boskellet v. 


| dies leaving a Daughter and the Wife living. The Wife adminiſters Sodelphin, 


S. C. ad- 
durante minore ætate of the Daughter. Per Raymond J. ſhe may N 
e 


retain, but if the Payment was to have been made to the Truſtees 2 Show. 


elley v. 
Godolphin, 
pl. . S. - 


Roskelly v. Godolphin, 
C. adjornatur, but all the Court except Holloway J. inclined for the Retainer. 


16. Action was brought againſt A. as Executor of an Executor of an 
Executor, againſt whom the Plaintiff had recovered a Judgment in 
Debt, the Executor had wafted, and was indebted upon Simple Con- 
tract to the Defendant whom he made his Executor. Per Cur. the De- 
tendant may retain for his Debt grounded on the Devaſtavit; For ic 
hall not be adjudged a Debt ſuperior to a ſimple Contract. 2 Vent. 
40. Mich, 2 Jac. 2. C. B. Bathurſt's Caſe, e dah 

17. An Executor of an Executor may retain, but then he muſt be 
Kxecuror of the firſt Teſtator, which an Executor of one of the Executors 
of Teftator, the other Executor being ſtill living, is not, and therefore can- 
" ais. Per Ld. Wright. Ch. Prec. 18 o. Mich. 1100, Hopton v. 

ryden. 1 8 | 

18. A. dies indebted by one Bond to B. and by another Bond to C. and 


before Probate, and before any Election made to retain ; Quære, Whether, 
a8 B. might have retained the Goods in his Hands, his Executors have 
14 the ſame Power. 3 Wms's Rep. 183. Paſch. 1133. Crotr v. 


— 
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((M. a) Executor. Adminiſtrator. fo 
Ila what Caſes they may retain. ; i» goth 


. JJ. Teftator gives a Cup of Gold in Pledge for 20 J. and 8 . per 
Executor of his proper $00ds redeems che Pledge, he map ch.. 
[tain the Pledge as his proper Soods. 20 . J. 2. b. 4. 5. Conira per | 

a 9 | Kinrſmill, 

Vavifor and Fiſher Juſtices. For the Executor has done that which the Law would not charge | 
bim with, as to pay a Simple Contract &c. and therefore this re mains as Aſſets. Br. Adminiſtrator, 
Pl. 51. cites 20 H. 7 2. Br. Aſſets enter mains, pl. 12. cites S. C. Br. Executor, pl. 179. 
cites S. C. And ſays that in the ſame Year, Fol. 4. by the Opinion of all the Juſtices except Kingſ- 
mil] the Property is changed to the Executor, and the Pledge ſhall not remain in rheir Hands as 
Aſſets. —D. 2. b. pl. 6. Paſch. Mich. 6 H. 8. 8 P. — In Debt againſt the Executors of R. 
i the Iſſue, upon fully adminiftred, pleaded &c. the Plaintiff gave Evidence, That they had Goods, 
Plate &c. in their Hands; The Defendant pleaded, That they redeemed Part of them with their 
on Money,-which Goods were pledged by the Teftator to the full Value; and for the Reiter | 

| | | | that 
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264 Executors. 
that they had paid for the Debt of the Teſtator ſo much to the full Value, or more. And upon 
Demurrer it was adjudged good Evidence for the Executors to maintain the Iſſue; for a Man fhaj 
have Recompence for that which he hath lawfully paid; as a Diſſeiſor paying Rent it ſhall be r. 
couped in Damages. And it is not like the Caſe, where the Teſtator deviſes that his Executors ſhall 


ſell his Land, for in that Caſe they may not retain it, becauſe ir is the Will ot the Teſtator that 
they ſhall ſell, Dy. 2. 7 Mich. 6 H. 8. 1 | 
It A. being poſſeſſed of a Leaſe for 60 Years of 100 l. Land, mortgages this for 500 l. or he i; 
that the Mortgage or Pledge of a Jewel or Piece of Plate for halt the Value, and before the D. 
limited for Payment and Redemption, A. having made B. his Executor dieth ; and B. maketh Pay. 
ment at the 28 Now, this Leaſe, Plate, or Jewel is in B. as Executor to A. and is ſubject to the 
Payment of Debts and Lecacies; Hut it the Payment be after the Day the Property or Intereſt is in 
the Executor to his own Uſe, this is rather a Re-emption than a Redemtion, and if the Exc. 
cutor make the Redemtion by Payment at the Day with the Teſtator's own Money or Goods, the 
Thing redec med is in him as Executor, and the Money by him paid for Redemption is well adni. 
niſtred, the Goods redeemed being of better Value; And there is no Difference whether the whole 
Value of tue Goods be deemed Afters, and the Money paid for Redemption ſtand drowned therein 
or that the Sum be ſtill adjudged in the Hands of the Executor as Aſlets, and only the Surpluſage of 
the Thing redeem'd over and above the Sum paid for Redemption. Went. Off. Ex. 77. to the Mig 
dle of 81. N | | = 7 | ; | | 


IN ne 2. Ik the Executors pay Debts of the Teſtator out of their own 
Mo. z: proper Goods, they may retain ſo much in Value of the Goods of 


Shelly v. the Teſtator as their proper Goods, 20 . J. 2. b. 5. 
Sackwill.— | | 5 


And. 24- S C. — But unleſs Executor has in his Hands Money of the Teſtator's (it being eaſy to make 
of that a proportionable Change) or unleſs the Sum paid by him for the Teſtator, or owing to him by 
the Teſtator, amount to the full Value of all the Teftaror's Goods in his Hands, or exceed the ſame, 
no Alteration can be till ſome Election or Declaration made by the Executor, which of the Goods not 
excceding the Value, he will have to be his own. Went. Off, Ex. $9 — Bur if the Election or De- 
claration exceed the Debt it may perhaps be void. Ibid. go.— If Executor pays 20s. of his own Money 
tor the Teſtator, and retains a Horſe of the ſame Value, this is a good Adminiſtration, and changes 
the Property if it be by Licence of the Ordinary. Br. Adminiſtrator, pl. 39. cites 21 E. 4. 21. Pe 
Choke. But fays Quere; for the Reporter doubted Br. Executors. pl. 116. cites S. C. ac- 
cordingly, that he may well do it by the Licence of the Ordinary, which ſtands with Conſcience 
and the Law, and by this may plead Plene Adminiſtravit. But the Reporter doubted, and thought 
that it does not change the Property; For a Man cannot give to himſelt; and the Ordinary has 10 
Property im it. But the Executor cannot retain ut ſuprn without Licence of the Ordinary, Ibid. 
If Executors retain Goods to the Value of 10 J. and pay 10 l. de Propriis, this ſhall not change 


the firſt Goods of the Teſtator. Br. Property, pl. 50. cites 21 E. 4. 21,.——But ſhall remain in his 
Hands as Aſſets, and ſhall charge him. Br. Executor, pl. 6. cites S. C. | | | 


3. Ik a Man be indebted to the Teſtator and the Executors have 
not any Goods in their Hands by which they bring Debt againſt che 
| Debtor and recover, where the Coſts amount to the Value of the Debt 

83 in this Cale they ſhall retain as their own Goods. 2» 
4. Reſolved, That if an Executor with his own proper Monies pay 4 
Debt aue by the Teſtator, he may retain ſo much of the Value of the 
Teſtator in his Hands, Mo. 2. pl. 3. Hill 10 H. 8. J. Cleydon \. 
Spenſer. ©. oO Do „„ 


5. Executor cannot retain Goods for Part of the Debt and have Afim 


againſt the Heir for the Ręſidue, for he cannot apportion his Debt, but 


muſt rerain Goods for the Whole, or have the Whole againſt the Heir. 
Arg. Pl. C. 185. b. Trin. 5 Mar. 1. in Caſe of Wood ward v. Darcy. 
6. If the Executor be taten in Execution for the Debt of the Teſtator, 
he may retain ſo much of the Goods of Teſtator, and it ſhall be ac- 
counted Aſſets in his Hands; Per Periam J. Le. 112. pl. 153. Paſch. 
30 Eliz. C. B. in Caſe of Stamp v. Hutchins 
pl. 3. 7. Executor zakes in a Bond and gives another in his own Name ſot 
a. Ms, the ſame Sum; He may retain' Mo, 260. pl. 409. Paſch. 3o Elis. 
omg Stamp v. Hutchins, „ . 


D. 2. pl. z. 


pl. 10. | 1 5 | | | 35 | 
8 C. held 8 P. But if he compounds for leſs, the Surpluſage ſhall be Aſſets. Golds). 


79. p. 15. Hill. 30 Eliz. Anon. But per Anderſon it is otherwile of a Promiſe. For the Bon" 
Debt is not thereby diſcharged. Ibid. 8 | 25 | 


8. FExecuto!s 


Executors. | 2 265 


. Executors appointed to ſell Land cannot retain this Land and pay For their 
much as it is worth, and aſmuch as Teſtator appointed upon the Sale, Authority 
xr it is both againſt the Words of the Will, and the Intention of Oy to 


e Teſtator. Jenk. 189. pl. 88. Lud. Bud 


| in the Caſe . 
of Goods the Executors have an Intereſt, Per Frowike. Kelw, 58. b. IN 


9. A. is a Principal, and B. is Surety in a Bond. A. dies, B. rakes 
' W:ininiſtration, the Bond is forfeited; B. gives the Creditors a Bond 
4 in diſcharge ot the Debr. He cannot plead Plene Adminiſtravit, and 
4 by ſhewing this Matter be relieved, becauſe by joining with the Princi- 
a jul the Debt became his own Debt. 4 Le. 236. pl. 373. Mich. 5 Jac. 
C. B. | 
10. Two Men were bound jointly in a Bond, one as Principal and the 
le other as Surety ;, the Principal died Inteſtate, the Surety took Adminiſtra- 
101 of his Goods; and the Principal having forfeited the Bond, the 
* orety made Agreement with the Creditor, and took upon him to diſ- 
charge the Debt; In Debt brought by another Creditor, the Queſtion 
was upon fully adminiſtred e by the Adminiſtrator, if by 
ſewing of the Bond, and that he had contented it with his own pro- 
per Money, whether he might retain ſo much of the Inteſtate's Eſtate ; 
And it was adjudged that he might not; For Flemming Ch. J. ſaid, 
That n in the Bond wich the Principal, it became his own 
Debt. Godb. 149. pl. 194. Mich. 5 Jac. in C. B. Anon. 
11. It has been adjudged that Executor may retain for a Debt due 
to him from Teſtator on a Simple Contract; Per Hale, Vent. 199. 
Paſch. 24 Car. 2. B. R. in Caſe of Seaman v. Dee. . 
12. S far as the Perſonal Eſtate goes the Adminiſtrator may prefer him- 
ſelf, but no furt ber; Atterwards they can only ſhare with the other 
Creditors &c. 2 Chan. Caſes 55, Trin. 33 Car. 2. Gell v. Ad- 
derley. = | Se | 
rd B. was bound as Surety for A. to C. and for B's Indemnification A. 
ſigned to B. a Term tor Years and dies, and made B. Executor; J. 8. 
was a Creditor to B. by ſimple Contract, and there being no perſonal 
Aſſets left, A. having applied all them to the Payment of his owa 
Debt, J. S. would have the Benefit of the Term tor Payment of his 
Debt, ſed non allocatur, for that the Executor may apply the perſonal 
Aſſets one Way or other. 2 Vern. 36. pl. 29. Hill, 1688. Sprignel 
y, Delawne. . . Ki | 
14. If an Action be brought againſt a ſpecial Adminiſtator and the Carth. 432. 
Adminiftration determines pending the Ackion, he ought to tetain Aſſets 5 C. bur 5. 


. 2 


to ſatisfy the Debt which is attached on him by the Action; Per Holt. ** 
Comb. 465. Hill. 10 W. 3. B. R. Sparkes v. Crofts. e La. Ran. 


8. C. but 8. P. does not appear. 


15. Adminiſtrator may retain a Bond Debt again Rent, but he can- 
not plead a Bond Debt due to another. 1 Salk. 326. Hill. 11 W. 3. 
B. R. Per Curiam in Caſe of Gage or Gray v. Atos. 
16. A Court of Equity will never aſſiſt a Retainer, and if there are It was agreed 
equitable Aſſets only, the Executor ought not to retain to pay all 0 br I 
but only a proportionable Part. Per Ld. Wright Ch. Prec. 181. 3 
oo Boo ee, YE? 1 


Executor 


for his whole Debt when in equal Degree, Wrms's Rep. 226. Mich. 1715. Waring v. Danvers, 


2 gates oy \ „ „ 9 


17. If Adminiſtration be granted to a Creditor, and after repealed at 
the Suit of the next of Kin, he ſhall retain againſt the righrful Admi- 
niſtrator. 1 Salk. 38. pl. 6. Paſch. 13 W. 3. B. R. Per Holt Ch. ]. 

in caſe of Blackborough v. Davis. „ ibs 
| 9 y . 
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Jo. S. C. ac- 


266 | Executors. 
The Re- 18. A. before Marriage gave a Bond to a Truſtee for his Wife to lian 


ox prong her 100 J. if ſhe ſurvived him, and after was indebted by Bond to B. ,, 


Page adds a 120 J. A. died and made his Wife, who ſurvived him, Executrix; | 
Quære; For was objected that the Executrix cannot retain the 100 1. though ſhe 
in the Caſe might give Judgment to her Truſtee on this Bond, but that the Näf 


8 Ns of Retainer is where the Executrix cannot ſue, and therefore for Meg 


Trin. Term ſball retain, and that the Debts ſhall be paid in Average as had been ot@ 


1739. Ld. decreed by the Maſter of the Rolls; but Ld. C. King held, Thy 
Chancellor though in Strictneſs of Law the Executrix cannot retain in this Case 
3 17 yet Wee it would be a vain Thing tor her to pay the 1001. to her on 
this Reſolu. Truſtee with one Hand and take it back with the other, there thiz 
tion. Bond in Equity ſhould be the ſame as if made to herſelt. Trin. 1723 


2 Mms's Rep. 298. Cockroft v. Black. 


Ae Sal 


(M. a 2.) Pleadings in Retainer. 


e e e ſtravit, and in Evidence A. ſhewed that B. had a Farm of C 
Bend) et, bis Hands of the Value of 200 Marks ; The Defendant ſhewed how lt 
pl. 8. S. C. had expended 200 Marks for the Debris of Teftator. Upon Conſultatio 
cited, men- with the juſtices of B. R. this was admitted for Evidence in mainte. 


tions the ance of the Iſſue of Fully adminiſtred; for it is tantamount. Mo. 


And. 24 pl. 1. I: Debt by A. againſt B. Executor of C. he pleaded Plene Admin: 


2 2. pl. 3. cites 6 E. 6. Shelly v. Sackvile. 

ces of B. R. „„ ons | | 4 

for their Opinion, viz. Whether this is good Evidence for the Defendant without having pleadel 
this Matter by way of Bar? who antwered that it was * not; by which they proceeded further in 
the Matter. — [* Quere, If the Word (not) ſhould not be omitted] 


2. A. was indebted by Bond to B. in 20 l. and to C. in 60 I. A, matr 
D. his Executor and dies. C. makes D. his Executor alſo and dies; D. 
may retain againſt B. for the 601. but then he muſt plead as of his 
Election made before the Action brought by B. 2 Brcownl, 50. Hill. 8. 
Jac. C. B. Burdett v. Pix. 3 a en 
3. An Action of Debt brought againſt an Adminfrator, who plead: 
that the Inte ſtate was indebted to him by Obligation, and that he retains 
the Money in his Hands to ſatisfy the Debt. The Plaintiff replies thi 
the Money was not due and payable to him at the Time of the Inteftatt' 
Death; and that he took Adminiſtation after the Day of Payment ; and i 
the Admiſtrator had pleaſed, he might have took Adminiſtration betore 
the Day of Payment; and the Court held the Defendant's Plea good, 
but he ſhall not have the Forfeiture. Brownl. 73. Paſch. 12 fac. 
/ ᷣͤ 8 N 5 
4. Adminiſtrator Defendant may give Retainer in Evidence or pla 


it at his Liberty. Brownl. 15. Bond v. Green. „ 
5. On pleading, Plaintiff demurred becauſe it did mot appear thit 
Aadminiſtation was committed to the Defendant, and fo had no Colour to 
retain; adjudged tor the Plaintiff, for the Plea is inſufficient, 2 Jo. 23. 
in GC. B. Catverty v. Ella. 7: „„ 
6. In Debt againſt an Executor he pleaded, that the Teſtator was in- 
debted to him on Bond condition d to pay Rent, and that at the Time of bit 
Deceaſe there was 3001. due tor Rent, and that he had no more than 60/. 
Aſſets to payit ; the P laintiff replied, that at the Time of the Tefa- 
tors Death there was but 301. due for Rent. The Court held this 3 
good Replication, though the Penalty of the Bond was forfeited ar the 


Time 


I. 


| Law, $vo, 168. —— Rell Rep. Arg. 140. 143. per Doderidge, cites Pl. C. Grantham's Caſe 
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| 


Time of the Teſtator's Death. Vent. 354. Paſch. 35 Car. 2. B. R. 
Page v. Denton. For if a Bond due to a Stranger is forfeited, and this 
is pleaded by an Executor, and that he hath not Aſſets ultra, it is a 

Replication to ſay that the Obligee would have taken part of his 
Money in full and it ſhall be a Bar for no more; And in the Caſe above 
the Detendant ought to take only his own due Debt. And che Courc 
ſaid rhat it Men would plead their Cauſe ſpecially, ic would ſave 
many a Suit in Chancery. Ibid. 


(N. a.) The Power of an Executor. 
[Or; The Power of a Feme Executrix.] 


* A Feme Executrix cantict give the Goods of the Teſtator in 
Pios uſus without the Allent of the Baron. 18 1. 6. 4. 


2. AFeme cannot make Acquirrance Ot Releaſe without her Baron. 


2 
27 E. 3. 82. b. admitted by Jſſtie. Contra 8 Þ. 6. 4. b. Fol 924 


Br. Executor pl. 153. cites 16 H. 6, Contra, that the Releaſe of a Feme Covert Exccutrix is a2 
good Bar; ſo of an Infant Executor. But Brook ſays Prere of a Feme Covert. 


3. Before Entry Executor may alien a Term; Arg. Pl. C. 520. b. 
Hill. 20 Eliz. in the Cafe of Welden v. Elkington. | 

4. Executors may juſtify the Entry into the Houſe Li their Teflator upon 
the Heir or Succeſſor to take the Goods of their Teſtator if the Doors 
are open. Br. Executor, pl. 129. cites 21 Hf. 6. 30, PE. 
4. If Adminiftrator on Condition before the Condition broken gives S. C. cited 
the Goods of the Inteſtate, and after the Condition is broken, yet the Arg. Show. 


Gift ſtands good. 6 1 8 19. in Packman's Caſe, cites Dy. 339. 1) ++: _ 
Eliz. and 34 H. 6. 14, a. b. 8 the ook 
8 1 | of the Ta- 


te ſtate, yet che Sale ſtands good. 


5. If Executor will not ſel} Teſtator's Goods at the Value, or ſell un- 
der the Value, he ſhall be charged, and the Party ſhall demand the 
Debt againſt him with an Averment; Bur if * a Recovery againſt 
Executor the Plaintiff has a Fi. Fa. to the Sheriff of Teſtator's Goods, 


and they pro defectu emptorum remanent &c. and a Venditioni Exponas 


is awarded, and the Sheriff ſells them under the Value, the Party has 


no Remedy unleſs he does it by Covin; Per Frowike Cn. J. Keilw. 64. 
b. Trin. 29 H. 8. e 


6. Executor cannot deviſe the Goods of the frſt Zeſiator becauſe his Ex- 3 Le. 209. 


ecutor has it by Title before the Deviſe ſucceeded as Executor im- AF in the 


Caſe of Da- 


mediate to the firſt Teſtaror, Pl. C. 526. a. Trin. 19 Eliz Branſley v. ramonr v. 


Grantham. Robinſon. 


1 


ſupra. 


7. Adminiſtrator has the abſolute Property of the Goods in him, and Gon T 259. 

may give the Goods to whom he will, and though the Adminiſtration is 58 * 

afterwards revoked by Citation, (but if on Appeal it is otherwiſe) yet Wilſon v. 
the Gitt is not defeared ; But if the Gift be by Covin, this ſhall be void Packm.n, 


by 
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S. C. — by 13 Elix. 5. againſt a Creditor, but it is good againſt the ſecond Ad. 
For ſince miniſtrator, 6 Rep. 18. b. Hill. 3) Eliz. B. R. Packman's Caſe. 


the Statute ; 2 
of. 11 Ed. 2. the Adminiſtrator has as abſolute a Property in the Goods as an Executor who is in 


the very Will of the Teſtator ; Per Holt Ch, J. 12 Mod, 617. in Caſe of Blackborough . 
Davis. 8 


8. Executor of Leſſee for Life of a Houſe has no Intereſt in the Houſe, 

but only a Licence in Law to enter and take away the Goods, Yely, 
124. Hill. 5 Jac. B. R. in Caſe of Sandford v. Sutcliffe. 

9. Teſtator bequeathed a Debt, which J. S. owed him, to B. and C. Ex. 
ecutors. C. proved the Will, and releaſed to F. S. the Debt. B. brought 
his Bill to which the Releaſe was pleaded, which was allowed, and 
the Bill diſmiſſed. Nelſ. Chan. Rep. 56. Anno 1649. Matthews v. 
Thomas. | 5 FT 

And per 10. An Executor cannot waive a Term, but he ſhall be charged for 
Keeling J. the Rent if he has Aſſets; tor he is obliged to perform all Contrads 
he cann0: of the Teſtator it he has Aſſets, be the Rent high or low, 1 Lev. 12). 
but that he Hill. 15 & 16 Car. 2. B. R. Hellier v. Caſebert. EE 
ſhall be 5 8 
charged in the Detinet upon which the Aſſets ſhall come in Queſtion; And Twiſden agreed. Thid. 
| Sid. 240. pl. 12. and Ibid, 266. - 17. S. C. adjudged, and contra to the Caſe of Overton 
v. Sidhall, as reported in Walker's Caſe, 3 Rep. 24. | | | 
An Executor that intermeddles cannot waive a Leaſe or any other Part of the Teſtator's Eftate, 
for he cannot aſſume the Executorſhip for Part and refuſe for Part; but in Caſe the Land is not of 
more Worth than the Rent, it is a good Plea to an Action of Debt in the Debet and Detinet, for he 


is to be charged in the Detinet only; though when the Rent is of leſs Value he may be charged in 


the Debet and Detinet for what is accrued in his own Time; according to Hargrave's Caſe 5 Rep. 
Vent. 271. Trin. 29 Car. 2. B. R. Bolton v. Cannon. — Freem. Rep. 394. pl. 510. 8. C. it ſeemed 
per Cur. that an Executor could not waive his Term ; for if he had Aflets he ſhould be charged de 
Bonis Teſtatoris, and the Profits of the Lands are only Aſſets to the Rent, and only the Surplus above 
the Rent is Aſſets to other Debts. | | | 


11. A. deviſed 1000 l. to be laid out in a Purchaſe of Lands, or otber- 


wiſe to the beſt Advantage, and the Intereſt thereof to be paid to B. till a 


good Purchaſe of ſome good Leaſe, Annuity or Rent-charge ſhould 


be made therewith for B. during his Lite, but if he died before ſuch 
Purchaſe, then 500 l. to C. and 500 l. to D. On Bill for her 500l. 
Detendant pretends the Money was all ſpent at Law tor B. whilſt he 
lived and was under his Care, and otherwiſe tor his Benefit. Decreed 
the Fool. and Damages ſince the Bill to D. for that the Defendant 
could not lay out the Money in any other Manner than ſuch as was di- 
refed by the Will, Fin. Rep. 250. Paſch. 28 Car. 2. Corbet v. Franklin. 
12. Monies due on a Contract for Land are ſecured by Bond. Ven- 
dor dies, and leaves three Executors in Truſt, and one of them delivers up 
the Bond and takes a new one in his own Name, and the Name of his 
Co-Executors, and releaſes the Articles, by which Means 500 J. Intereft 
was loft to the Infant for whom the Truſt was. Fin. C. decreed the Pay- 
ment to be made according to the Times of Payment in the firſt Ar- 
ticles, andthe ſaid Executor and the Vendee to be charged therewith 


_ notwithſtanding the Releaſe. 2 Chan. Caſes 235, Mich. 29 Car. 2. 


_ Hilliard v. George. TR, 5 
13. A. deviſed a Term to his Executrix for Life, and after to his 
Daughters. The Executrix aſſented to the Legacy, and aſſigned the 
Term, though there was not want of Aſſets, and died. Decreed the 
Term to the Daughters. Fin. Rep. 378. Trin. 30 Car. 2. Tomlinſon 
v. Smith. ee eee g. e A : 
14. A. deviſed Lands to B. to pay Mortgages firſt and then Legacies, 
and makes B. Executor. Executor mortgaged the Lands to raiſe Money 
20 pay other Debts of A. Tho Debts are not directed to be paid by = 
| a ; Will, 
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will, but only Mortgages and Legacies, yet ſuch new Mortgages 
hall take Place of the Legacies; Per Finch. C. Vera. 69. pl. 65. 
Mich, 1682. Brent v. Beſt & al. 

15. Some Debts owing are within the Statute of Limitations, and Equity will 
the Executor refuſes to plead the Statute, Ld. Sommers denied to give not compel 
Leave to the reſiduary Legatee to make Defence inſtead of the Execu- the Exe- 


tor, and ſo enable him to bar ſuch Creditors by pleading the Statute _ 
Chan. Prec. 100. pl. 88. Mich. 1699. Ld. Caſtleton v. Fanſhaw, = Sed c 
| 2 | ſuch Caſe. 


Equ. Abr. 30%. 8. C. 


16. Upon the Death of a Termor Reverſſoner entred and died ſciſed. 
Aſterwards Adminiſtration De Bonis non is granted. Per Cur. the 
germ had an Exiſtence as ſoon as the Adminiſtration was granted, and 
the Adminiſtrator may have a ſpecial Action of Treſpaſs, ſo his Entry 
wot told. 5 Mod. 384. Hill. 9 W. 3. B. R. Trevillian v. Andrew. 

17). The Executor has ſuch immediate Poſſeſſion of Goods at a Diſe 
tance of the Teſtator's that he may maintain Trover for them in his 
own Name againſt any Converter ot them, aud the Damages recover- 
ed ſhall be Affets in his Hands. 6 Mod. 181. Paſch. 3 Ann. B. R. in 
Caſe of Jenkins v. Plume. i 

18. As an Executor may ſell, ſo he may mortgage, and the Pure ha. 
ſer is not concerned to ſee the F/tate cleared, though it was once held 
otherwiſe in Caſe of a ſpecifick Legacy in the Houſe of Lords, which 
he ſaid was an hard Caſe, and hoped would never happen again; but 
if it did, he did not know how tar that would be a Precedent, but he 
would not allow it in any other Caſe ; Per the Maſter of the Rolls. 
Trin. Vac. 5 Geo. 1719. 5 | 1 8 
10. Executor is no more than a Truſtee made by the Teſtator, and 

has not the ſame Right to the Perſonal Eſtate as the Heir has to the 
Lands; for the Heir is to ſit in the Seat of his Anceſtors; Per Cur. 


8 Mod. 126. Paſch. 9 Geo, in Caſe of Goodright v. Opie. 


6—᷑— — 


— 


N. a. 2) Power to prefer one Creditor to another, or 


pay his own Debt firſt, 


I, 

1 tion, each of 201. the Executor may pay which of them two he 
will, Br. Executor, pl. 172. cites Dr. and Stud. fo. 76. Cap. Io, | 

2. Where an Action is brought againſt an Executor for a juſt Debt, 
if the Plaintiff fears he will confeſs a Fudgment to another to defeat hm 
of his ſaid Debt, he may move the Court that the Defendant may plead ro 
bis Action in the ſame Term, in which the Plaintiff declared againſt 
him, and not be ſuffer'd to gain Time by an Imparlance ; Per tot. Cur, 
1 Bulſt, 122, 123. Paſch. 9 Jac. Anon. on e 

3. Verbal Demand of a Debt from the Executor by one Creditor 
where there are other Creditors in equal Degree, takes not away the 
Executor's Power of Preference where the Debts are all preſently due. 
Went. Off. Ex. 143, 144- 9 5 

4 An Action was brought againſt an Executor, and pending that 
Action, he procured another to commence an Act ion againſt him for a juſt 
Debt due and owing by his Teſtator; and the Executor gave way to the 
Plaintiff in the laft St on, to obtain Fudgment before the other, which 
r ER DA [4 


I. all the Goods are but 20 J. and Debts are due to two by Obliga- | 


Caſe ot a Suit commenced before the Day, and he even thinks that a bate- 


— — 
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Judgment he pleaded to the 1ſt Action, and adjudged good, because 
he has Liberty to pay one Debt hetore another; tor though in Cor. 
ſcience all his Teſtator's Debts ought to be paid, yet there may be 
ſome Circumſtances, which may make it reaſonable to prefer one Cn. 
ditor before another; As if one lends Money without Uſury, and the 
other with Uſury, or if the Dettee is very poor, and in ſuch Caſe here 
the Executor conſents to pay him firſt, it ſhall never be intended to be 
by Covin. Sid. 21. pl. 3. Hill. 12 Car. 2. C. B. Blundevill y 
1 Steaks = EO a $4) af) 
5. An Executor or Adminiſtrator may in many Caſes ſuffer a Fu. 
ment where he might have avoided it, and yet the Creditors without Re. 
medy; As if Debt upon a fample Contract be brought again an Admini. 


» 
— 


— 


trator or Executor, and he ſuffer Judgment againſt him, this Judgment | 


may be pleaded to other Creditors; and that hath been ſo ruled in 
B. R. which was admitted by Pemberton. Freem. Rep. 256. pl. 2. 
Trin. 1678. C. B. Per Cur. in Caſe of Drake v. Randall. 
6. The Executor of a Teſtamentary Eſtate has the Power over it ſo 
as to alien or ſell as he ſhall judge neceſſary; And if it be fold in pre. 
judice of a Specifick or a Reſiduary Legatee they may have their Remedy 


Rut this 
Decree was 
afterwards 
reverſed 


in the Houſe againſt the Executor, but not follow the Effate in the Hands of a Pur 


| f T. rds. 4 Ve Sy . . wy ; "hs . ö . 0 1 
—_ 445. Caſo, 2 Vern. 445. Mich. 1703, in Caſe of Humble v. Bill 


in 8. C. — The Maſter of the Rolls cited S. C. but ſaid that he took it to have been ſince reſolved, 
and that with great Reaſon that the Executor, where there are Debts, may ſel] a Term deviſed to 
another, and the Deviſee has no other Remedy but againſt the Executor to recover the Value it 
there are ſufficent Aſſets to pay Debrs ; But he admitted if an Executor ſhould ſell for an under Value, 
or to one who has Notice that there are not Debts, or that alt are paid, this might be another Con. 
deration, but it not being ſo in the preſent Caſe he diſmiſſed the Bill. 2 Wms's Rep. 148. Trin, 
1923. Ever v. Corbet, where the Caſe Was, That a Termor deviſed his Term to J. S. and made 
B. Executor; and A. dying indebted, B. ſold the Term, and his Honour ſaid, That Notice of the 
Deviſe of the Term was nothing; For the very naming him Executor gives Notice, ſo that if Notice 
were any Hindrance no Executor could ſell ; and to put a Purchaſor of a Term to take Account df 
Debts is not reaſonable, and would lay an Embargo upon all Perſonal Eſtates in the Hands of Execu- 
tors and Adminiſtrators, which would be attended, with great Inconveniences, unleſs there is fon 

particular Truſt or a Fraud in the Caſe, it is impoſſible to ſay, but the Sale of the Perſondl Elle 
when made by an Executor muſt ſtand, and that the Creditors cannot afterwards break in upon it 
Per the Maſter of the Rolls. Barn. Chan. Rep. 81. Paſch, 1740. Elliot v. Merryman. 


So in ſuch . The Law gives an Executor, being a Creditor, a Preference, and 
ger the not only ſo, but the Law allows this Executor to give any “ other 
Execuror Creditor in equal Degree 4. Freſerence. Per Parker &: 19/Mod, oh 
muſt be in Paſch, 8 Geo. in Cane. in Caſe of Cock and Goodtellow, © 
— 1 | *] . 5 
3 with the Debts of others, and then he may prefer himſelf according to the Rule of In Aquil 
Jure Melior eſt Conditio Poſſidentis Went. Off. Ex. 192. | 
* Went. Off. Ex. 142. S. P. But if the Debt of the one be payable at a future Day, and of the 


* — 


other 3 the Executor cannot prefer ſuch future Debt, and pay it before the Day of Pay- 


ment comes, and leave the other unpaid. But after the Day happens he 75 prefer either unleſs in 


emand of the Executor 
| before the other Debt becomes payable, prevents the Preference though contrary to Dr. and Stud, 
but ſays he lays it not down peremptorily, _ 8 F 


8. But true it is that Chancery will ſometimes interpoſe, becauſe thek 
Powers may be an Inlet to Fraud. Ut ſupra © 


9. But it will never take from the Executor himſelf this Preference 
which the Law gives him. Per Parker C. Ut ſupra. 
10. A. a Freeman of London poſſeſſed of ſeveral Leaſehold Houſes, 

and other Perſonal Eſtate, by Will deviſed one Third of all his Perſon 
 #ftate to his Wife; Another Third io his Children, and his own Teftamtt- 
tary Third to his Wife for Life ; Remainder to ſuch of his Children as val 


be living at his Wife's Death; and having made his Wife Executrix, ip- 


pointed J. S. Overſeer of his Will, giving him 10 J. for his Care in 
ſeeing the Will performed. She ſold all the Leaſes to F. F. the Ovir- 
cer of the Will. The Wife died, and the ſurviving Child would hero 
5 | et 


= —  ” Ov - WW 07 & 7 0 & 


| ſet aſide this Sale as purchaſed by one privy to the Will and Eſtate, 


ä 
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and in Breach of Truſt, and would have .diſtinguiſhed this from the ; 
Caſe of Ewer v. Corbet?7 But the Court ſaid, That this was not fo 2 2 
ftrong as that, becauſe here nothing ſpecifick, nor any particular 
Leaſe was deviſed to the Children as in that Caſe, but A 2 third 
Part of his Perſonal Eſtate in 8 Per the Maſter of Rolls. 2 
Wms's Rep. 150. Trin. 1723. Burting v. Stona rec. 
11. A Bona was put in Suit againſt an Executor who pleaded Plene 
Auminiſtravit, that he was a Bond Creditor himſelf, and had paid him- 
ſelf ; On the Trial it appeared there was ap Interlineation of 501. artet 
the Bond was executed; 1o at Law the 1 A Was intitely void. ow 
Application was made; that though che Bond be void at Law, that it 
may be conſidered as good in Equity for What it was really given. Ld. 
Chancellor ſaid, That this at moſt can be a Charge by fimple Contract; 
For you yourſelves have deſtroyed its being-as a Bond, ſo it is as if it 
neyer had been; and ſo can be no Bar to the Payment of a Debt of 4 
ſuperior Nature, Caſes in Canc. in Ld. King's Time. 4 Trin. 
11 Geo. Anon. | 0 6 OM 5 


A. 3, r e. 


— 


RY 285 DP . 


(0. a) The Power of Execitors &. among themſelves, | 


1. IF two have Leaſe for Years as Executors, and one aliens the Mo. 3 50 
1. Whole, this ſhall bind the other, and all ſhall paſs; For 5 Ce one 
each has the intire * Power to Diſpole 1 botb being in JPoſſef: E ccutor 
ſion in Right of the ator: 3) Eliz. B. R. agreed and adhudg⸗ſold it to 
ed, Panne. againſt Fens. | | e 5 oye, rd 

| | Es the o "Fi 
Executor ſold it to another, and * that the Executors did not take as Deviſees, and ſo to have 
Moieties, but that they took the Term as Executors, though as to Freehold Land deviſed to them 
by the ſame Will they took that as Executors.——Cro, E. 347: pl. 19. S. C. beld that the Exccutors 
took not the Term az a Legacy but as Executors. 3 3 


2. Rot' Parliamenti 43 E. 3. No. 22. the 5 ommons pray that 
where a Man makes ſeveral Executors, and dies, and one ot che 
Executors retuſe the Adminiſtration, that Acquittances made by him 


who refulep Adminiſtration be not prejudicial to them who accepted 
Wmimickration, but much Acquittances be void. * 


ANSWER. _ 
this Time uſed. upon 


uud e the Lain before this Joint be hen 
4. Surrender of a -Term by one Executor is good for all, D. 23. b. Two E. 
Marg. pl. x46. cites 21 H. J. 26. . 8 

One grants to a Stranger all that which to him belongs The Court ſeem'd that the whole Term 
paſſes, becauſe each ot them has the entire Authority and Intereſt in the Term as Executor; Though 
of other Jointenants it is otherwiſe, D. 23. b. pl. 146. Mich. 28 H. 8. Anon. tid ont 


. Releaſe of a Debr by one ſhall bind the other. D. 23. b. pl. 146. g p, per 


Mar . cites 4 H. 17. 4. b. | yde Ch. J. 
Vas a good Cauſe of Equity againſt him that releaſed, ——— Godb. 431 „ 432. pl. 496. Paſch 3 Car. 
hut . there is no Remedy for the other at the Common Law. Ibid. 432 


Per Hern e n by it. Goldsb. 141. in pl. 54 — . takes Goods out of the Poſſeſſion of 
ode Executor, Releaſe by the other Executor is a good Plea. 3 Le. 209 Arg. cites 16 H. 3. ' 3:08 


6. One ſhall not have Account againit the other. D. 23. b. 146. 
Marg. cites Fitzh. Executors 1. 


7. They 


4 44. 


1 1 * 4 
CC ———— 2 
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5. T hey cannot make Partition of Goods, D. 23. b. Marg. cites 2 
. EY | 5 5 

g. Devaſtavit by one ſhall not make the other liable de Bonis Proprii, 
D. 23. b. pl. 146. Marg. cites Vet. Lib. Intrat' 327. 

9. Gift by one of a Bond to a Stranger, is good as to the Parchment 
and Wax, bur not to the Debr, D. 23. b. pl. 146. Marg. cites Trin, 


me... 2 


38 Eliz. B. R. Rulſock v. Nicholſon. 
10. A falſe Plea pleaded hy one Executor, ſhall charge him only 
that pleads it. D. 174. b. pl. 21. Marg. cites 19 H. 6. 14 H. 
r IR | 
II. One Executor waſtes, he only ſhall be charged de Bonis Propriiz, 
DB. & 04.2 MAE SIE. 4. ys 
12. Two Executors bring Debt. One is ſummoned and ſevered. The 
other proſecutes to Judgment. He that is ſummoned and ſevered 
| ſhall not be received to acknowledge Satisfaction of Debt and Damages 
recovered, becanſe he has not Day, nor is privy to N Ox but 
ſecluded of it, and yet his Releaſe before n ſhall be a Bar 
notwithſtanding the Severance. D. 319. b. pl. 15. Mich. 14 & 13 
. | 5 3 CEN 
pid 708. 13. Two Executors make Partition of Specialities of Teſtator; after 
pl. 989. Hill. one releaſes to the Debtor a Bond which by the Partition belong to 
* 3 12 the other, the Debtor having notice of the Partition, yet Chance 
v. Wiatt, gave no relief; but if the Releaſe had been got by Covin tor lets than 
8. P. the juſt Debt was, the Debtor ſhould ſatisfy the Overplus. Mo. 620 
. pl. 845. Mich. 42 & 43 Eliz. in Canc. Anon. 5 
Judgment 14. If an Action is brought againſt one Executor where ſeveral are, 
in ſuch Caſe and he admits the Writ and confeſſes the Action, this ſhall bind all the 
hall be ** Goods of the Teſtator as well as if they were all named; Per Hern. 
ren #gainit Coldeb. 141. pl. 54. Hill. 43 Eliz in Caſe of Necton & al 1 
b. Marg. pl, Gennet & al, Gs US | 5 f 
146. cites 
28H, 6. 3. 


— 


— 
2 — 


G What particular Intereſt he has in the 
. ©... -.  » Goods of the Teſtator. 


1. "+ OO DS which one has as Executor are not forfeited by Out- 
8 law ry for Debt & e. or upon Conviction or Attainder of Felo- 
ny or Treaſon. Wentw. Off. Ex. 88. 

2. It a Villain had been made Executor his Lord could not take thiſe 
| Goods which he had as Executor, and for taking ſuch Goods or for 3 
1 50 7 51 to the Teſtator the Villain might have ſued his Lord. Went. 
3. The Goods of 'Teſtator are not to be taken in Execution for Executor] 
Debt, whether upon Recognizance Statute or Judgment had againſt 

the Executor. Went. Off. Ex. 56 


For he bas 4. Executor can't deviſe the Lands which he has as Executor; Pet 


them not aa Williams J. Arg. 3 Buls. J. Hill. 12 Jac. „„ 


his own, or | 72 | : 
| to bis own Uſe ; But he may make a Continuation of the Executorſhip, and his Executor ſhall have 
them as Executor to the firſt Teſtator. Went. Off. Executor 17, 18. cites it as reſolved Hill. 30 Elin. 


If Aunn- 5. In Evidence to the Jury in an Action of Debt, It was faid by 
frratr Dyer and Manwcod, That it Executors grant Omnia Bona ſua that the 
bia Bona Goods which they have as Executors do not paſs, and cited 10 E. 4. 


ſua, the b. by Danby. But the Contrary was holden by Wray Ch. J. and by 


Plowden 


rin K win 


1 


Executors. 0 


Plowden in Bracebridge's Caſe P. 18 Eliz. and they denied the Goods which 
Opinion of 10 E. 4. to be Law, tor by ſuch Grant made by Executors he has ae Ad- 
the Goods ot the Teſtator do paſs, Le. 263. pl. 351. 19 Eliz. C. B 9 
Ld. St. John v. the Counteſs ot Rent. | pale, 1 


arg no 
; | other Goods. 
per Holt Ch. J. Ld. Raym. Rep. 1309. Mich. 8 Annz in Caſe of Hutchinſon v. N TRA 


6. If an Executor releaſes all Actions, Suits and Demands whatſoever 
which he had for any Canje whatſoever, this extends only to ſuch as he 
has in his own Right, and not to ſuch as he hath as Executor. Per 
125 Ch. J. Show. Rep. 155. Paſch. 2 W. & M. in Caſe of Knight 

7. An Executor may have Treſpaſs for taking Gods in his Time Ouare 
Bona & Catalla ſua becauſe of the Poſſeſſion, and ſo may a Servant; 
but if for Treſpaſs in Teftator's Time the Words are gue fuerunt Teſtatoris. 
per Holt Ch. J. 2 Show. 155. Paſch. 2 W. & M. TOE | 


Um 
— 


(P. a.) For what Debt of the Teſtator the Executor 

E may be charged. ; . 

J. Ction of Debt lies againſt the Executor upon Arrearages Though no 
of Account made by the Executor himſelf of Receipts by Wric ot 

Ceſtator, 2 P. 4. 13. bb 0 eee 

wor of ſuch Receipts, yer he ſhall be charged in Debt upon an Account ſo made of the 8 


Deceaſed it he has. Br. Executors, pl. 40. cites S. C. — Br. Dette, pl. 52. cites S. C. — Br. 
Account, pl. 25. Cites 8. C.— e | | | | 


2. So it lies upon Arrearages of Account found before Auditors.“ For Audi- 
1 H. 6. 64 dubitatur; Jt ſeems to be intended Auditors as n ae b 
ſigned of Record; and {0 is 11 Þ, 4. 92. becauſe Teſtator could 5,.., ef 
not wage his Law, 4 . 6. 18. 10 . 6. 25. + 11 H. 6. 48. But if Record, but 
Ceſtator was tound in Arrearages of Account betore Auditors who ode Auditor 


only is not 
{1 


were not Auditors within the Statute of Weſtminſter 2. but Auditors Ale 
at Common Law, the Executors ſhall not be charged, becaule decuſe in 
they are not Auditors of Record, 10 H. 6. 25. ach Caſe 
| | | | | EnAtor. 
might wage his Law. Went. Off. Executors 114, —— And becauſe Auditors are made Judges by 
the Statute J//. 2 11. the Arrearages which they have adjudged is a Debr by Record. Went. Off. 


Executors 128 N 1 | | "+; 
* Br. Executors, pl. 58. cites 8. C. that it was demurred in Law, Whether Executors ſhould be 
og aq in Debt upon Arrearages of Account of their Teſtator ? and oy ir ſeems clearly that they ſhall 
be, for he vas Debtor of Record, and could not wage his Law.— Br. Dette, pl. 67. cites 8. C. ac- 
cordingly, but that it was not adjudged. — Br. Execurors, pl. 191. cites S8. C. | | 
Br. Executors, pl. 163. cites 8. C. but not S. P. — Otherwiſe of Guardian in Socage, he being 


out of the Statute W. 2. 11. as he thinks, Went. Off. Executors 117. Marg. cites 10 Rep. 103. 


3. The Executor is not chargeable for Debt due by Teftator [Ie +2", 


WY f 
upon ſimple Contract. 10 D. 6. 25. tne 


es not lie againſt an Adminiſtrator, adjudg'd per tot. Cur. Cro. E. 121. pl. 12.. Mich. 30,-31.- 
Eliz, B. K. Hughton v. Webb. 0 . FATS | | 
The Court Ex Officio ought to abate the Writ without Exception of the Party, and the De- 
tendant's Plea takes not away the Authority of the Court, but they may abate it any Time after. 
Cro, E. 121. Hughſon v. Webb cites 15 E. 4. 25.—— And. 182. pl. 218. Anon ſeems to be S. C.— | 
But this Caſe was denied to be Law. Sid. 333. Paſch. 19 Car. 2. B. R.— And fee Vaugh. 99. in 

Caſe of Edgcomb and Dee, the Remarks by Vaughan Ch. J. 
Debt on ſimple Contract lies againſt an Executor if he pleaſes; Per Hale. Vent. 199. Paſch. 24 Car. 2. 
KR. in Cale of Seaman v. Dee. 3 | | 
Debt againſt Acminiſtrator, ard declared that Inteſtate <vas indebted to J. S. 1201. for Wares ſold, 
ho became Bankrupt, and this Debt was aſſigned to the Plaintiff being a Creditor by the Commiſſioners 
o Bankrupt. Retolved, The Action did not lie; for that Debt upon a ſingle Contract lies not 
againſt an Executor or Adminiſtrator, and that the Aſſignment by the Commiſſiotters ot Gankrupt did 
„„ | os 


- — — * — 2 * » 
N 4 7 5 * 1 * 1 name + ISA Sa x E42 I — n > w # — = © m—_ — 2 
5 5 - . 1 F294 5 * A E . -—z * N 
PEW 4-3 5 wo, 3 « ＋ 2 — 2 ry Y 8 4 — — rr — * Ts ; Y £ * F — 1 — — 5 4 - D ——— R PE TA — _ hs n * 
4 " Pn 5. 4 * * « a » : : | ; - Gs 4 — wht 8 k * - — — on — nr * PU.” 2 
= q - 23 3 — * J * —— . — > <_ — — — - _ — — I AED ne op — N a 
— * 8 = 4 ** * * ” — S. 42,\% . — — — - — . L — 5 ö — — ; > — 8 a — - | < 
* 0 - _ — — A p - 7 — e * 2 8 8 2 PL. 2 g * * 5 = . n — hv th —— ; : my _ 2 ; £- 282 > 2 SIN Z | = = 
2 2 — 4 2 — W - =—_ A 72 — * 7 © . 4 — — — Wr We * . — 2 A : 1 2 0 : — : 5 = 8 bs ; * a * . 
- - 1 . = Axl 5. 3 * dec Dr — — 2 5 & — — — N 8 * 52 g 9 N , . * 
5 | 4 ; . | 5 5 5 : . f _ = — . . N 2 — — - 5 — . — — — — - — — — — — — — ́—— — — 2 — < 2 . — - 
= n 2 — — + . b — - ; —__ K = ——— * - _ : — * - | * 7 
4 — ae — ä — — — 2 - N — — 
——— —— V— — mi — 


e 


2 a — 


” » 44+ 4 
9 n 
+ ©: — A — - 
- r 2 
> 


——_—_— ___—___@_Dw____@l__— 


274 Executors. 


not alter the Law, but that againſt an Aſſignee Wager of Law did lie; It was adjudged for the De. 
fendant. Cro. C. 18. pl. 6. Paſch. 6 Car. B. R. Morgan v. Green. 
adjudg'd per tot Cur, that the Aſſignee ſhall have no other Remedy than the 


Vent. 199. Paſch 24 Car. 2. B. R. Seaman v. Dee. 


Br. Admini- 4. Regularly the Executor ſhall not be charged without Specialty 


—— 


0. 223. pl. 2. 8. C 


. { ' btee himſelf 
and this was by Action of Debt, or Action on the Caſe in the Lite of the Debtor, and after hi 


Death by Action ſur le Caſe againſt Executors, and ſo the Aſſignee may have Action on the Caſe by 


not Debt. 


Action of Debt will not lie againſt Executor for Debt upon ſimple Contract if the Executor ge. 
murs to it, but Aſſumpſit will. 1 Lev. 201. Hill. 18 & 19 Car. 2. B. R. Palmer v. Lawſon Sid 
332. pl. 17. S. C. held that the Executor is not bound to uſe Dilatories, but he may demur to it if 
he will, or he may anſwer to it if he will. Yer Debt will lie if Executor pleaſe; Per Hale 


Debt will lie on ſimple Contract. 1 Bulſt. 158. Trin. 9 Jac. Strong v. 


8 in any Action where the Teſtator might have waged his Law. 9 Rep. 
C but bor 88. Prachon's Caſe. Becauſe Executor cannot wage his Lay 
s. P. — br. ok another's Contract. 46 C. 3. 10. b. 11 0. 6. 48. b. Mich. 3 


Dette, pl., & 38. Ellz. B. N. agreed and adjudged. German again/t Rowls, 


187, 188. in 
Where a 


the other Editions cites S. C. but not S. P. directly but only by way of Inference. 
Man leaſes fer Life of the Leſſee and the Leſſæe dies, Action of Debt lies againſt his Executors with. 
out Specialty. Per Finch and the 3 — Br. Executor, pl. 33. cites 44 E. 3. 42. — So upon x 
Leaſe for Years; for where the Teſtator can't wage his Law the Executor ſhall be charged. Ibid, 
——— Cro, E. 425, S. C. 5 | | 


By what Action, 


5. 9 Rep. 8). Pinc hon's Caſe. By all the Juſtices and Barons, 
that where the Teſtator upon a Bond ot 200 l. to him aſſumed to 
pay it on Demand, the Executor map be charged in an Action upon 

the Caſe in Aſſumpſit, becaule the Teſtator could not have wag! 
his Law in this Action though it be mixed with a Treſpaſs, as the 
Action lays, yet non morttur cum Perſona, Pl. C. rox, Norwed 
againſt Read, 15 E. 4. 16. and this agrees with 9 Rep. 8). Pu. 
chon's Caſe, Debt does not lie againſt Executor tor eating and 


drinking of the Teſtator, becàuſe the Teſtator in this Action might 
have waged his Law. 


6. 4 B. J. 16. b. 9 Rep, 87. b. The ſame Law of a Limner for 


bis Wages. 4D. 6. 19. b. 
Becauſeſuch J. 9 Rep. 88. A Labourer within the Statute ſhall charge the Er 


52 w61e eclitor becauſe Teſtator could not wage his Law *, 2 B. 4. 14. b, 


by Statute 40. 6. 19. b. 111 ID, 6. 48. b. 
to ſerve, and 5 | £ | | 19 e 
fo could not wage his Law, Went. Off. Executors. 121, —— Debt againſt Executors of N P. of 


10 Marks, and counted that he was retained with the Teſtator in the Art ot a Limner by the Year, 
cc. Per Marten, Executors ſhall not be charged without Specialty in this Caſe; for there is a Di- 


verſity between this Caſe and a common Labourer, who may be compelled to Labour in Spight of his 
Teeth, and his Salary is put in certain by the Statute, and therefore there the Maſter cannot wage his 
Law, and therefore the Executors ſhall be charged ; Contra in this Caſe, for here he is not compel- 


lable to ſerve, and therefore it is his Folly that he had not taken Specialty of his Salary ; quod non 


negatur. Br. Executors, pl. Sy. clzes 4 H. 6. 19. | 
But in Cafe of Servants not compellable, as Waiters &c. Debt lies not againſt Executors for their 


Wages. Went. Off. Executor 121.—— 80 of Chaplain, Br. Dette, pl. 18%. cites 11 H. 6. 4$.—5r- 


Executor, pl. 163. Cites S. C. . „ | a 
. Dette, pl. 53. Cites 8. GO. Br. Executor, pl. 163. cites S. C. Per Chauntrell. 


8. Ik A. by Deed makes B. his Attorney General to retain Servants, 
and he rerains one, AND after A. makes B. his Executor and dies, th 


Fol. 92 5. 
Je. Servant ſhall not have Debt againſt the Executor tor Wages incur- 


trator, pl.13. Ted in Lite of Teſtator, becauſe Teſtator might have waged his 


cites 8. C. but Law if Action had been brought againſt him notwithſtanding the 


nothing 1s 


mb; of Deed. 46 E. 3. 10. (R. Quzre thts, becauſe as to the Teſtator it 
= Wager was a Contract made by other Hands.) | 


| tor b 


9. N 


9 
Aga. 
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trator 


and b 
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why 
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9. Ir the Teſtator makes a Contract and dies, and his Execu- of Law, and 
| tor by his Deed acknowledges the Contract, the Action of Debt lieg te Caſe 


a alnſt him for this, though the Teſtator might have waned his 3 
a in the Action, for he might have denied the Contract of which ac oF 


Plea the Executor is ouſted by the Oeed. 46 E. 3. 11. Adjudg⸗ winitrators, 


kd 11 I). 6. 48. b. without Deed. e N 


nator himſelf by bis Deed indented rerain'd the Plaintiff to ſerve the Inteſtate for ro Marks per Ann 
and becauſe it was not denied but that he had Aſſets enter mains, and that the Defendant himſelf had 


etain d the Plaintiff, therefore it was awarded that the Plaintiff recover his Debt and had Elegit. 
Brook ſays, quod mirum ! and it was Debt in the Detinet &c, For it was ſaid, that the Reaſon for 
why an Executor or Adminiftrator ſhall not anſwer upon a ſimple Contract of the Deceaſed without 

Specialty is, becauſe he cannot have Conuſance of the Contract, and now he has Conuſance of the 


| Contract by his own Retainer by his Deed ; Quod Nota, tamen mirum ! for tho“ he has Conuſance 


of the Contract, yet it may be that the Inteſtate has paid, ot which the Defendant cannot have 
Conulance. . | | 8 | 5 


10. If a Servant be retained for a certain Sum to ſerve in Wat, Br. Dette, 
if the Maſter dies Debt does not lie againſt his Executor fur the 8 8. ces 
Salary without Deed. 2 . 4. 14. b. e 2 

: | a Tot | | WEE © ? 
Pot, | e ED cites S. CO- 
11. Action of Debt lies againſt Executor for Arrearages of Rent So tor Ar- 


incurr'd in Lite of Leſſee releryed upon Leaſe far Life or Beacs, Fu" otter 


| #E, 3. 10, vibe, Deed. 11 Þ. 4. 6. 5 


Executor 


WR entred or agreed Yelv. 130. Houſe v. Webſter, —S. P by Markham Ch. J. becauſe in ſuch 


Caſe the Teſtator could not wage his Law, and therefore the Executor thall be charged. Br. Ex- 
ecutor, pl. 127. cites 21 H. 6.1 | | CN 


12. In an Action of Debt againſt an Executor for Fees and Cro. E. 
Charges by him expended as Sollicicor of the Teſtator, in d Suit 425. 8. & 
againſt the Teſtator, it the Executor pleads ne unque Executor ne | 
unques Adminiſtravit ut Executor, Ant afterwards judgment is 


given againſt him, yet he may reverſe this in a Mrit of Error; for 


it appears to the Court that the Action does not lie againſt the 


Executor, and the Plea aſoreſaid has not conteſſed the Contract. 
M. 37, 38 Eliz. B. B. Adzudged in a Writ of Error, Germain 
again Rowles. | | e „ 

13, Detinue was brought by a Feme againſt the Executor of her Baron 
ef the Moiety of his Goods by the Cuſtom, and well. Br. Executors, pl. 
128, cites 1) Z. 3. 17. £5 No NO Ws 85 
14. Note per Davers, That where Debt does not lie upon a imple 
Contract againſt Executors, yet if the Creditor was in Debt to the 
King he ſhall have 2uo minus in Scacgario of it by the common Uſe. 
Br. Executors, pl. 176. cites 11 H. J. 26. | 


15. Debt againſt Executors upon Tally of their Teftator ſealed written by Br. Dette, 

Words, that the Teft ator had put his Seal to it to pay 20 l. and tw: Scote hes pl. Jo. cites 

Were in the Tally, and it was awarded that the Plaintiff take nothing S. C. 

by his Writ ; And per Skrene the Reaſon is, inaſmuch as the Wri- 

ting may be put out by Water &c. and a greater Sum written &c. 

Br. Executors, pl. 60. cites 12 H. 4 23. 55 5 
16. Executors ſhall be charged in Debt of the Exceſs which their 


' Teflator Lord of D. had received of his Bailiff found before Auditors aſſign- 


ed upon Account, and Auditors aſligned by the Executors after the Death 
of the Teſtator. Br. Executor, pl. 159. cites 10 H. 6. 24, 25. 
17. If Zermor be . in Arrear of Rent, and makes Executors and dies, 
and the Exccutors occupy, they ſhall be charged of the Arrears ; but if 
they waive it and do not occupy then e contra. And fo fee that the 
Termor himſelf cannot waive, but the Executors in whom na Folly is 
may 


according We ; ; ö 
as to he? 4 ed in Suits in other Courts by the Attorney, the Action will not lie. Mo. 


27 KE xccutors. 


may waive; Per Aſcue J. Quod nota quia nemo dedixit. Br. Waiver 
de Choſes, pl. 10. cites 21 H. 6. 24. | 
18. And it is ſaid elſewhere, that where a Man takes. Land for 
Years, rendring more Rent than the Land is worth, and makes Executors 
and dies, if the Executors waive the Land they ſhall be diſcharged of 
the Rent; Contra if they occupy. Br. Waiver de Choſes, pl. 10. 

_ cites 21 H. 6. 24. | 

19. So of Abbot who takes ſuch Leaſe, his Succeflor may waive it. 
Br. Waiver de Choſes, pl. 10. cites 21 H. 6. 24. 

20. Debt againſt Executors of Goods ſold to he Teftator, the Attorney 
was demanded, who ſaid that he would avow the Suit; by which Lit. 
tleton awarded that he take nothing by his Writ ; For where the Teta. 
tor might have waged his Law. the Executor ſhall not be charged, and 
ſo ſee Judgment ex Officio without Demurrer by the Detendant ; Quod 
Nota. Br. Executor, pl. 80. cites 15 E. 4. 235. 

221. If a Creditor of the King ſhews Tally ae Exchequer to the Cuſtom. 
er or Comptroller, who dies, this thall charge his Executor as well as 
the Cuſtomer or Comptroller himſelf. Br. Executors, pl. 157. cites 

2 H. J. 8,9; and 1 H. J. 0. | 
22. Debt lay againſt Adminiſtrator for Money paid by Plaintiff to 

Inteft..te to trafic with for Plaintiff, and this ſignified by Worte of la- 
teſtate. D. 20. a. pl. 118. Trin. 28 H. 8. . 8 

23. The Words of a Leaſe are, that it ſhall not be lawful for Leſ- 
ſee to ſell, give or grant his Term aforeſaid, yer Executor ſhall not 
forfeit. D. 65. b pl. 8. Mich. 3 E. 6. rage” 1 Jn, 

24. If A. covenants with B. to put his Son Apprentice to C. o- 
otherwiſe that the Executors of A. ſhall pay B. 201. and A. does not put 
his Son Apprentice to C. bur dies, B thall not have Debt againſt the 
Executors of A. for it cannot be a Debt in the Executor where it was 

none in the Teſtator; Adjudged. Cro. E. 232. pl. 2. Paſch, 33 Eliz, 
Parrot v. Auſtin. V bo | 8 

2̃83. In all Caſes where any Price or Value 1s ſet upon the Thing in 
which the Offence is committed, though he that did the Offence dies, 
the Executors ſhall be charged tor this Offence; As in the principal 
Caſe of an Information for cutting 100 Oaks growing on the Land of the 
Oueen to the Value of 100 l. or it it were for the taking of 20 of the 
O's Beaſts of the Value of 20 l. the Executor ſhall be charged. But 
when the Action or Information is for ſpoiling A Graſs &c. ad Damnun 
&c. the Executor ſhall not be charged; Per Manwood, which was a- 

greed for good Law. Sav. 40. pl. go. Mich. 24 & 25 Eliz. Sher- 
migen . eos a ago 
Cro. E. 459, 26. The Teſtator retained an Attorney 7 C. B. to proſecute a Suit in 
pl. 4. Hill. that Court. Reſolved that an Action will er his Fees which be due 
38 _ iz to him in that Suit againſt the Executor of the Teſtator, becauſe the 
d. O. hen. Teſtator in ſuch Caſe could not wage his Law; but for Monies expend- 


1 366. pl. 500. Mich. 36 & 3) Eliz. B. R. Rolls v. Germain. 
ö y three | RE | , 


Ee but Fenner doubted thereof, and afterwards Paſch. 38 Eliz. they held their Opinion, that 


| For thole Fees in ther Courts the Action lay not, and ſo the Writ was abateable in toto, and ruled 
that Judgment be reverſed Niſi &c. OE POT Ro NY TT. 


27. Action grounded on a /imple Contract lies not againſt Executors 
unleſs upon Atlumplirt for a Debt due or owing by the Teſtator himſelf, 
and not upon ſuch a collateral Matter as the Forbearance of the Debt 

of another. See Owen 57. Trin. 37 Eliz. Gowood v. Binks, and cites 


28. Aſumy/# 


the Caſe of Jordan v. Harvey. 


T A 


ed yy, fort hk - 
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Executors. 277 
28. Aſumpfit was brought againſt an Executor upon a Promiſe of the Cro. E 454. 
T:ftator to pay 100 l in Confeteration of the Marriage of his Daughter . _ 
when required ; The Defendant pleaded Non Aſſumplit, and Judgment 3 


was given in B. R. for the Plaintiff; but upon Error brought in Cam. S. C. and 


Scacc. the Judgment was reverſed, for that the Action did not lie a- Judgment 


ainft the Executor. Mo. 69 1. pl. 954. Mich. 37 & 38 Eliz. Ro- reverſed by 


en | * 
theram v. Stibbing. x J 2 


a | | Clerk; And 
Anderſon ſaid, that the Reafon why Debt lies not againſt Executor on the Contract of the Teſtaror 
is, becauſe the Law does not intend that he is privy therero, or can have Notice thereof, and he 
cannot wage his Law for ſuch Debt as the Teſtator might, and when Debt will not lie, it is not fic 
that this Action upon a bare Promiſe ſhould tie him; for it ſtands all upon one Reaſon; and if theſe 
Actions ſhouid be allowable it would be verw miſchievous, Ibid. ſays, Note that the ſame 
Term the _ —_— was given between Griggs «nd Yelhoule, in an Action againit an Admi- 
niſtrator on a Promiſe of the Inteſtate's to pay Mories &c. - S. C. cited Mo 691. as adjudged, 
and Judgment reverſed accordingly. —— Cro, E. 459. pl. 2. Hill. 38 Eliz. Serle v. Roſle, S. P. 
and Judgment in B. R. reverſed in. Cam. Scucc. accordingly. _ | ns 


29. A Man by his Will deviſed 40 J. to two Infants equally. The Vel 23, 
Executrix delivered the Money to one to whom the Defendant was Executor, Whorwood 
who made a Bill ſealed, teſtifying that he had received the 4ol. to the Lie 8 gt p 
of the Infants. One of the Infants died Inteſtats. His Adminittrator . —.— 8 
brought Debt againſt the Defendant the Executor of the Bailee, It 8rownl. 82. 
was adjudged the Action was maintainable, and the Specialty, altho' S. C. ſeems 
it was not made to the Infants, yer it was a ſufficient Teſtimony of che 82 a 
Debt on which the Executor is chargeable. Mo. 669, pl. 914. Hill. „ 
42 Eliz. Shaw v. Nor u oo. r n 


3 | | | 729. pl. 66 
Shaw v. Norwood, S. C. adjudged.— Ov. 127. S. C. adjudged. | 


tf, Cro. E. 883. pl. 17. Paſch. 44 Eliz. B. R. Sc. John v. Bran- PG 
dring. C | | | | h 3 | judged for 
it's", BYE ag agg the Plaintiff, 
and the Judgment affirmed in Error. 


zu. Aſſumpſit does not lie for Debt by ſample Contraf? due by the 8. © ea 


Teſtator againſt Executors. Vely. 20. Mich. 44 & 45 Eliz. B. R. hoop ack. 
Slade v. Morley, | | OT; 8 


| for the molt 
1 55 : | . | neceſſary 
Thing, viz. Meat and Drink, which binds even an Infant to Payment, yer will it not charge an Ex- 
ecutor of one of full Age; but this is meant where the Contract is only by Word. Went. Off. Ex. 
129, —— Mo. 433. pl. 608. S. C. & S. P. held by che greater Opinion in the Exchequer Chamber, 


32, A. brings Debt againit the Executor of B. upon the Teſtator's 10 Rep. 57. 

Aſumptfit to pay a certain Sum of Money, Which neither he nor his 3 * 8 

Executor has paid. Reſolv'd by all the Juttices ot England that the Cob 14 

Action well lies. 2 290. pl. 28. cites 9 Rep. 86. b. Mich. 9 Jac, J. as ad- 

B. R. Pinchon's "aſe. M65 we e 1 * that 
| Wes 1060 oh 


the Caſs lies againſt the Executors &c. 


33. If a Promiſe be broken in Liſe of Teſſator, be ir for Debt or colla- 
teral Matter, yet the Executor is liable. Roli Rep. 266. pl. 39. Mich. 
13 Jac. B. R. in Caſe of Sander v. Efſterby. DE OY br nn Ps 

34 In Debt againſt Executor of Leſſee for Years for Rent arrear, the 
Executor pleaded, That be never agreed to the taking of the Term; but 
the Plaintiff had judgment; For inaſmuch as he took upon him the 
Office of Executor he cannot retuſe the Term. Lat. 201. Arg. Hill. 
IS Jac, C. B. Rot. 3068. Hey don v. Hudſon, 5 

4 a; 3 36. Deli 
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Palm. 112. 35. Debt for Rent againſt an Executor upon a Leaſe made to the Teſta. 
Moule v. tor for Rent incurred after his Death. The Detendanct pleaded, That 
Moody after the Death of the Teftator he relinquiſhed the Poſſeſſion of. the Land, 
ary any ag and did not intermeddle there with, and had adminiſtred all the Teſta. 
Plaintiff.— 7or's Goods. The Writ was brought in the Debet & Detinet, and adjudg. 
2 Roll Rep. ed good. 2dly, Reſolved, the Fxecutor could not waive the Pol 
131. Paule leſs it had been ſpecially alledged that the Rent was greater thau the Va. 
8 . = lue of the Land, tor then perhaps, 7 ſpecial pleading of it, he might 
Juſtices be diſcharged of it. Cro. J. 549. pl. 10. Mich. 17 Jac. B. R. Mayle 
agreed that y, Cacyffyr. | | 


the Executor LE. | g 5 a 7 1 
cannot waive the Term ard Leaſe; but that notwithſtanding this Waiver he ſhall be charged with 


the Rent; And by Haughton J. admitting he may waive this Term, yet he ought to give the Leſſor 
Notice of the Waiver of it; And by Montague Ch. J. if the Rent is more than the Land is worth 
the Executor might have pleaded it, and in ſuch Special Caſe by his Waiver of the Term and Leaſe 


7 


he might have diſcharged himſelf of the Rent. 


36. Debt againſt an Adminiftrator who pleaded that the Intęſtate ac. 
 knowledged a Fudgment to him for 15001. and died, and that be retained 
Goods to that Value to fſatisty himſelf, and that he had not Aſſets ultra 
more than 40 5. It was moved, that he ought to plead the general Iſſue, 
and give this Matter in Evidence; Per Hobart, He may give this in 
Evidence, or he may plead that the Fudgment is not ſatisfied or def eaſanced; 
but we may not compel him to change his Plea unleſs he will. Win, 
no, Hill. 21 Jac. C. B. Bacon v Welton. 
37. Executors may be charged for Debis and Damages vecover'd 
_ againſt Teſtator, and Debts by Recognizance. And lo allo tor Debrs 4 
Statute Merchant, though Ld. Brook thought the contrary, Went. 
ON EX. 11% 118. LEN e | - 
38. o of Iſſues forfeited, Fines impoſed by Juſtices at Weſtminſter, 
or at Aſſiſes, Quarter Seiſions, Commilhoners of Sewers or Bankrupts, 
by Stewards in Leets &c. For all theſe are Debts of Record which Exe- 
cutors ſtand charged withal. Went. Off. Ex. 117. . | 
39 Ir ſeems that the Executor is liable in all Caſes where Teſtator 


could not have waged his Law had he been ſued in his Lite-time, 


See Went. Off. Ex. 118. 120, . 18 5 
40. Executor ſhall be chargeable for Money due to a Gaoler by a Pri- 
ſoner for his Diet; Becauſe it is for the publick Good to have Priſoners 
kept, which cannot be without affording them Victuals. Went. Off, 
Ex. 1321, 122. | | ELON 
41. It one has an Exchequer Order to receive Money of ſome Officer of 
the Crown, and delivers to one of them who has Money ot the 
King's then in his Hands, but dies without paying the ſame, his Exe- 
cutor ſhall be chargeable with Payment thereot. Went. Oft Ex. 122. 
4342. An Executor ſhall not be charged with a Treſpaſs committed b) 
the TZeſtator. Toth. 151. cites 3 & 4 Car. Holland v. Owen, 
43. Covenant was brought againſt the Executor of the Leſſee for nun- 
payment of Rent upon an expreſs Covenant. The Detendant pleads, That 
before the Rent became dus he aſſigned over to F. S. The Plaintiff demurs 
Ic was ſaid by the Court, that though the Detendant had aſſigned over 
| betore the Rent became due, yer he might be charged as Executor upon 
the expreſs Covenant, but he could not be charged as A/iznte, if be al- 
/igned over before the Rent became due; and here the Plaintiff hath, Elec- 
tion either to charge him as Aſſignee or Executor, and having charged 
him as Executor it is no Plea ; tor as he might have charged the Tel 
tator upon this expreſs Covenant after Aſſignment, ſo he may the Exe- 
cutor, but then judgment ſhall be only De bonis Teſtatoris. Freem. 
Rep. 377. pl. 489. Mich. 1674, Jenkins v. Hermitage. 


44 It 


— 


Executors. 279 


44. If a Man deviſeth a Term for Tears, being greatly indebted and not 

| raving Aſſets, and the Executor aſſents to the Legacy, and the Deviſee 
| enters, a Creditor that hath a Fudgment de bonis Teſtatoris cannot take this 
Term in Execution by averring, that this Aſſent ot the Executor was per 
Fraudem ; but he muſt take Advantage ot it by way of Devaſtavit in the 
Fxecutor. Arg. Freem. Rep. 465. pl. 636. Trin. 1678. in Cale of 

. Knight v. Peachee. 3 

45. An Adminiſtrator pendente lite of a Will is liable to Actions. 2 
Show. 69. pl. 54. Trin. 31 Car. 2. Impey v. Pitt. 

46. A Scire Facias lies againſt Executor of Bail. 2 Show. 3 10 pl. 321. 
Trin. 35 Car 2. B. R. Anon. ie „ 
J. By 1 Fac. 2. cap. 1). No Adminiſtrator ſhall be cited to Account Inteſtate 
atherwiſe than by Inventory, but in Behalf of a Minor, or by a Creditor ** * Deb- 
or next of Kin. 5 8 Cogle Con- 

| 5 | | WT | tract, bur 
more than ſix Years were elapſed. Adjudged that the Perſon to whom he was Debtor is a Crediror 
within this Act to compel the Adminiſtrator to Account; for it is a Debt tho'* barrable by the Statute 


of Limitations, and ſo a Prohibition moved for to the Spiritual Court was denied, Ld. Raym. 
Rep. 232. Trin. 9 W. 3. Waintord v. Barker, | | 
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48. An Adminiſtrator muſt give Bond to the Sheriff of the Penalty of 
40 |. for his Appearance at the Nw of the Writ, and the Sheriff is 
* not obliged ro diſcharge him on the Attorney's Promiſe to appear, but 
it an Attorney ot this Court or of C. B. do make ſuch Promiſe, the Court 
1 will compel him to perform it. Cumb. 299. Mich..6 W & M. in B. R. 
j 49 On Trial before Holt Ch. J. in Debt for Rent, he held that 
| an Adminiſtrator is chargeable as Aſig nee tor the Time he enjoys it, and 
is in Poſſeſſion, Show. 348. Paſch. 4 W. & M. Buck v. Barnard. 
30. In an Aion againſt a Teftator upon a ſimple Contract, there is an 
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interlocutory Judgment given and Writ ot Inquiry awarded, but be- 
y tore. final Judgment given the Party dies. Judgment is entered 1 
| againſt him purſuant to the Stature 8 & 9 W. 3. cap. 10. Per Cur, B. 
. R. this is a udgment in the Teſtator's Time and thall be paid betore 
, — 1 Salk. 42. pl. 12. Paſch. 3 Ann. B. R. Weſton v. 
ames. Fn Re 
. Ji. 4 & 5 Ann. 16. Makes Adminiſtrator of Guardian, Bailiff, 
3 Receiver, Fointenants, and Tenants in Common, liable to Account, 
f 52. Tenant for Liſe and Remaiderman joins in Mortgage of Lands, and 


they both covenanted and gave Bond 10 pay the Money; The Tenant 
N tor Lite dies. Lord Cowper ſaid, it Remainderman pays the Money 
e and takes up the Bond, or gets the Covenant aſſigned, he may prefer his 


5 Bill againſt the Executors of the Tenant for Lite, but not elſe. G. 
Equ. Rep. 69. Paſch. 7 Ann. in Caſe of Hungertord v. Hungerford. 
1 53. Attorney having delivered up Deeds to an Executor, which he was 
4 not obliged to do till his Bill was paid, which Deeds would be of great Uſe 
1 to the Executor in ſeveral Suits that were then carrying on, tbe Executor 
it baving changed his Attorney, this is a ſufficient Confederation to make the 
8 Executor liable tor the ſull Demand, whether Aſſets or not. MS. Tab. 

t January 2th, 1719. Dutcheſs ot Hamilton v. Incledon. . 
1 54. An Husband voluntarily, and after Marriage, a/lows the Wife for 
[a ber ſeperate Uſe, to make Profit of all Butter, Eggs, Pigs, Poultry and 
. Fruit, beyond what is uſed in the Family, out ot which the Wife ſaves 
d 100 J. which the Husband borrows and dies. The Court will allow this 
. Agreement to encourage the Wife's Frugality, and the Wife ſhall come 
2 in a Creditor for this 100 l. eſpecially there being no Detett of Aſſets to 
i} pay Debts. 3 Wms's Rep. 337. Mich. 1734. Slanning & al' v. 
Style & al. e 5 
. 09 
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Ser (P. a. 2.) Where an Executor ſhall pay Coſts, 2 


Kelv 209. T, An Adminiftrator brought Account againſt B. ſuppoſing B. 
b. 22 8. C. A. to be Receiver to his Inteflate, and before Count made A waz 
Verbi. em monſuited. B. cannot have his Coſts adjudg' d ro him by the Court by 
FO Virtue of the Statute 23 H. 8. becauſe A. did nor ſuppoſe the De. 
fendant to be his Receiver, but Receiver of the Inteſtate. Bendl. 19. 
Paſch. 28 & 29 H. 8. Allen v. Allen. . 
2. In Aſſumpſit brought by the Plaintiff as Adminiſtrator of J. S. i. 
on a Promiſe made to the Teſtator; after Iffue joined the Plaintiff wa; 
#onſuit. Coſts were prayed tor the Detendant upon the Statute of $ 
Eliz. which giveth Cofts againſt him who ſueth maliciouſly; but the 
Court denied to give Colts, tor that it cannot be ſaid to be uſed malici. 
ouſly being tor another, neither can it be known but that rhe Plaintif 
had Colour to ſue. Cro. E. 69. pl. 21. Mich, 29 & 30 Eliz. Ford 
„ > Ns 5 9 5 
3. In Afumpfit by Adminiſtrator upon a Promiſe made to the Teta 
he was nonſuit; The Court would not give Colts. Cro. E. 69. pl, 
21. Mich. 29 & 30 Eliz. B. R. Ford v. Rolls 
Noy 64 4. Where they bring Action in their «vu Rights, as upon Converh. 
Lady on or Treſpaſs made to them, Coſts ſhall be paid, fic dictum tuir, 
C4578 f. Savil 134 pl. 211. Paſch. 36 Eliz. Drake v. Royman. 
held accord . | | 


ingly But otherwiſe where they bring Action as Executors or Adminiſtrators in Rightof 
their Teſtator &c. as De Bonis aſportatis, by the Statute 4 E. z. Ibid. Action upon Traer 


4 Conzerſion of Goods of the Inteſtate. The Time of the Converſion being ſuppoſed after the Admin. 
„ Verdid dein found againſt the Plaintiſt, The Queſtion Hy W Cir the Plain. 
rift ſhould pay Coſts? And reſolved that this Action being grounded upon the Converſion in his own 
Time, and not in the Time of the Inteſtate, was as his own proper Action; wherefore he ſhould 
pay Cofts. Cro. C. 219. pl. 3. Trin. J Car. B. R. Atkey v. Heard. Jo. 241. pl. 6. 8 C 
accordingly.— 2 Show. 342. pl. 350. Paſch. 36 Car. 2. B. R. Blackway v. Betton, S. P. ruled 
accordingly per tot. Cur. — 2 Ld. Raym Rep. 865. Arg. cites the Caſe of Arkey v. Hard, 
and admitted per Cur. for in that Caſe the Plaintiff might have ſued without naming himſelt Execu- 

tor it the Goods were once in his Poſſeſſion. . FS: | 


5. Debt againſt an Executor upon an Obligation made by bis Tiftutor 
The Plaintiff was nonſuited. The Defendant had Coſts by Order of 
Court. Otherwiſe it is where an Executor is Plaintiff and is non- 
ſuited, for it cannot be intended that it was conceived upon Malice by 
him. Cro. E. 503. pl. 25. Mich. 38 & 39 Eliz. in B. R. Fether- 
„ Ron N. Mes . <1; 

6. In Debt againſt Baron and Feme as Executors &c. they plead Po- 
ment by the Teſtator, and upon Iſue it is found againſt them and Judy- 
ment quod recuperet debitum de Bonis Teſtatoris, and the Coſts and 
Damages &c. And if nor, then the Coſts and Damages de Bonis pro- 
priis. And in Error it was held to be a good Judgment, although 4 
3 Covert cannot have Goods in her own Right; Vet ſhe may 
have them as Executrix. And ſo Judgment affirmed. Noy 125, 126. 
Anon. ph, J N OE di, ; 
7. Ir was adjudged by the whole Court, that in thoſe Caſes where 
an Executor is Plaintiff touching Things concerning the Teſtament. and 
is nonſuited, or the Verdict paſſes againſt him, that he ſhall not pay 
_ Coſts upon the new Stature 4 Jac. for the Statute ought to have 4 
reaſonable Intendment, and it cannot be preſumed to be any Fault in 
the Executor who complains, becauſe he cannot have perſect Notice ot 
what his Teſtator did, and ſo it was reſolved by all the Judges of (. 

B. Brownl. 10). Hill. J Jac. Anon, | 

| 8 8. Executoſ 
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8. Executor declares for Goods of Teſtator's taken out of his Poffeſſion, 


but on Evidence they appear to be his own Goods, He thall be non- 
ſuited and pay Coſts; Per Holt Ch. J. 6 Mod. 94. | 

9. If a Man dies Inteſtate, and he zo whom the Adminiſtration apper- 
tains is ſued by others which pretend to be Adminiftrators, and Sentence is 
given againſt the right Adminiſtrator, and Colts given againſt him, the 
%s ſhall not be of the proper Goods of the Adminiſtrator, but of the Goods 
ot the Inteſtate; as the Colts which are ſpent in the Spiritual Court, tor 
the Probate ot a Teſtament ſhall be only of the Goods of the Teſta- 
tor; Per Hobart Ch. J. Winch. 11. 19 Jac Anon. 
10. It Executors are Nonſuit, or Fudgment given againſt them upon a 
Ferlliſt, ey thall not pay Coſts within the Statute of 23 H. 8. or 

Jac. and ſo is the conſtant Practice, tor the Statute ſpeaks of any Con- 


tract or Specialty,made with the Plaintiff, or between the Plaintiff aud De- 


fendant ; and the Executor brings an Action upon the Contract of ano- 


ther, Winch. 70. Hill. 21 Jac. C. B. agreed in Caſe of Trehern v. 
Claybrook. 3 VVV | 
II. It Executors have a Leaſe fer Years, and they demiſe it rendring 


Rent, and for Rent arrear they bring an Action, it ſhall be in the Debet 


and Detinet, and they ſhall pay Coſts if they be nonſuited, and yet 


their Title is as Executors, but it is founded upon their own Contract. 
Hutt. 59. Hill. 1 Car. in Cafe of Townly v. Steele. 


12. So if they pe an Action of Treſpaſs for the taking f Goods 
olſe 


which came to their Poſſeſſion, which Goods were in Truth tortion/ly taken 
b the Teftator and died p'ſſeſſed thereof, and they being nonſuited they 


all pay Coſts; and Executors in Actions brought againſt them ſhall 
pay Coſts, and it they have no Goods of the Teſtator it ſhall be de 


Bonis propriis. Hurt. 79. Hill. 1 Car. in Caſe of Townly v. Sceele. 
1:3. An Engliſh Bil was preferred 10 be relieved againſt a Bund entred 


into by the Plaintiff to the Defendants Teftator, upon an Agreement of ihe 
Teftator's to ſave the Plaintiff barmleſs againſt others. It was after wards 


ordered that the Executor here being a Detrendant ſhould not pay Colts, 
becauſe it is without a Precedent, and that it was no Reaſon to give 


| Coſts in Equity becauſe the Law allows Coſts; for that an Executor 


cannot plead the Recovery at Law in Excuſe of Aſſets. Hardr. 165. 

14. Twiſden conceived Executors only liable by 13 Car. 2. to pay double 
Coſts, but not within 3 Fac. unleſs Debt be brought againſt him on the 
firſt Fudgment, which be has by Devaſtavit made his own Debt, which 
the Court agreed. Keb. 716. in pl. 42. Paſch. 16 Car. 2. B. R. in Cale 
ot Webſter v. Bat. 5:6 


15. The Ch. J. on Conference with all the Judges at Serjeant's-Inn, | 


delivered the Opinion of the Court, that on Fudgment de Bonis Teſtato- 


ris an Executor that has no Aſſets ſhall not pay Co#s of Damage clear, 
but this follows the principal Debr, whereupon they ordered to much 
| a was aſſeſſed for Damage clear to be delivered back by che Sheriff our 


of Execution. 2 Keb. 275. pl. 36. Mich, 19 Car. 2. B. R. Upton v. 


Noell. 


16. An Adminiſtrator brings Debt upon an Obligation. The Defen- 
dant pleads Payment to himſelf; Upon which it was found for the De- 
fendant. Coleman prayed that he might have Coſts, As where an Ex- 
ecutor brings an Action ſur Trover and Converſion in his own Time, 
and ound againſt him, it was ruled in Atkins's Caſe, Cro. E. that 


he thould pay Coſts, and here of his own Knowledge he had no Cauſe 


of Action, the Money being paid to himſelf; But the Court reſolved © 


that there ought to be no Colts in this Caſe, for the Action of Trover 


in his own Time might have been brought in his own Name, fo it wag 
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needleſs to name himſelf Executor or Adminiſtrator, but the Action her- 
is merely in Right of the Inteſtate. Vent. 92. Trin. 22 Car. 2. B. R. 
Anon. 7 — 
15. Executor or Adminiſtrator nonſuit ſhall not pay Coſts, though 
for a Tort done in their own Time. 3 Lev. 60. Trin. 34 Car. 2. C. B. 
Maſon v. Jackſon 2 
18, Lady Pye Executrix to her Husband found a Statute of 2550! 
againſt the Duke of Norfolk &c. Upon her ſtirring in ir, a Deed of 
Covenant was ſhewn to her Counſel, and atterwards thewn in Court for 
the Delivery of the Statute up; however ſhe proceeded and brought in 
a Croſs-Bill, and put them to as much Trouble as the could. Upon 
the Hearing it appeared that the Statute was ſatis/ied, and ordered tg 
be vacated, not aſſigned, and ſhe ordered to pay Coſts, not as to oblige 
her Perſon, but our of the Eſtate. Skin. 85. pl. 2. Hill. 35 Car. 2. La- 
dy Pye v. Duke of Norfolk. 5 | - 
19. Executor's Agent refuſing to pay a Legacy becauſe of uncivil Lan. 
guage given him by the Legatees, but conteſſing Aſſets, decreed to pa 
the Legacies with Intereſt from the Time they were made payable, and 
| Coſts out of his own Eſtate. Fin. Rep. 213. Trin. 27 Car. 2. Ireland 
| and Walthew v. Thurſton and Smith. 1 1 
2 Jo. 4). 20. An Executor ſues on an In/imul Computaſſet with himſelf for a Dall 


Bull v. que to the Teftator and is nonſuited, he thall not pay Coits ; Per three 


Palmer, 


S. C. accord- Juſtices, but Wild e contra. 2 Lev. 165. Hill. 2) & 28 Car. 2. B. R. 


ingly; for Bulmer v. Palmer. 

he makes | | | | 

his Title as Executor, and the Money recovered ſhall be Aſſets. 
S. C held accordingly. — S. P. contra per Treby Ch. J. Ld. Raym. Rep. 439. For the account. 
ing with the Executor gives not any new Duty, but only aſcertains that which was due before, 


Freem, Rep. 424. pl. $68 


21. An Action brought againſt two Executors. One appears and pleads 
no Aſſets, and found againſt him. Judgment againſt both, but with 
Coſts only againſt him that did appear and plead. Quzre if good. 2 
Show. 365. pl. 354. Trin. 36 Car. 2. B. R. Anon, 1 
22. F. S. was in Execution in the Cuſtody of the Defendant at the Suit 
of Teſtator. After whoſe Death F. S. eſcap:d ; whereupon the Executur 
brouę ht Action of Debt and was nonſuited. The Detendant prayed Coſts 
upon the Statute, but it was denied, becauſe he brought the Action as 
Executor, and not in his own Right; For Coke Ch. |. ſaid, that the 
Damages which the Executor Fould recover would be Aſſets, and 
when he brings ſuch Action it is in the Detinet. Roll Rep. 63. pl. 8. 
Mich. 12 Jac. B. R. Long v. Winſcombe. | 


3 Lev. 375. 23. Judgment was given againſt an Executor who brought a Writ of 


S. C held Fyror, and the Fudgment was affirmed and ruled that the Executor ſhall 


accordingly. 


=I Med, not pay Coſts, and the Courſe always has been accordingly, which the 


245. S. C. Court ſaid was the beſt Expoſitor of the Statute. Skin. 400. pl. 34 
vs accord- Mich, 5 W. & M. in B. R. Gale v. Till. 5 e 
ng'y, | | 


though not exempted by Stat. ; Jac. cap. 8, ——-Comb. 228. S. C. held accordingly. —— Carth, 


281. S. C. held accordingly.— Mod. 77. pl. 35. Mich. 22 Car. 2. B. R. Legg v. Richards. S.. 
Vent. 166. S. C. e „ . Gf 


24. In an Action upon the Caſe againſt an Executor upon Plene Ai. 
miniſtravit pleaded, rhe Plaintiff muſt prove his Debt, otherwiſe he 
ſhall recover but 1d. Damages though there be Aſſets, for the Plez 
only admits the Debt, but not the Quantity, Per Holt Ch. J. Salk 
296. pl. 3. Trin. 5 W. & M. in B. R. Shelley's Caſe. | 
23. Adjudged, that where Executors ſue upon any Contract of their 
Teftator, or for any Wrong done to him, they ſhall pay no Cots eithe! 
upon a Nonſuit or Verdict againſt them; fo wherever he _ 0 
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Executor, as for Inſtance, He brought an Action of Debt upon a Bond 
due to his Teftator ; The Defendant pleaded Payment of the Money to him- 
ſelf, viz. to the Executor, upon which they were at Iſſue, and a Verdict 
azainft the Plaintiff, yet he paid no Coſts ; but if he had brought the 
Money into Court, then the Plaintiff muſt, proceed at his Peril. 3 Salk, 
105. Hill. 8 W. 3. B. R. Bigland v. Robinſon. 

26. In all Caſes where an Executor or Adminiſtrator ſues for a Debt 
or other Thing belonging to the Teftator &c. and grounds his Action upon 
the [ame Contract that was to the Teſtator, he ſhall not pay Colts it he 
n fail in the Suit; Bur / he grounds his Action upon a Contract expreſſed, 
1 or by Implication and Operation of Law, which accrues to him after the 
. Death of the Teftator, there the Action lies in his own Name, and the 
i naming him Executor &c. is void, and he _— Colts ; Per Treby 
s Ch. J. and Powel J. Ld. Raym. Rep. 437. Hill. 10 W. z. in the 

Caſe of Nicholas v. Killigrew. - i 
N 27. If an Adminiſtrator brings an Action for Money receiv'd to his Uſe, 
y the ſame being ſu much due to the Inteſtate, and receiv'd by the Defendant 
q 2 the Inteftates Death, and the Plaintiff is nonſuited, he ſhall pay 
Coits. Ld. Raym. Rep. 436. Hill. 10 W. 3. Nicholas v. Killi- 


rew. Ws Foes 

It : 28. If the Executor &c. brings an Action upon an Inſimul computaſſet , 10 an” 

ee with himſelf after the Death of tbe Teſtator, he ſhall pay Coſts; and yer Paſch. 28 

J it is tor a Duty due to the Teſtator and not altered; For the account- Car. 2. B. R. 

| ing with the Executor does not give any new Duty, but only aſcer- Bull v. 

tains that which was due before; Per Treby Ch. J. Ld. Raym. Rep. ba» wa S. P. 

2 . T: 8 | Con- 

58 437. Hill. 10 W. 3. in Caſe of Nicholas v. Killigrew. 


tra that he 
5 5 | | ſhall not 
y Coſts.—2 Lev. 165. S. C. Three Juſtices held that he ſhall not pay Coſts; For the Action is 
in the Right of his Executorſhip, and the Money to be recovered ſhall be Aſſets, but Wild J. held 
ds hr ge | | e 


* 29. The Reaſon why an Executor, Defendant or Plaintiff, upon a 

5 Nonſuit ſhall pay no Coſts, is, becauſe the Suit being in auter Droit, 

i he may well be thought miſconuſant of the Truth of the Cauſe of Ac- 

. tion. Per Cur. 12. Mod. 440. Hill. 12 W. 3. Anon. 3 
Fu 30, Executor ſhall pay Coſts for not going on to Trial, Per Cur. Far. 8 ot Ad- 
2 98. Mich. 1 Ann. B. R. Anon. N 5 
ar Mich, 1 Ann. B. R. Anon. S. P. 1 Salk. 314. pl. 21. Paſch. 2 Ann. Teas 
8. 


31. Where the Thing ſued for is Aſſets in the Executor or Adminiſtra- 
tor before Recovery, there they ſhall pay Coſts on the Nonſuit; Or when 
ll the intire Cauſe of Action ariſes in his own Time. Per Powell. 6 Mod. 
| 92. Hill. 2 Ann. BR „ „ . ; 
32. In Trover &c. by an Executor upon a Trover &c. in his own Time And by the 
3 he ſhall pay Coſts of Nonſuit; For he need not name himſelf Execu- better Opi- 
tor, and the Goods are Aſſets in his Hands though he never recovers nion Admi- 


mh them. Per Cur. 1 Salk. 314. pl. 21. Paſch. 2 Ann, B. R. in Caſe of 8 


T. Eaves v. Mocato. 
„ | 3 1 

Geo. Coatſworth v Shaftoe.— So the Adminiſtrator ſhall pay Coſts where he declares that the 

Inteſtate at his Death was poſſeſſed of Goods, and that after his Death, and before Adminiſtration 

committed, they came to the Defendant's Hands who converted them, and it is found for the De- 

fendanr, the Converſion being ſince the Death of the Inteſtate. Vent. 109, 110. Hill. 22 & 23 

Car. 2, B. R. Anon. | 5 


| 33. For Rent accruing in Executor's own Time, Executor nonſuited The Re- 
ſhall pay Colts. 6 Mod. 92. 93. Per Powell J. Hill. 2 Ann. B. R. Porter makes 
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284 Executors. 
a Quere if ſays it was agreed to have been adjudg'd, as alſo that in Covenant wich 
eels, er. Teſtator, and Breach in Executor's own Time he thould pay Cots, 


ence upon this Account between Covenant for Rent on a Covenant made with a Teftator, and Debt 
tor Rent upon a Leaſe made with him. | 


6 Mod. 91. 35. Husband and Wife declare on an Indebitatus Aſſumpſit to them 


ron, as Executors. On a Noxſuit they ſhall pay Colts. 1 Salk. 20). pl. 6, 


Ibid. 181. Hill. 2 Ann. B. R. Jenkins v. Plume. 


S. C. ad- | OE | 
judg'd accordingly.— 3 Salk, 105. pl. 3. S. C. held accordingly. 


6 Mod 93. 36. Executor brought Action and declared on an In/imul Computa 


*. cites ſet with himſelf, Detendant could not have Colts, becauſe ſuch Pro. 
1 miſe begat not a new Cauſe of Action, but aſcertained the Old which 
remained {till the Debt ot the Teſtator. 1 Salk. 207 cited per Cur. zz 
the Caſe of Elwes v. Mocato. | wy 
37. If there was Fudgment and Execution in Teftator's Life, and Eſcape 
in Executor*s Time, upon a Nonſuit in Action by Executor, tor this E. 
cape he ſhall not pay Coſts, but it he had Fudg ment and Execution in his 
own Time, and an Eſcape had happened, tor which he brings Action 
and is nonſuited he ſhall pay Coſts. Per Holt Ch. J. 6 Mod. 92. Hill. 
2 Ann. B. R. in Caſe of Jenkins v. Plume. be. 
38. It Teſtator's Goods are taken and converted before they come to 
the Executor's Hands, he ſhall not pay Coſts upon a Nonſuit in an 
Action brought tor theſe Goods, for they were never Aſſets ; Per Holt 
3 1 Salk. 208. pl. 6, Hill. 2 Ann. B. R. Jenkins v. Plume, alias, 
Hill. | | 
353 39. Executor brought Aſſump/it for Meney of his Teftator, had and n. 
As by 785 ceived by the Defendant to the Uſe of the Plaintiff as Executor and was 


Name of Nonſuit. Per. Cur. he ſhall not pay Colts, for he could not ſue but as 
Elis v. Executor, and it is not material whether the Money was received b 
Mocato. the Defendant ſince the Death of the Teſtator, or before; for ſuppoſe 


it fince, it is not Aſſets in the Hands ot the Executor till it is recover- 
S Salk. 314. pl. 21. Paſch. 2 Ann. B. R. Eaves v. Mocato. 


I Salk 20% 40. Where the Executor need not, though he does, name himſelf Ex. 


. She ecutor, he ſhall pay Coſts on a Nonſuic. 6 Mod. 181. Trin. 3 Ann. 
105, 106. | | FL | e | „ . | 
S. C. held accordingly. — 11 Mod. 174. S. C. accordingly. — So of Adminiſtrator. 8 


Mod. 108. Mich. 9 Geo, Coatſworth v. Shaftoe, S. P. by the better Opinion. 


41. In an Aſſumpſit by an Executor for Money received after the Death 
of the Teſtator, it the Executor be Nonſuit he thall pay Coſts; For the 
Law gave this Privilege to Executors of not paying Colts, only where 

the Cauſe of Action accrued in the Teſtator's Liſe- time; and there, 
becauſe it could not be ſuppoſed that the Executor was conuſant ot 
privy to the Act of the Teſtator. 11 Mod. 135. pl. 17. Trin. 6 Ann. 
in B. R. Modely & Ux' v. Vork. e 
442. Action brought by an Adminiſtrator and declares upon two 
Counts, one upon a Promiſe to the Inte/tate in his Liſe- time, the other 
upon a Promiſe to the Plaintiff himſelt, and names himſelt Adminiſtta- 
tor in both; and upon the Trial the Plaintiff was Nonſuit; And the 
Queſtion was, Whether he ſhould pay Coſts? Powel J. Holt abſente, 
ſaid, that theſe two Counts could not be joined; and if an intire Judg- 
ment had been given, judgment ſhould have been arreſted ; Bur it 183 
Queſtion, whether it might not have been made good by taking Judg- 
5 ment 


em 


—_—— dt 


Executors. : 28g 


G— P R 


ment upon Count only? But in this Caſe the Plaintiff muſt pay Coſts, 
recauſe Nonſuit goes to the whole ; And ſo it was ruled by Powell, 
Poyis and Gould. 11 Mod, 256. pl. 10. Mich. 190g. B. R. Jones v. 
Wilſon. 3 

43. In an Action of Trover, the Plaintiff declared that the Teft ator 
146 poſeſſed of the Goods in DOueſtion, and being fo poſſeſſed made bis 
Vl, and the Plaintiff Executrix, and died after whoſe Death the Goods 
ame to the Hands and Poſſeſſion of the Defendant by his finding them, 
who converted them to his own Uſe. Upon Not Guilty pleaded the Plain- 
tiff was nonſuired, The Court reſolved here that the Plaintiff ſhould 
pay Coſts, for his Teſtator died poſſeſſed, and then che Property and 
poſſeſſion was veſted in his Executor, and the Trover and Converſion 
by che Defendant was in his Time, and therefore he might have had an 
Action in his own Name without alleging himſelf Executor ; But in the 
Caſe of Hunt v. Balloe, cited as now lately ſettled and reſolved ia 
this Court, that though the Trover and Converſion was alleged in the 
Time of the Executor, yet there it appeared that the Teſtator did not 


die in Poſſeſſion pt the Goods, and therefore there is a Difference be- 


tween the Caſe. Comyns's Rep. 162. pl. 110. Paſch. 8 Ann. C. B. 


Hole & Ux' v. King. 


44. An Executor brought Debt upon a Bond entred into by the De- 
ſendant to the Teftator in 1676, and a Breath was aſſigned to be made by 
the Defendant in the Executor's Time about a Year before the Action 


| brought ; and on Iſſue thereupon Verdict was given for the Defendant. 


And Serjeant Chapple moved the Plaintiff might pay Coſts, becauſe 
the Breach was aſſigned to be done atter the Teſtator's Deach in the 
Executor's Time; Sed non allocarur ; For per Cur. the Bond is the 
Cauſe of Action, and the Plaintiff could not ſue bur as Executor, and 
therefore the Motion was denied. 2 Ld. Raym. Rep. 1413, 1414. 
Hill. 12 Geo. B. R. Portman v. Cane. 5 N 5 
45. Plaintiffs Executors do not Coſts upon the original Fudgment, but 
it has been always held that Defendants Executors do. The fame D 
tinction he thought ought to be obſerved upon Writs of Error, eſpeci- 
ally as in the preſent Caſe the Executor is found to be guilty of a De- 
vaſtavit 3 By the Chief Juſtice, to which the others agreed. 2 Bar- 
nard. in B. R. 450. Paſch. 7 Geo. 2. in Caſe of Catwell v. Nor- 
3 5 3 5 
46. Where a Bill is brought to ſecure and have the Benefit of a con- 
tingent Intereſt deviſed over, the Coſts ſhall be paid out of the Aſſets of 
the Teſtator, who by his Will has occationed the Difficulty. 3 Wms's 
Rep. 303. Trin. 1134. Studholme v. Hodgſon. Yo 


— 


(Q. a) What Debts ought to be firſt ſatisfied 


I, IF the Teſtator had acknowledged a Statute for Performance of + Roll Rep. 
Covenants in Certain Jndentures, yet the Executor cannot 495: pl. 26. 
plead this in Bar of Action of Debt upon a Bond, the Statute not be 8. C. ce 
ng torteired at the ime, becaule it is Uncertain whether it ſhall ever — 8 “ 
be forfeited. Adjudged 5 Rep. 28. b. Har ron Caſe, . Colitra P. cited Bridg- 
38 Ellz. B. R. adjudged, f Woodcock againſt Fox, © man 80,—— 


| Mo 7552 
pl 1034 Hill. 1 Jac. S. P. held accordingly by Popham and Gawdy. 7 Gouldab. 142 


pl. 57. Hill. 43 Eliz. Woodcock v. Hern, S. 15 enner held the Plea good, but Gawdy ſaid he had 
- : . 4 ; | oe 3 : 2 ” g heard 
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card divers learned Men doubt of it; ard he thought, that if, the Executor pays this Debt, and the 
{rarute is broken after, he ſhall be chargeable in a Devaſt vit of his own proper Goods 

It in this Caſe the Recognizance or Statute be executed by Extent upon the Teſtator's Lands in 
his Lite-time, the Judgment ſhall not cult it; Fur the Land was firſt bound by the Statute or Recoy. 
mance. Jenk. 274. pl. 94. | | | 


_—_ 


Bricgm. 59. 2. Ik the Teſtator had acknowledged a Recognizance with Coy. thi 
Rr dition tor the Payment ot a leſs Sum at a Day to come, the Erecutgr ſay 
S. C. 8& S. P. MAY plead this Rercognizance in Bar of an Action of Oebt ona me 
ſcems ro be Bond, though the Cap or Papment by the Condition of the Re. Re 
N - CONMANCe ve not pet came, becauie this is a Outy preſently and 
a pl 26, bertain, maumuch as the Condition is tor the ]Iayment ok Yony, 
S.C adivr- Tk. 14 Ja. B. R. agreed, Robſon againſt Francis. 

natur — — | | | 

S C. cited by Vaughan Ch J. Vauph. 103. that ſuch Recognizances are to be fatisfied befor 
Debts on {imp.e Contract, and before Debts by Obligations allo, © | | 


Bridgm. 79. 3. Vut i! the Condition of the Recognizance had been for the Pax. 


& C and : 2 3 | | "SES 
Do, ment ot 100 l. co an Inlant when he comes to his tuli Age g No, 
Luderdge 8e, this A 


4% usch. Cogulzance during the Inkancp is no Bar of a Debt upon Bona, he. 
ton were of COUM lit 18 Unterteun whether ever any Thing ſhall be paid upon tie 
Q-inion for Aecggutzance, tor che Inkant may die betare his tull Age, an 
rhe tene. Then Stony thall be paid. Tr. 14 Ja. B. K. Oubitatur. K 
tag ue e con- Jos againſt Francs, | | | 
ta. — 


Rl Kc 4553 pl. 36. 8. . adjornatar, 


Ero C. 362. 4 If the Teſtatar acknowledges a Recognizance in Mature ofa 
pl 5 5 Statute Staple, Whereok the Deteaſance 18, that where the Conſe 

de 1 ar Ceifator are bound ima Bond to B. a Stranger for the Debt 
"\v!gmenr DT the Ceſtator, and as his Surecy, with Condition for Payment 
vagiven Micol, at a Oay yet to come, it is granted by the ſatd Oelen 
veel la ice, that it che 1eſtator, his Executors or Aſſigns, pay the 100 l. to 
1.6. B, ar the Day, then the Statute ſhall be void. Though in this Caſt 
ency ang the Day ot Paymeut is not yet come, and though it be a collateral 
Fault in Sum to be paid to a Stranger to the Statute, ant not to the Conulee, 
FO and ſo no Duty to the Conuſee, att peradventure the Heir of the 
RL Trltator will pap the Money! at the Oay, yet malmuch as it is br 
me Plea m JPayment ot the Money certain, for which by Intendment the Er⸗ 


Bar. — ecutor will ve charged, the Executor may plead this Statute in Bar 
d C clied pt au Action ot Hebt upon a Bond before the Day of Payment comes. 
eb. 1 an Palch. 10 Car, B. R. per Cur. Go/d/mirh agaiuſt Sidnor. But 


Vaugh. 102 Judgment was given tor the laintiff for a Dekault in the Plea in 

in Caſe t Bat. Intratur Mich. 9 Car. Not. 2m)... 

!. qm ; ; 

„ 5 5 5 | JJ 

| 5. Where there are two Debts upon Specialties, and of the one the 

Day ot Payment is paſt, and ot the other the Day of Hayment 1s 09! 

come, yet he cannot pay this Debt whereof the Day of Payment 

75 18 not came betore the other. Dr. and Stud. 77. b. 9 E. 4. 13. 

br. Admi- C. Tf there are ſeveral Debts due to ſeveral Perſons by Obligations 
ys: pl. or by Contracts, and tor the one Debt an Action is brought, the Ek⸗ 

5 C. but ecutor, Administrator or Ordinary, cannot pay the other Oelt 

not 8. P. Whereof no Action 1s brought, before this for which the Action 1s 

-Firzh. brought. Or. and Stud. 77. D. 28 $29 Þ.8. 32. pl. 2. O. 6 

SOON: E 7 Eli. 232. pl. 5. * 48 E. 3 21. b. Kellway 21 . 7. 74. Het 

cites S. C. Frowike. 9 

. P. Br. | 2 

Executor, pl. 172. cites Dr. and Stud. lib. 2, fol 26, cap. 10. 


— 
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7 So if Action brought againſt an Executor abate by a Plea that Fitzh. ihe 
he was Adminiſtrator, and not Executor, and after other Writ is ang has. 
brought againſt him as Adminiſtrator by Journey's Accounts, he 5 C. r 
cannot pay other Oebts meine between the two Actions brought 8, Aamini- 


for this Oebt, for he ought to plead tully adminiſtred the Day of __ pl. 


the firſt Ydrit brought. 48 E. 3. 21. b. | 3 
ſays nothing as to paying other Debts.— And fee (T. a) pl. 3. S. C. where the Matter as to Pay- 
ment of other Debts mefne between the two Actions is taken into a Parentheſis as a Remark of 
Roll. F | | 2 | | | 


J_ 7,” ew <5 T7 


8. Ikthere are two Actions brought againſt an Exerutor one by A. 
and another by B. the Executor ought to pay that Debt, whereof 
he * — Notice ot the Action brought, though this Mrit was laſt 
F 9. If there are ſeveral Actions brought againſt Executors cc. of Where two 
equal Nature, the Executor cannot pay any of them before the s vers 


- W other pending the Actions, n 
4 ; | 2 . and both 

. bring ſeveral Actions of Debt together, the Executor may pay the one, and the other has no Re- 
* medy if he has not more Goods ot the Teſtator. Br. Executor, pl. 142. cites Dr. and Stud. lib. 2. 
Ni fol. 76. cap. 10. | | | 5 | | 


10. Ik there are ſeveral Actions brought againſt an Executor #c. of 
equal Nature, the Execlitor may acknowledge the Judgment to any 
ot them Who has an Action depending, though his Action was 
brought atter the others. Or. and Stud. 77. b. Relloway 21 
1 h. 7. 74. per Cur. 9 E. 4. 13. HT FA 


11, It two ſeveral Recoveries are againſt Executor the firſt Recovery S. P. and 


g ſhall be firſt executed; For if he pays the Laſt firſt, this is a Deval- 8 
taverunt. Br. Executor, pl. 103. cites 5 H. 7. 27. Diſcharge 
| 88 1 ö 5 againſt the 
1 other. Br. Executor, pl. 142. cites Dr. and Stud. lib. 2 fol. 76. cap. 10. 

Ie 12. If Executors or Adminiſtrators, or the Ordinary pays Debts by 


ral ſimple Contract before Obligation &c. they ſhall anſwer the Oblipee of their 
own proper Money if they have not Aſſets. Er. Adminiſtrator, pl. 50. 
„ 7 5 . 
13. They ought to pay Fudgments and Condemnations before Obliga- 
tions, but Obligations ought to be paid before Contracts. Br. Executor, 
pl. 112. cites Dr. and Stud. lib. 2. fol. 76. cap. 10. | 
14. Scire Facias againſt Executors on a 22 in Debt againſt their 
Teſtator. They pleaded, that before they had any Conuſance thereof, they 
| bad fully adminiſtred by paying Debts on Bonds, On a Demurrer it was 
adjudged for the Plaintitt that it was no Plea, becauſe they at their 
Peril ought to take Notice ot Debts on Record, and ought to pay ſuch 
Debts in the firſt Place, unleſs there are Debts due to the Queen, 
herein ſhe has a Prerogative. Cro. E. 793. pl. 37. Mich. 42 & 43 
Eliz. C. B. Littleton v. Hibbins. 3 8 
15. An Executor making Doubt, whether he ſhould pay Debts before 
a Decree in Chancery; It was decreed they ſhould be protected. Toth. 
152. cites Terry v. Fowler. | 0 21 
16. Debt was brought againſt an Executor in C. B. for 1001, and g C cited 
pending that Action another was brought againſt him in B. R. for 100 J. by Vaugh- 
in which he confeſſed the Action, and pleaded the Fudg mem in Bar to the an Ch J. 
frſt Action, and that plene Adminiſtravit all but the ſaid 1001. The Vaugh. 95. 
Court inclin'd that the Plea was not good, and that by the firſt Proceſs e N 
the Goods were ſo attached in his Hands, that he ought to anſwer takes Notice 
that Action firſt, and that it was a Devaſtavit if he conteſſes any Ac- that it is 
50 tion, and pays any Debt aſter the firſt Proceſs and Notice of the Suit. left 4 — 
| De A — | —— Quære, Quære, 


— 


— 


— — 
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. 1 we. 

Judges Quere, for the Juſtices doubted. Mo. 173. pl. 306. Mich. 25 & 1 
u . 2] 70 0 | 
oubting 26 Eliz Anon. 3s . : Ev 
the Caſe; 8 dgment is a good Bar to the firſt Action. - did. 21, Te 
2 Ra Mense 25 everdile eld a good Bar to the firſt Action. E 
e 5 6 pr 
17. Debtor in Bonds and fingle Contracts aſſigns Lands to ſell in Truf 25 


's Detts ; Retolved and declared to be the conſtant 
1 4 * Aa 5 ſkould have in Proportion, and 1 the Bonds =o 
8 be firſt ſatisfied ; ſo Legatees ſhall GE _ 8 4 3 ca 
f reatnels or Smallneſs, for the Land 1s made Debtor Defe 
Ke. but horſe of Fele which. aſe. Land by heir om 
Strength end Nature: 2 Freem. 175. pl. 233. 6 Nov. 15 Cat.s, 


2 

5 t v. Long. | PREY i | a / 
bo 15 460 thi n againſt Executor, yet until the Executot anol 
1 Nitice ot it he may pay any other hag mg » 206 8 plead that Lat 
4 : adminiſtied before Notice. ent. Vit EX. 144. ; | and 
” . 9 BN Stern return of Summons or Dittreſs fallen Cauſe and 


Ce: he Summons might be on the Land ; But if it were to TR 
13 api org and then he muſt plead that he was not ſum. Ret 
ae till ſuch a Day, betore which he had fully adminiſtred. Went. 


2 
| | | EG „ 180 
Off, Ex. 144. ecutor is ſu'd by Latita out of B. R. this ſup- 
4 5 ut ot B. R. of t 
a 5 3 ive no Movies of . Debt. So alſo of a Subpena ou ſou 
poſing a e pa 58 Bur the Original returnable in C B. expteſleth the 2 
4 _ 10 k ſome Sort doth the Proceſs thereon. Went. Off. Ex mitt 
gg d f. ; ** where ſome Books ſeem that it it be id in th te. 
nen he Executor duells he muſt take Notice of it at his ſed, 
1 hi ws to be Law. Ibid. . 2 
Wai . ht againſt an Adminiftrator, if pending that a 
But where 21. An Action was þ, 55 comments that Abi againſt him for 4 0:4, 
ee Action, he ings Ster by his Teſtator, and gave Way to the Plain. Nat 
againſt A; juft D * 2 * Fork to obtain Judgment betore the other, which ing 
as Execul or, tiff in the ay; er * the firſt Action, and adjudged good, becauſe bis . 
and pending J udgment N e Debt be fore another ; for though in Con- But 
75 3 N Ties 97 Fy — Debts ought to be paid, yet there may be ſom: that 
Pele againſt {cience all his hich may make it reaſonable to preter one Creditor be. BWW 
niſerator fore another, e and in ſth Caſe where the Executor con- Viſed 
Debt The other 3 thall never be intended to be by Covin. Sid, Moin 
8 - ol . Hill, 1 * Car. a. CB. Handevill v. Loverdale. ; * 
N in Trab 21. Pl. 3. Tu. 12 Car. Ne Or gy oj 1 N P. 
| A. was Exe- 3 pleads this Recovery in bar of the firſt Action. Refoly'd | 
| | | | he latt Acton, and Plea Jag 3 l ie bi | ; A 
Fee vapor ker vg hatag Nw mtr ere . 
Þ Trin. 27 Eliz C B. Anon. N Dn | b = FT 
1 1 oe a ts MG 3 tee 2.8 Executor to fatisfy 3 | 
e Fudg ment obtained 7 a 2 * _— „ 770 4 dy 14588 aue by Obligat ey 
5 | Per Vaughan Ch j 8 dur. A Mate of G upon a Bond of tool. et- * 
b Freem, Rep. 23. Debt againſt S. ; the Defendants plead, that GE. had at | 
; 127; Pl. nab, tered into by the Teſtator; the Defendan e J. G. ji 23 
5 8 knowledged a Recognizance in the Nature of a Statute Staple That D Na 
8 2 . and that they had not Aſſets ultra; the Plaintiff replied, 5 br 
8 ann 'n the ſaid Recognizance ; The Defendants had ne 
> Difference was bound with the Teſtator in we ED 3 eee, was or Pay 
f elne, Joint demurred; It was argued for them that the N re and ſeveral, * 
: Obligation, conceſſerunt ſe & utrumque eorum, ſo that it being joint: r 77 
| mt een the Cognizee mighr eeR: to fue eicher th ſurviving Cognizor, or 


. | \ ; are 
Obligation, Executors of him who is dead, ſo that the „ 
. and agreed in their Hands are liable to this Statute; that if the Recogt — 


nd... 


„ 


. 


„ 


Evidence Payment of Bonds in which they were bound with their jo 270 
reſtator, and ſometimes ſuch Perſons are made Executors for their Eſtate of the 


gray d Leave to diſcontinue and had it, Mod. 165. pl. 3. Mich. 929 plead. 
K Car. 2. C. B. Rogers v. Danvers. | 


| | | | tors. But 
they agreed that if the Statute had been only Joint, or if it had been a joint Obligari 


curvivor muſt be charged out of his own 


chargeable ; and reſolved that the Recognizance was joint and ſeveral, and ſo Judgment for the 
Defendant., , Mon: | 


24 Deviſe of Lands to his Brother charged with the Payment of 600g. 
a ſuch a Time, and in default thereof the Teftator deviſed the Lands to 
anther ; the Brother and the other Deviſee joined in a Mortgage of theſe 
Lands, and the Aortgagee ſuffered the Mortpagor to continue in Poſſeſſion, 
qud to fell Timber, ſo that there was not ſufficient to ſatisfy the ſaid 6001. 
and the Mortgage; Decreed that the 6001. ſhall be paid before the 
Mortgage, becauſe the Mortgagor had Notice of this Will. Fin. Chan. 
Rep. 225. Trin. 27 Car. 2. Green v. Gardner. | | 
25. A Bond was in Quadraginta libris, conditioned for the Payment os 
180]. The Court decreed this to be good pro ©uadrigentis, by Reaſon 
of the greatneſs of the Sum expreſſed in the Condition; and that it 
ſtould be ſatisfied by the Executor before any Bond that Fudgment was not 
wained upon before the Day of pronouncing the Decree; but the Court ad- 
mitted that Judgments upon Bonds obtained after the Subpæ na, and before 
the Decree, foals be. preferred vetore it, though the Contrary was preſ- 
ſd. 2 Freem. Rep. 16. pl. 14. Hill. 1616. Anon, 5 
26. The Queſtion was, Whether Rent due upon a Leaſe Parol, paid by 8. C. cited 
an Executor ſoould be good Diſcharge to him againſt an Obligation of the Vern. 490. 
Tfator's? It was objetted that Debrs by Specialty are of an higher by the Name 
Nature than Debts without Specialty; and therefore the Executor hay. of 6a ad 
ing paid this Rent, which was not due by Specialty, had paid it in CE 
his own Wrong, fo long as there were Debts owing upon Specialty. judg'd ac- 
But the whole Court were of Opinion that it was well enough; and cordingly. 
that Rent, though it be upon a Leaſe Parol, is of as high a Nature r 
an Obligation, and 11 H. 4. it was held, that an Obligation taken 8 PdA“ 
for Rent did not extinguiſh the Rent, and the Ch. J. ſaid, he had ad- accordin ly 
nid with Serjeant Maynard, who told him that it was always held in Caſe ot 
bin the Weſtern Circuit, and allowed to be given in Evidence upon Wille: v. 


fully adminiſtred; and ſo Judgment was given pro Det, Freem. N 
Rep. 262. pl. 283. Mich. 1679. Phillips v. Las | TEN 


& M. Newport v. grate 2 Vent. 184. S. C. ſays it appear'd by the Declaration that the 
) 


Leaſes (there being ſevera | 
ad affirm'd in B. R. — 4 Mod. 44. S. C. ſtated accordingly, and 
Plaintiff, and affirm'd in B. R Comb 183, Godfrey v. Newport S. C. in B. R. the Court held 
that the Rent being in the Realty is of as high a Nature as a Bond, for no Wager of Law lieth. 
But the Court was unanimouſly of Opinion that Debts due for Rent on Leaſe b Deed, and D:brs on 
Bond are in equal Degree, and that Leaſe by Deed, and a Parol Leaſe in this Caſe are the ſame. Carth. 
In. Hill. 11 W. 3. B. R. Gage v. Aſton.— 1 Salk. 326.8. C. & S. P.—Nelf. Ch. Rep. 191. Anon. 
§k.— And per Holt Ch J. Newport and Godfrey's Caſe does not contradict this, it was 
Debt for Rent upon a Parol Leaſe; Defendant pleaded ſuch a Debt upon Ouligation ultra quod he 
had not Aſſets; for being in Equali Gradu he could not plead the one againſt the other till Judgment 
or Payment chen the other, and there is no Diverſity, becauſe Debt in the Realty without Special- 
7 & to Equality of Degrees. 12 Mod. 291. in Caſe of Cage v. Aſton. Adjudged in C. B. and 


[affirmed in Error in B. R. 4 Mod. 45. Debt tor Rent ought to be paid before all other Debts. 
ler Croke J. Bulſt. 23. | OY TOY 


4E | 27. The 


209 


other Credi- 


\ ion, there the 
ſtare, and the Executors of the Perſon dead are not 


oe the Plaintiff in C. B. and affirm'd in B. R. Per totam Curiam, and they held that the Contract 
tmain'd in the Realty, Ie | that the Term was determined, 3 Lev. 267. Paſch. 2 W. 


ended in the Lite of the Leſſee. And adjudg'd in C. B. for the Plaintiſt, : 
udgment in C. B. for the 
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2). The Executors of F. preferred a Bill againſt all the Credirg, 
ſome being by Judgment, ſome by Bond, and ſome by ſimple Contras' 
the Teſtator having deviſed Lands to the Executors for the Payment of bis 
Debts and he had in the firſt Place deviſed an Annuity of 50 1. per In 
to be paid to his a+ br My Lord Chancellor directed firſt, That the 
Lands being deviſed to his Executors, it ſhall be conſtrued that the 
Teſtator intended that they ſhould be paid in the ſame Order as dhe 
Law directs, that is to ſay, That the Debts ſhould be firſt paid befp 
this Annuity, which was but a Legacy let the wording of the Wil 
be how it will; although it deviſed the Lands charged with this A. 
nuity for the Payment of Debts, yet the Debts ſhould have the Pre. 
ference ; but he held that the Dehrs of all Kinds, whether by Jug, 
ments, Bonds or timple Contract, ſhould be ſatisfied Pari Paſſu, andi 
e Value of the Land fell ſhorr, then that they thould be farisficd in 
Proportion, only Fudgments that did affect the Land without any ſu; 
Deviſe were to have the Preference; but a Debt by a Decree in Chancy 
ſhould be put in equal Degree with Debts by Bond or Contract, becauſe thu 
doth not bind the Land until Sequeſtration. Bur fo far as the Perſon- 
al Eſtate did extend, he ordered that the Debts ſhould be paid in th 
Order as the Law did direct, and there a Debt by a Decree in Cha. 
cery ſhould have the Preference of a Bond. And the Caſe of Hickſy | 
and Wirham was cited. 2 Freem. Rep. 49. 50. pl. 54. Hill. 16 

Foly's Caſe. Ol i TT 6” 
A Decree 28. Ordered, That a Decree ſhould precede Debts on ſimple Can 


ber Paymont tract and Bonds, and rake Place next to Fudgments. And the Cafe of 


AN 2. Parker and — Was cited, where it had been ſo reſolved; and u 
terred to to the Objection that in Debt upon a Bond at Law an Executor could 


2 a Bond Cre- not defend himſelf by pleading he had no Aſſets ultra What woull 
ditor, as to amount to ſatisfy the Decree, it was anſwered he might defend hin- 


et ry telt by a Bill in this Court, which would take Care to protect hin 


2gainſt the therein. Vern. 143. pl. 137. Hill. 1682. Harding v. Edge. 


Executor, | 


but as to the Heir the Decree is no Lien. Paſch. 1726. 


29. The Lading of the Ship in Contruction of Law is taciteh dllind 
for the Fraight, the ſame being in Point of Payment preterred betor 
any other Debts ro which the Goods ſo laden are liable, though ful 
Debts as to Time were precedent to the Fraight ; For the Goods renai 
as it were bazled tor the fame, nor can they be attached in the Matter! 
Hands, (though vulgarly it is conceived otherwiſe), Molloy. 258, 
3o. B. was indebted to A. his Brother in 50 l. on ſimple Contrab.. 4 
died, leaving two Sons; and by Will left an Allowance of 25 1. a Yer ft 
their Education, and made F. S. his Executor. B. agreed with FS" 
educate them at a lower Rate, and they continued with him three Tut, 
when B. died, and left his Wife Executrix. Decreed the Executrix f 
diſcount the 501. and that it ſhould be no Devaſtavit, though Bond Dis 
owing by her Husband ſhould afterwards be put in Suit againft her, ul 
that if any Judgment ſhould be recovered againſt her as for a Devi 
tavit this Court will protect her. Nelſ. Chan, Rep. 158, Hill. 1 W. 
Berriſte u. Bertie ; VV 
31. A Deviſe to Truſtees for payment of Debts and Legacies, and te 
Truſtees are made Executors ; The Eſtate falls ſhort ; The Debris mi 
be paid firſt, becauſe the Truſtees being made Executors the Money l 
legal Atlers. 2 Vern. 248. pl. 233. Mich. 1691. Greaves v. Poyell 
32. Debt on Bonds for Payment of Sums certain to be prefer u 
Payment to Demands on Articles ſounding in Damages. 2 Vern, 2% 
pl. 257. Trin. 1692. Whitchurch v. Baynton. 


33.4 


Executors. 


4 * 


— 


efendant by Bond. The In- 
teftate aying the Defendant got Adminiſtration, and the Queſtion was, 
Whether the Defendant could retain to fatisty his own Bond againſt 


this Decree, there being no Aſſets to ſatisfy both? And held by At- 


kins, Turton and Lechmere, that he might, and thereupon decreed 
that the Defendant thould pay the Plaintiff in Caſe he had Aſſets, in 
the firſt Place. Powell dubitavir, for chat in Caſe the Party was ſued 


at Law tor Debt upon a Bond, he could not plead nor give this Decree 


in Evidence at Law to bar the Plaintiff, and fo it would be one way 


ar Law and another way here; But tor that it was anſwered, that the 


Party might be relieved by his Bill in Equity and have az 1njund 10s. 
Don. Rep. 333, 334. pl. 414. Paſch. 1693. in Scacc. Stasby v. 
34. A Man deviſed Lands to A and B. in Truſt to be ſold for the Pay- 


ment of his Debts, and makes the ſame Perſons Executors, and the only 


Queſtion was, Whether Bond Debrs ſhould have a Preterence, or all 


Debts be paid Pari Paſſu? The Difference was taken, when the ſame Per- 
ſons that are Truſtees to fell the Lands are Executors likewiſe, and 


where not; for in the former Caſe after the Land is fold, it is Aſſets 
even at Law, and therefore to decree them to pay otherwiſe than ac- 
cording to the legal Courſe, would be to decree a Devaſtavit. Lord 
Keeper took Time to conſider of it, and atterwards delivered his 
Opinion, that Bond Debts muſt be preferred, and the 23 December 1700, 
at Powis Houſe, in the Caſe of Bickman v. Freeman, was a like De- 


_ cree and Difference. Chan. Prec. 127. pl 113. Mich. 1900, Cutter- 
back v. Smith. 185 1 


35. A. treats for a Purchaſe with B. and the Lands to be purchaſed 


were incumbred with Mortgages and Fudgments ; 1 he Purchaje- Money being 
agreed was returned to London, and placed in an indifferent Hand to be 
paid in Diſcharge of theſe Incumbrances when the Quantum of them ſhould 
be adjudged, and Aſſignments made; but before that was done the Pur- 
Chaſer died, and did not leave ſufficient Aſſets to pay his Debts upon Bond. 


The Queſtion was, whether the Money depolited as aforeſaid ſhould 


be Aſſets of the Purchaſor, and be applied to pay his Debts, or mult 
be applied to pay off the real Incumbrances on the purchaſed Eftate? 
for it it were to be applied to pay off theſe Incumbrances, then the 
Creditors of the Purchaſor mutt looſe their Debts ; but if otherwiſe, 


then the Mortgagees &c. would be paid out of the Land by Virtue 
of their Securities, and the Credirors would have their Satis faction our 


of the Money, and ſo all might be paid. Lord Keeper was of Opinion 

that the Money was bound by the Agreement, and muſt be applied to pay of 
the Incumbrances. Chanc. Prec. 174. pl. 145. Mich. 1701. Farr v. 

Middleton. „ %% 

36. If a Man recovers Judgment or Sentence in France for Money due 
to him, the Debt mutt be conſidered here only as a Debt on ſimple Con- 
tract, and the Statute of Limitations will run upoa it, 2 Vern. 540. 


Hill. 1705. Duplein v. De Roven. 


37. The Creditors of J. S. exhibited a. Bill in Chancery for Debts on 
Mortgages, Fudgments and Bonds. Upon one of the Bonds the Defendant 

was outlawed, and upon one of the Fudgments the Recoveror had broug bt 
an Action of Debt, and the OQueſtion being, which of theſe Debts ſhould 
be firſt paid, it was argued that the Fudgments were by Confeſſion, and it 


was not equitable that it ſhould be in the Power -of the Party to prefer one 


Creanor to another; but that ſeemed to be overrul'd ; And as to the 
Outlaury the Court 1uled, that that being only upon meſne Proceſs did 
not alter the Nature of the Debt, nor create a Lien on the Land 57 


33. A Decree was had againſt the Defendant's Imeftate by the Plaintiff 
for 400 J. for the Profits of Land received by him, and the Inteſtate, be- 
fore the ſaid Decree, was indebted to the D 
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Caſe; but that where there is an Out lawry and a Seiſure thereupon the Deli 
attaches upon the Land, and ſhall be preferr'd to a Fragment tho prior to thy 
Outlawry, hut it is the Seiſure that gives the Preference. 1 Salk. 89, 
pl. 1. 'Frin 1714. in Canc. Erby v. Erby. 

38. Bringing Debt upon a Fudgment does not pofipone it to ot her Fudg- 
ments, and it is the A&t ot the Attorney, and would be no Waiver, 
becauſe there was no other Remedy after the Vear and Day at Com- 
mon Law ; Per Curiam in Anſwer to an Objection, that it was a 
Waiver of the Lien created by thar tag pr, tor thatthe Land which 
the Party had at the Time ot the later Judgment was only extendi. 
ble. 1 Salk. 80. pl. 1. Trin. 1114. in Canc. Erby v. Erby. | 

39. The Grantor's Covenant in a Marriage- ſettlement for him and his 
Heirs, that the Premiſſes were free from Incumbrances, ſhall come in with 
Creditors equally on Bond; Per Cowper C. Paſch. 1715. Parker v. 

Aa 55 5 | 5 

1 1 died indebted by Mortgage and ſimple Contract. One of the 
ſimple Contract Creditors gets Fudg ment of Aſſets Quando acciderint. The 
Hxecutor applies the Aſſets to pay off the Mortgage. The ſimple Contract 


Creditors thall ſtand in the Place of the Mortgagee as to what he ex- 
hauſted out of the Perſonal Aſſets, and this being only by the Aid of 


Equity, all the timple Contract Creditors thall come in equally with 
the Creditor who got Judgment. 2 Vern. Rep. 763. pl. 663. Mich. 
1718. Wilſon v. Fielding, alias Hillerſden v. Fielding. 
One poſleſ= 41. A Leaſe for Years, or a Bond or a Grant of an Annuity taken ina 
iedot = Jruſtee's Name, being perſonal Aſſets, ſball be applied in a Courſe of Ad. 


Term for 


Years mort. ##intration, and not tor the Payment of all the Debrs equally. Ad- 


papes It and judg'd. Ibid. | 764. in 8. C. | 

dies, leavin 10 Z 125 N 

Debts, , Bond, and ſome by ſimple Contract. The Equity of Redemption is equitable A ſſets, 
and ſhall be liable to all the Debts equally, 3 Was's Rep. 341. pl. 89. Mich. 1734. Cox's Caſe, 
But where a Bond is due to A. but taken in the Name of B. in Truſt for A. and A. dies; this 


muſt be paid in a Courſe of Adminiftration. So it a Term for Years be taken in the Name of B. in 
Truſt for A. this on the Death of A. the Ceſtuy que Truſt will be legal Aſſets; for here the Right 


to the thing is plain, and it the Truſtee conteſts it, he mutt Prima Facie do it on the Peril of paying 
Coſts. Per the Maſter of the Rolls. 3 Wms's Rep. 342, 343. Mich. 1734. Cox's Caſe. 

The Order which Executor is to obſerve, is to diſcharge 1f Funerals, 2dly Debts of the King, 
3dly Rents upon Leaſes for Years, qthly de 5thly Statutes and Recognizances, 6thly Oo- 
ligations, thly Contracts, Sthly Legacies. The Non-Obſervance of this Rule expoſes the Execu- 
tor to a Devaſtavir, which is Pro tanto to anſwer of his proper Goods, Jenk. 274. pl. 94. — A 
Judgment is higher than a Recognizance or Statute, for a Recognizance 1s but an 1 by Con- 
lent of the Parties, and is but a Bond recorded, and there is no Reaſon that an Executor by bringing 


a Writ of Error ſhould make the Judgments to come after the Statute, and therefore an Execution 
upon a Statute ſo obtained ſhall not prejudice it; but afterwards upon conferring with other Juſtices | 


it was adjudged for the Defendant the Executor, that the ſatisfying the Debt upon the Stature was 
not any Devaſtavit becauſe he could not withſtand ir, and he ſhall not be put to his Audita Querela 


Cro. E. 822. Bearblock v. Read. — A Recognizance is a Record, but inferior to a Judgment 
Per Cur. 11 Mod. 223. (And Holt Ch. J. called rhe Recognizances a Pocket Record) Buſton v. 
Ridgley.— S. P. per Coke Ch. J. 2 Bulſt. 65. in Caſe of Weaver v. Clifford. ent. Off. Ex- 


ecutors, 13 5. places Judgment next after Debis of the King. And Page 14 & 15. conceives no Pri- 


ority between Debt by Bond and Debt for Rent or Damages on a Covenant broken Went. Oft. 


Executors 138. takes Notice that he finds no Difference of Priority between Recognizances and Sta- 
tutes, yet he ſays that one Reaſon given for preferring Judgment to Statutes in arriſon's Caſe, 


viz. That the one remains a Record upon the Roll of the Court; whereas the other being only a 


Pocket Record, is more private, and that this ſhould give Priority alſo to Recognizances before Sta- 


tutes; And further Statutes are not properly Records but Obligations recorded. And the Executor 


may ſatisfy the Statute before the Recognizance if he do it before Execution ſued thereupon, for be- 


ing in equal Degree, he has Election to prefer which he will; Nor does the Antiquity of either as 
being more old than the other, and the like between one Statute and another, give any Advantage as 
to the Goods, but he that firſt gets his Execution ſerved ſhall have the Preference, though otherwiſe 


as to the Lands. Ibid. 139. 


Where an Obligor entercd into in a Recognizance in Nature of a Statute, and Judgment againſt 
him upon the Bond and then he died, his Executor paid the Creditor upon the Statute, and to a 
Scire Facias on the Judgment he pleaded Payment of the Recognizance & bene, for he is not 
bound to take Notice of the Judgments againſt rhe Teſtater without being made acquainted there- 
with by the Creditors, for he is no ways privy to his Acts. 2 And, 159. in pl. 87. Paſch. 42 Eliz. 


Anon, 


65. The 
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42. Tne late Earl of Winchelſea died ſeiſed of ſome Lands in Fee, and 
conſiderably indebted by Fudgment and ſimple Contra, and after the Bearb 
| of the ſaid Earl, and 2457 the Eſſoin Day of the next following Term, 

many of the Fudgment-Creditors delivered Fieri Faciass to the Sheriff, and 
took rhe Goods and Furniture in Execution, whereupon the ſimple Contrat?- 
Creditors petitioned, (tor it did not come before the Court upon a Bill) 
that the Fudgment-Creditors might be paid cut of the Land, or at 1 


that as to ſo much as the Fudgment-Creditors had by taking it from the 
Perſonal Eſtate, exhauſted the ſame, (they the ſimple Contratt-Creditors ) 


might land in their Place, and be paid out of the Land. Sed per Cur. 
This Rule of Equity 1s very Juſt, but not applicable ro the preſent 
Caſe; Here the ſudgment-Cfreditors having lodged their Writs of 
Execution with the Sheriff in the ſame Vacation that the Party died, 
it relates to the Teſte of the Wrir as to all bur Purchaſors, and conſe- 


quently by Relation the Perſonal Eſtate, of which the ſimple Contratt- 
Creditors would avail themſelves, as being in the Poſſeſſion of the Earl 
at his Death, was not ſo, being evicted from him in his Life-rime by 


the Execution, and therefore the ſimple Contract- Creditors ſeem to be 
without Remedy as to ſuch of the Aſſets as have been ſeiſed by theſe 


Executions; Per Lord Parker. 3 Wms's Rep. 399, 400. Hill. Vac. 


1719. in a Note there by the Reporter cites Finch v. the Earl of 
| Winchelſea ; but the Reporter ſays Quære. 


43- Appeal from a Decree of the Rolls upon this Caſe, Martin 4 


Flow of Greſham College, and a Fellow likewiſe of a College in Cam- 


bridge, by a Note diretted io the Defendant his Executor, taking Notice 


that he was indebted to the Plaintiff in the Sum of 80 J. defires the Debt 


ſhould be paid out of what ſhould be due to him from the Cillege as Fellow 


at the Time of his Death, and out of what might be raiſed by the Sale of his 
Furniture of his Chambers at the Time of his Death. Quere if this Note 


| of directions to his Executor doth create a ſpecifick Lien of theſe 


Things in favour of the Plaintiff to give her the Preference to other 


Creditors? King C. ſaid this is no ſpecifick Lien upon theſe particular ; 
| Things, but the Note is traudulent as to other Creditors, and the 
| Plaintiff ought to prove her Debt and come in as other Creditors in 


equal Degree; if ſuch Notes ſhould give a Preference to Debrs by 


ſimple Contract, juſt Creditors by Specialty or Record might be tripe 
of their Debts, and the Plaintiff in this Caſe ought to come in only as a 
Creditor by /imple Contract, without any Perſormance upon Account of 


| this Note; Bur the Plaintiff agreeing to accept the Sum offer'd by 
Defendant's Anſwer, it was Decreed by Conſent. MS. Rep. Trin. 
12 Geo. Canc. Hudſon v. Martin. = 


44. Debt upon an Obligation was brought againſt the Defendant as 
Executor. The Delendant pleads a Recovery againſt him already had 
in Placito Debiti, and that he had Notice of this Bond at that Time, and 
that there was no more in his Hands than would ſatisfy this Recovery, 

Upon which the Plaintiff demurs. The Ch. J. ſaid he was of Opinion, 


that the Defendant's Plea might well be underſtood of a Recovery in 
Debt upon Bond, or other Matter of as high Nature, and it fo it was 
beyond Queſtion that the Plaintiff ought to be barred ; But however, 
the Court unanimouſly agreed, that if rhe Plea was to be underſtood 
of a Recovery upon ſimple Contract, the Recovery would be a good 


Bar, as the Defendant had no Notice of the Obligation. In this they 


faid, conſiſts the Difference between Duties of a private Nature, and 
Duties upon Record; tor thoſe the Court did allow that Executors are 
bound to take Notice of at all Events, but theſe they need nor, where 
a a Suit is commenced againſt them to recover Debts of an inferior Na- 
ture, However the Court did allow, that it an Executor makes a vo- 
luntary Pay ment of a Debt by ſimple Contract where there are not 


4 Alles 


= 
4 
N ” 
. 
4 
1 
. 
_ 
_e 
i 
" 
1 * 
i! . 
= 
A "i 
* I, 
« 1 
"Wi 
« 
- 
5 
Þ 
4 72 
1 
we n 
1. 
ry 
. 
*. 
15 
. — 
* 
1 
1 
2 
13 
1 
LY 
1 * 
1 * 
9 
2 
1 
4 
y ” 
* 
F4 
35 
8 
* 
1 
1 IY 
4 
40] 
un 
= 
= 
io 
_ +48 
. 2 
| 
* 
1 
July 
* 
1 
P 
' "KP 
4 *. 
= 
Tr. 
« "i 
: 14 
wx 
4 * N 
„„ 
9 
f 
Fr, 
2 
7 
7 
Er. 
94 
[7 2 
P 3 
» 
o — 
* 
5 
7 
p) 4 
1 
> 
1 
We 
8 
11 
TY 
F 
* 
9 
RY 
* 


* 
1 
* 
yy 

2 
id 
S 
9 

b 


= AFRO 55-77 


; i " . * 1 
r PH SD EE 


my 
Ef 
. 
4 
i 
7 
1 
L 
be 4 
. 
1.x : 
+ vw 
_ "zi 
bo) 
if 
We 
ry + | 
- 2 
. 
= 
$1 
* = 
+: 
-,"- 
x 
1 10 
1 
_ 
+ ; 
= 
_ 
WT. Ji 
">. 
A | | 
k 
oY 
- == 
Is 
iP 
15 3 
: ! 
3 
1 
_ 
N 1 
af 
14 
. 4X 
8 
. 4 
1 
44 
"i 
_— 
nf 
* 
b 4 
__ 
_ 
__ 
2 
4 
NM 
48 
A 
7 1 
BEL 
„ 
1 
1 
oy 1 
I * 
> 
_- 
- +. 
„ by 
: 
1 
. 
1 
. 
2 
_ 
= 
brake : 
_ 
48 
1 1 
0 72 
20 
Z RY 
MN 4 
pb 
. 
N 
* 
+ : 
was. 
* 
r : 
[ } 
©. 
3 
4 p 
N. 
24" 
N 
F 
14 
_ . 
3 
. = 
{23k 
| 22 
F i 
L - 
4 
= 
ft +4 
2 
by 1 
— 
I ' 
„ 
MA. - 
1 
1 
\ U 
8 
_ 
We 
. 
„ 
* 
i 1 
4 
1 
Wi 
34 
iy 1 
— 
a) in 
'T 
my 
"xz 
: 8 
1 4 
1 
5 
— 
, by 
4 
"MW 
"i 
1 
4%: Tl 
- 
1 5 
7 
WT. . 
"1 e 
19 
. 
. 
.. 
* 
1 ; ' 
- 
l * 
| 
, 
ia : : 
/" 
9 1 
APY 
| 
% { | 
47 
1 
TY * 
1 
o ! ' 
1 
£2] 
F 
+ HY 
i : 
$44 
14 
1 9 
he 
n 
—* ji 
_ 
on. 
' 
3 
1 
7 
1 . 
1 
-3 i 
[4 
18 
. 1 
” uf 
& lf 
. 1 
* 5 , 
5 1 
8 
| b | 
. % {| 
1.4 
, | 
1 bal 
Iv 
T3 
: 
; | 
6. 
* 
% 
4 { 
— 
%7 
is | 
9 
TR, 
"© 
x. | 
. ' 
£4 
9. 
kn | 
| 
| 
o 
1 


3 


to the 


294 Executors. 


— — — — 


Aſſets to ſatisfy the Bond Debts it is otherwiſe, though he has no No. 
tice; for there are many Caſes where a Man's voluntary Act ſhall pre. 
judice him, where the Neceſſity of Law would not. Upon the whole, 
ſudgmenr was given for the Defendant. Barnard. Rep. in B. R. 186. 
Trin. 2%Geo. 2. Paterſon v. Hudleſton, 

45. All Executors ſhall be preſumed to take Notice of all Fudg ments 
even in the inferior Courts of Law, and therefore are not to pay Bonds 
be fore ſuch Judgment but ar their Peril. 3 Wms's Rep. 117. pl. 26. 
Trin 1731, in Herbert's Caſe. 

46. Any voluntary Bond is good againff an Executor or Adminiſtrator 
unleſs ſome Creditor be thereby deprived of his Debt; indeed, if the Bond 
be meerly voluntary, a real Debt, though by ſimple Contract only, ſhall haue 
the Preference; But it there be no Debt at all, then a Bond, however 
voluntary, mult be paid by an Executor. 3 Wms's Rep. 222, Mich, 
1733. in Caſe of Lechmere v. Charles, Earl of Carliſle, _ 

4). A. and B are Partners in Trade; A. gives a Bond to leave his 
Wife 10001. A. dies ; The other Partner adminiſters ; If the Wife would 
be paid out of the ſeperate Eſtate of A. on there being Effects, ſhe 
thall have a Preference before other Crediters; but / there js w 
ſeprrate Eflate, and the Wife would have Satisfaction out of the Partnerſhip 
edis, then all the Partnerſhip Debts muſt be firſt paid. 3 Wms's Rep, 
182. Paſch. 1733. in Cale of Croft. v. Pyke. 8 

8. One poſſeſſed of a Term for 1000 Years, articles to purchaſe the In. 
heritance, and by Will gives zooo l. to his Daughter, and makes his Sn 
Executor and dies. The Son Aſſigus the Term in Truft to attend the Iubi- 

-ritauce, of which he takes a Conveyance in his own Name. Atterwardy 
the Son acknowledges a Fudgment to A. and Mortgages the ſame Landi 
to B. and dies inſolvent. A. ſhall firſt be paid his judgment, then B, 
ſhall be paid his Mortgage, and then the Daughter (being Adminiſttz. 
trix to her Brother) is 1ntitled to her Legacy of 3000 L in Preference 
to the limple Contract-Creditors. 3 Wms's Rep. 328. Mich. 1134 
Charlton & al v. Low. F; N 


If ſuch 49. A. having a Wife who lived ſeperate ſrom him, afterwards courted 


Bond had and married auother Woman, who knew nothing of the former Wife's being 
been given alive, but it being diſcovered to the ſecond Wite that the Former wa 
lecond Wife alive, A. in Order to prevail with the ſecond Wife to ſtay with him, ſont 
asa Re- Tears afterwards gave a Bond to a Truſtee of the ſecond Wife, to leave hu. 
compenc®e 1000 l. at his Death, aud died not leaving Aſſets to pay his ample contraf 


— gg Debts; It this Bond had been given immediately on the Diſcovery, 


| her, and and they had parted thereupon, it had been good, but being given in 
' thereupon Truſt tor the ſecond Wife after ſuch Time as the knew the firſt Wiſe 


Lge wn 8 was living, and to induce her to continue with A. this was worſe that 
Bond, and Debts. 3 Wms's Rep. 339. pl. 88. Mich, 1734. Cox's Caſe. 
to be paid 5 „„ | e | ND 


be fore any ſimple Contract-Debts. 3 Wms's Rep. 349. in S. C. 


Jo. If a /imple Contract Creditor on Behalf of bimſelf and the rift . 
the Creditors, were to bring a Bill and obtain a Decree, that he and the ri 

of the Creditors ſhould come in before the Maſter and be paid all their Delli 
and that an Advertiſement be put in the Gazette for that Purpoſe; 
Here any Bond Creditor coming on the Foot f the Decree, ſhall be paid 
only pro rata with the ſimple Contract Creditors ; for his coming in im- 
plies a Submiſſion ro the Decree. And this was thought to be clear, 
3 Wms's Rep. 343. Mich. 1734. in Caſe of the Creditors of Sir Charles 
Go. -- | 9 5 

Ji. But if ſuch Bond Creditor would lie by, having Notice of the Decrit 
gnd Advertiſement in the Gazette, (notwithſtanding every one is in my 


ver Part of their Debts out the perſonal Eftate, and afterwards they 


| Executors, pl. 43. cites. 2 H. 4 21. 


4 
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Caſes obliged to take Notice of a Lis pendens) and after ſuch lying 

by, could bring his Action at Law againſt the Executor or Adminiſtrator 
of the Obligor, though at Law the Latter may not be able to defend 
himſelf; yet his Honour thought that in chis Cale an Equity would 
ariſe in Favour of ſuch Executor or Adminiſtrator, and of the ſimple 
Contract Creditors, to compel the Bond Creditor to come in and ac- 
cept of a Proportion ot his Debt rateably with the ſimple Contract Cre- 
dirors, But however ſtrongly his Honour inclined to be of this 
Opinion, he ſaid it was no Part of his Jndgment ; nevertheleſs, he 
declared he ſhould always do his utmoſt to extend the Rule of diſtri- 
buting equitable Aſſets equally among all Creditors. 3 Wms's Rep. 


343, 344- Mich. 1734. Sir Charles Cox's Caſe. | 


52. It a Man deviſes his Lands to Truſtees to pay all his Debts, an 
dies indebted by Specialty and /imple GontratF, and the Bond Creditors reco- 


apply to be paid the reſt of their Bond Debts out the real Eſtate deviſed for 


that Purpoſe ; in this Caſe as the Teſtator intended all his Creditors 


ſhould be equally paid their Debts, the Bond Creditors ſhall not come 
in upon the Land, until the {imple Contract Creditors have received ſo 
much thereout, as to make them equal and upon the Level with the 
Bond Creditors, in reſpect of what they received out of the perſonal 
Eſtate; And this the Lord Chancellor ſaid was what the Maſter of 
the Rolls had very rightly decreed on great Conſideration. 3 Wms's 
Rep. 323. Trin. 1734. in Caſe of Haſlewood v. Pope. | 


8 1 4 
4 N nn 
— — 


(Q. a. 2) What Debts ſhall be firſt paid in Reſpect of 


Actions commenced, 


1. TKecutors may pay Debts and other Creditors pending a Writ Br. Admini- 
againſt them if they have not Notice of it, but not after Notice, ſtrators, 772 
and the Aſlets ſhall charge them. Br. Executors, pl. 43. cites 2 H. 4. 21, 52, cite C. 
2. And where Writ abates, and they have Aſſets the Day of the firſt Sad — the 
b i go . * ö i 
Writ purchaſed, they ſhall be by this charged in the ſecond Writ. Br. *. . 
| ſhew for 
| | . | 1 3 what Cauſe 
Cauſe the firſt Writ abated, whether in his own Default or not, and yet the Plea awarded good 
enough, per tot Cur; quod nota; And yet it was not faid that the ſecond Writ was brought by Jour- 
neys Accounts, and the Defendant compelled to reply to it; And the Plaintiff ſhewed the Teſte of 
his firſt Writ. and that the Defendant had Aſſets the Day of the firſt Writ purchaſed, viz. the 14 
Day of January Anno firſt of the now King, by which the Defendant ſaid that Plene Adminiſtravit 
the Day of the firſt Writ purchaſed ; And the Plaintiff ſaid that the Teſtator enfeoft'd the Detendanr 


upon Condition that if he returned from beyond Sea, that then to re-infeoft him or otherwiſe 


to ſell the Land, and to diſtribute the Money for iis Soul, and you ſold it for 200 Marks, which you 
ded in owe — the Day of the Writ purchaſed ; By which the Defendant ſhewed a Schedule of 
the Debts; And becauſe he had not Notice of this Suit till Oct. Mich, and at the Pluries Capias 


be came and pleaded to the Writ, as appears there, and ſaid that the Writ of Debt was brought in 


Middleſex, and he is dwelling continually in London, and he had fully adminiſtred the 200 Marks 


before he had Notice of the ſaid Writ purchaſed ; priſt & And Rickhill for the Defendant ſaid, 


that he did well before Notice &c. By which the other ſaid, that he ſuch a Day in S. gave him 
Notice, which Day he had Aſſets, and the other that he had nothing in his Hands after Notice 
Priſt, and the other e contra. And per Rickhill, this Matter does not prove Aſſets of the Money af 


| the Sale; for theſe were not the Monies of the Teſtator; And if he had died Inteſtate, the Ordinary 


could not demand Account of it. But Markham J. contra; becauſe the Money ſhall be received to 
his Vie, and by his Executors to diſtribute for his Soul, which can't be better employed than in Pay- 


ment of Debts, Br. Aſſeis enter mains, pl. 4. cites 8. C. 


8. Jug men 
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5 Roy th , 3. Juag ment upon judicial Proceedings in the Court of the King. 
b. Harriſon's preterable to a Statute or Recognizance though the Recovery be pala 


1 b. to the Debt due by Recognizance or Statute. 4 Rep 59. b. cites in 


in H:g:in's the Cate of the Commonalty of Sadlers Paſch. 32 Eliz. Rot. 235 


Caſc. C. B. as the Cafe of Pemberton v. Barham. 
Yet it the | | 


Executor pays the Recognizance before Notice of the Judgment, he may well plead it, for he i; h 
bound to teke Notice of Judgments againſt the Teſtator, without being acquainted therewith by th 
Creditors, he being not privy to his Acts. 3 Mod, 115. Trin. 2 Jac. 2. B. R. Harman v. Boks 


4. Debts to the Crown are to have the Precedence in Payment 
Went. Off. Ex. 1322. 5 | | 
5. But this is to be underſtood only of Debrs by or upon Record, un 
| not ot Debts otherwiſe due to him. Went. Off. Ex. 132. : 
- But Fines 6. As Money que tor Woodſales or Sales of Tin or other Miner]; 
ard Amerce- for which no Specialty is given, ſo alſo tor Amercements in his Cour 
OK” the „ of Record, as Courts of Honour and Courts Baron; fo of Fines f 
| 8 of Copyhold Eftates there, ſo of Money for which Strays coming into the 
Record © King's Manors are ſold ; ſo of Debts by Bond &c. forfeited by Outlaur, 
are Debts of & c. or Arrears of Rent fo forfeited are not Debts of Record vac 
ar ade Office found, and fo not to have Priority. Went. Off. Ex. 133. 


Doubr. | | | | 1 
Went. Off. Ex. 134, 135. Arrears of Fee, Farm Rents, or other Rents of Inheritance are ny 
| Debts of Record, as it ſeems Went, Off. Ex. 134. | , : 


Lev. 355- 7. Decree in Canc. againſt an Executor ſhall not be ſatisfied before: 
kt „e Bond, it thall take Place next to Judgments made by Teſtator, and be- 
3 at come due after his Death. Per Roll |. Sty. 38. Trin. 23 Car. in Cik 
Common of Eeles v. Lambert. | . . Y 
AW F | | oi | 
Sache v. Powel in Scacc. Ch. Prec Biſhop'v. Godfrey. —— Debt by a Decree ſhall be 
paid aſter Judgments, and before Debts by Bond. Vern. 143. pl. 137. Hill 1682. Harding v, Edge, 


3 Mod. 115- 8. It is a Devaſtavit to pay voluntarily a Debt by ſimple Contrast 
in Caſe of before a Debt due by Obligation whereof he had Notice, not other- 
eee wiſe, But no Man ever thought ir a Devaſtavit in an Executor to fa 


Gibb. 95. tisfy a Judgment on ſimple Contract before a Bond Debt; Per Vaughan 
Davis“ Ch J. Vaugh. 94. Trin. 22 Car. 2. C. B. Edgecomb v. Dee. 


. 9. It is a Devaſtavit in Executor to ſatisfy a Debt on Bond be fore 
Fudgment on ſimple Contract, and ſo it is to ſatisfy any latter Fudgmen 
1t there be no Aſſets to ſatisſy a former alſo (cites 5 H. J. 2. 8. Mo 
678. Starle*s Caſe. Cro. E. 462. Green v. Wilcocks) per Vaughan 

Ch. J. 95. Edgecomb v. Dee. VVV i 
But even in 10. After a Suit begun the Executor may not excuſe himſelf by any 
1 voluntary Payments, he may uſe legal Delays as Imparlance and Eſſoins 
"Payment t &C. to prefer one Creditor betore another, bur he may nor do it by fal 
the duit at Pleading of what lieth in his own Knowledge; otherwiſe if Fallity 
Law be not lies not in his own Knowledge as Non eſt factum Teſtatoris. 2 Ch. 
Py 8 Caſes 201. Mich. 26 Car. 2. Parker v. Dee. S. C. cited. '2 Vern, 62, 
Purpoſe by a Per Cur. | 5 3 | | FE 


? 


Latitat out CR, | . TO 
of the King's Bench, there a voluntary Payment ſhall ſtand good after the Action brought. 2 Vern, 
300. Trin. 1693. Goodfellow v. Burchet — But an Executor moving the Court for Enlarge- 


ment ot Time to plead, (the Rules being ou',) was denied unleſs he would enter into a Kule not to 
plead any Judgments obtained againſt him after the Rules were our. 8 Mod. 308. Mich. 11 Geo. Anon. 
If Executor is ſued at Common Law, and after an Original pay a Debt of the tame Nature with- 
out Notice of the Original, he is exculed, 2 Chan. Cafes, 116. Trin. 34 Car. 2. wag 
Where Creditors bring a Bill, and make the Executors and all other Creditors Parties, the Exc- 
cutors ſhall not have the Power by confe ſſing or ſuffering Judgment by Default after the Bill exhi- 
bited, to preſer one Creditor to another. Per Maſter of Rolls. 2 Vern. 62. Paſch. 1688. cites Parker 
v. Dee. e 
| if 


\ 


, . 
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If an Executor be ſued, and after an Original, gives Notice, yet the Defendant may confeſs the 
Action to another Creditor, if there be no Fraud; adjudged. Cart. 228. Trin. 23 Car, 2. C. B. 
Meller v. Overton Executor of Corbet. | | 

The Adminiſtrator may according to Law prefer himſelf as far as the perſonal Eſtate goes, but no 
farther, though Lands are deviſed for Payment of Debts. 2 Chan. Caſes 55. Trin. 33 Car. 2 
Gell v Adderly. 5 | 

It an Executor pays Debts on ſimple Contract, or ſuffers Judgment to paſs againſt him in ſuch , 
Actions, he may plead ſuch Payment or Judgment in Bar to an Action on a Bill of Exchange. 3 Salk. 
164. pl. 10. Yeoman v. Bradſhaw. Cumb. 392. S. C. | | | | 


11. Generally where Lands are deviſed for Payment of Debts, there all A Man de- | 
ſorts of Securities, whether Statutes, Judgments, Bonds, or ſimple oy 37 
Contract Debts, if they do not in their own Nature affect the Land ſo for 5 


f f / for Payment 
deviſed (as a Judgment cannot, if the Land be then in Mortgage or of his Devrs, 


the like) there a// Debts ſhall be paid in Proportion and by Average, and and makes 
ſo ot other equitable Incumbr nees ; But then there is this Difference, e 
the Deviſee of Lands in Truſt for Payment of Debts be alſo made Executor, ra; - 


: | and the 
then do the Lands ſo deviſed become legal Atlers, and then Debts muſt Quettion 
be paid according to their Precedency or Superiority at Common Law ; And was, whe- 
ſo it was reſolved in the Caſe of Hixine v. Mortley, which was agreed fog 
to be Law of all Sides. Vern. 64, 65. pl. 60. Mich, 1682. Girling 9,14 be 
v. Lee. 28 | | paid in Pro- 
| | . | | | portion, or 
xcording to the Courſe of Adminiſtration? My Lord Keeper having taken Time to conſider till 
this Day, now delivered his Judgment, That they muſt be paid in a Courſe of Adminiſtration, be- 
cauſe where the ſame Perſon is Executor and Truſtee, the Land when ſold is legal Aſſets; otherwiſe 


when the Truſtee is Executor, there they ſhall be pail in Proportion. Chanc. Prec. 136. pl. 119. 
Mich, 1700. Bickham v. Freeman. | % Re 


he 12. Judgments attach Lands acccording to Priority of Originals. 2 
ge, Ch. R. 145. 30 Car. 2. Gray v. Colvill. HV nd gy og” 
13. A Man poſleſſed of a Term for Years makes a Mortgage of this 
a Term to J. S. and atterwards acknowledges a Statute to B. and then 
ei- confeſſes a Fudgment ro C. The judgment mutt be prefer'd in a Courſe 


ſa- of Law to the Statute. Vera, 293. pl. 286. Hill. 1684. Morgan v. 
14g Ld. Sherard. | 


14. Atter a Suit commenced in Canc. an Executor ſhall not be allow- Unleſs ther 
ed any Payments made voluntarily without Suit; Per Jeltries C. Vera, EM 1 
369. pl. 362. Hill. 1685. Bright v. Wood ward. „ 


| | | T7 EY hs even in the 
Cafe of a Bond fraudulently cancelled, and for Relief whereon a Bill is brought, the Plaintiff ſhall 


have the ſame Benefit as it he had not been cancelled, and this was in the Caſe of a Bond by the Hus- 
band to the Wite, before Marriage, to leave her 6000 1. ſhe having brought him ſo much. Fin. 
Rep. 184. Mich. 26 Car. 2. Brown v. Savage. | FED . | e 


16. A Judgment in a Piepowader Court will oblige the Priority of 
Payment before Bonds by Executors; Per Ld. C. 2 Vern. 89. Mich. 
1688. in Cale of Searle v. Lanmeee. 3% Tor pls 

15. An Adminiſtrator paid Money on Specialties without Notice of Ibid. $8. 
Meney decreed, and had fully adminiſtred the Aſſets. Decreed never- pang 80 
theleſs that he pay the Money decreed. 2 Vern. 37. pl. 31. Hill. 2% %. * 


and the 
1688, Searle v. Hale. Court con- 


85 | | | | firmed the 
former Decree. & Freem., Rep 103. pl. 114. S. C. decreed for the Plaintiff; Bur it the De- 
Cree had only been to account, and had not aſcertained the Sum, it had been no more than a Judg- 
ment quod computet at Law, which is no compleat judgment till the Account ſtared, This Cauſe 
was re-heard in Term* Paſchæ 1649, before the Lords Commiſſioners, who took Time to conſider of 
750 8 Reporter ſays, Quære how determined. —— Equ. Abr. 33 2. pl. 4 cites S. C. decreed, 
exni- ll, 1688. | SE | | | 

An Executor paid Money purſuant to a Decree of this Court, and upon a Plene Adminiſtravit 
if they would not permit him to give any Payment in Evidence at Law, this Court decreed it ſhould be 


allowed, and referred the Matter to an Account here. 2 Vern, 57. Arg. cites Paſch. 1665. Jones v. 
Bradſhaw, S. P. | 


4 G 17. Judgment 


WRC rr 
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It atter the 19. Judgment precedent to a Statute from A. — A. dies. A Writ of Er. 
Death of. for is brought on the Judgment, and pending that Writ the Money 


Teſtator Ex- . 6 3 | 
NG due onthe Statute is paid, and not enough left to ſatisfy the Judgment 


the Stature Creditor, it has been ſaid that the firſt Payment to the Conuſee is 
be taken good, becauſe by the Writ of Error the Execution of the judgment 
out, Execu- was ſuſpended; Per Cur. 4 Mod. 247. Mich. 5 W. & M. in B. R. 


. à In the Caſe of Dighton v. Greenvill. 


Sci Fa. up- | | | | | 
on Judgment becauſe he could not hinder Execution; Per Holt Ch. J. 6 Mod. 144. in Caſe of 
Smith v. Harman, cites And. 208, 209. that ſuch Payment is good. — Per Holt, Farr. 140. Anon. 


cites Velv. 29. the Court was divided, but upon the Reference to the other Juſtices, the major Part 


Skinn. 388. S. C. cited by Holt Ch J. and ſaid, 


held the Pay ment good. Read v. Bearblock. 


that this ſhews that the Writ of Error had ſo totally ſuſpended the Eſtect of the Judgment, that i 


Mall not have any Regard or Eſſence. 


2 Chan Ca- 16, After a Bill in Cans, by one Bond Creditor againſt the Executor, 


Jes 201, the Executor confeſſes a Fudgment to anotber Bond Creditor. The Court 


ages i allowed the Payment on the Judgment confeſſed after the Bill brought, 


Mich, 26 2 Vern. 299. Irin. 1693, Goodlellow v. Burcher. 
Car. 2. — | 


Payment on a Recovery at Law on Action brought after the Bill was depending in Chancery wa; 
diſallowed after great Debate, Arg. Chan, Prec. 188. cites Joſeph v. Mott, but Ld. Wright Gſ- 


epproved that Cale, but decreeing according to that Caſe, his Decree was reverſed in the Houle of 
Peers, and the Payment of a Bond voluntarily, without confeſſing Judgment after a Bill brought 
by Grartee of a Kent-Charge againſt the Executor, was allowed there. Chan. Prec. 188. Hill. 1701. 
Durſton v. Earl of Ortord. | = OE be . 

A ſimple Contract Creditor brought an Action, and filed his Original againſt the Executor; the 
other ſimple Contract Creditors offered the Plaintiff to divide the Aſſets in Proportion, but he ha- 
ving filed his Original inſiſted on his whole Debt in Preference to the others. Upon this the Exe- 
cutor gave Judgment in ſeveral Quantum Meruits brought by the other ſimple Contract Creditors, 


of the ſeveral Sums which were laid as Damages in the Declaration, without aſcertaining the Dama- 
ges by Writ of Inquiry, but they were ſo laid as not to exceed the real Debt. Upon which the Plain- 
tiſt at Law brought his Bill in Equity, but decreed that Executor might prefer any Creditor, and 


the Maſter of the Rolls diſmiſſed the Plaintiff's Bill with Cofts, and affirmed on Appeal by Ld, 
Chancellor, Wms's Rep 295. Mich. 1715. Waring v. Danvers. FP 3 2 5 f 


19. A Decree Niſi Oc. againſt an Executor ſhall be preferred to x 
'udgment on a Bond obtained on an Action brought after ſuch Decree, 
and the judgment had before the Decree was made abſolute. Decreed 
by the Maſter of the Rolls, and affirmed per Ld. Sommers on a Re- 
hearing. Chan. Prec. 79. pl. 69. Mich. 169. Joſeph v. Mott. 
Ibid. 189. 20. After a Bull and Anſwer put in the Executor voluntarily paid 4 
is a Nota, Bond Debt, and was diſallowed on the Account, becauſe he might, by 


that Appeal conteſſing Judgment having preferred him, and no Difference in Rea- 


in the Houſe . | 5 
21 1 Y Hill. 1101. Darſton v. Earl of Ortord. 


and on 21 | | | | 5 . V . 
November, 1902. the Decree was reverſed, and the Payment allowed. —— S. C. cited 3 Wnss 


was brounht ſon, where paid without ſuch confeſſing. Chan, Prec. 188. pl, 154. 


| Rep. 401, 402. in a Note there, and that the Decree was reverſed in the Houſe of Lords. 


21 If Executor voluntarily pays a Statute before a Fudgment had a- 


gainſt his Teftator it is a Devaſtavit; but if alter Teſtator's Death Ex- 
ecution be taken and executed, he may plead it to a &i. Fa. upon ihe 
Judgment becauſe he could not hinder Execution. 6 Mod. 144. Paſch. 

3 Ann. B. R. Per Holt Ch. J. cites And. 208, 200. 
22. Executor may pay Debts of a higher Nature, or as high a Na- 
ture, pending a Bill in Equity againſt him, or after a Decree quod computei, 


but this muſt be intended where he has legal Aſſets; tor it he has on. 


ly equitable Aſſets, the Court will not indemnity him and ſuffer him to 
diſappoint and prejudice the firſt Suitor, and where there is a %a De- 
#ree againſt an Executor, and he pays a Bond, it is a Miſpayment, ſot 


— ＋— ͤ 4 — p — 
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Decree is in the Nature of a Judgment; Per Cowper C. = Salk. 30). 225 
4 1. in Canc. Maſon v. Williams. ? per IK. 307 


23. Executors having paid off Debts by Specialty, and retained their own 
Debrs on ſample Contract, agree with the principal Creditors on ſimple Con- 
traft to pay them equally. One brings an Acl ion on a ſpecial Original to get 
Preference to himſelt, and thereupon the Executors confeſs Fudgments to 
the reft, but he brings his Bill to ſer aſide the Fudgments, N. B. There 
was an Agreement between the Exccutors and the other Creditors to whom 
the Judgments were ſo given, that what ſhould be recovered by them ſhould 
be equally divided among them excluſive of the Plaintiff, which the Plain- 
iff ſuggeſted to be a Fraud. But Bill diſmiſſed with Coſts by the Ma- 
fer ot the Rolls, and the Decree affirmed on Appeal by the Ld. Chan- 
cellor. Wms's Rep. 295. pl. 73. Mich. 1715. Waring v. Danvers. 


I e 


(R. a) : [ What Debts ought to be firſt Guriefed.) 
Judgments in Life of Teſtator. 


1. ] F a Wan acknowledge a Statute to another, and afterwards an- Le. 328. 
other recovers in Debt againſt him, and after he dies, the Ex: pl. 464- 
| rcutor ought to ſatisfy this Judgment before the Statute becaule Þ .- 4c. 
it is more worthy, for in a Sci. Fa. againſt him upon the JuDg- ordiogly. 
ment, it is no lea for the Executor to plead the Statute acknow- -— ; Le. 
ledged by the Teſtator before the Judgment, Mich. 32, 33 Elz. 272. y'-354- 
B. B. adjudged, * Band again// Bare. And there it is ſaid, 144% Ver- 
that Paſch. 32 Eltz. B. it was adzudged between f Conny and bi. 


Barham, 4 Le. 329. 


| in pl. 328. 
cites 8. C. —— 3 Le. 21. in pl. 364. S. C. cited. 


2. Jfa Man recovers a Debt againſt B. and aſter B. acknowledges Cro, E. 134 
a Statute to C. and after makes his Erecutar and dies, the Exe- pl 2. S. 


tutor ought firſt to ſatisfy the Judgment, and not che Statute which naa. ; 


became due after the Death of Teſtator, for the Judgment is more 8. pl 20. : 


2 Dubitatur. Hill, 42 Eliz. B. R. between Bearbroat and s C Paſch, 


43 Eli. ad- 


4 Rep. 59. b. 60. a. 8. C. cited by the Reporter as reſolved. 8. C. cited e 5 Rep, 
28. b. Bur a Writ ot Error having been brought of the Judgment, and the Record removed, pend- 
Ing which the Executor paid the Statute, it was held by the greater Part of the Juſtices at Serjeant's 
Inn on a Reference, that the ſatisfy ing the Debt on the Starure firſt was no Devaſtavit becauſe he 
could not withſtand it, and he ſhall not be put to his Audita Querela ; and therefore adjudged for 
the Defendant. _—— Yelv 29. Rede v. Bereblock, S. C. held by the major Part of the [uſtices 
accordingly ; for it was doubtful whether the Judgment would be affirmed or not. See 4 Mod. 
W whore it is ſaid per Cur. that by the Writ of Error the Execution of the Judgment was ſul- 


3. If A. recoyers againſt B. and aſter. C. recovers againſt him, and 

fter B. dies, his Executor may ſatisfy which of che Judgmears he 

leaſe, ſcilicet, the latter JudSment if he will, for they are one as ta 
im. Trin. 12 Ja, B. N. per Michols. 

4. One owed Money on a Bond, and alſo upon a Recognizance, and the 
Bond Creditor got Fudgment, but before Execution the Defendant died, ha- 
ving Goods to the Value of the Debt recovered, and made his Wife Execy- 
trix, to whoſe Hends the Goo game; Atterwards the Goods were 7 in 
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Execution upon the Recognizance, and thereupon the Bond Creditor brought 
a Sire Facias againſt the Executrix, to which the pleaded the Execy. 
tion on the Recognizance, and adjudged a good Plea, becaule ſhe be. 
ing chargeable with the juſt Debts of her Husband, and Execution be. 
ing taken out upon the Recognizance, ſhe could not prevent its bein 

executed, eſpecially ſince the had no Notice of the Judgment on the 
Bond, and the ſhall not be charged with the judgment without other 
Matter. 2 And. 157. pl. 87. Mich. 44 & 45 Eliz. Anon. 

F. Plaintiff brings Debt againſt Adminiſtratrix upon two former Fugs. 
ments againſt the Inteſtate, and ſhews the Recoveries. Defendant 
pleads the Inteſtate entred into a Recognizance to Sir H. B, and that atty 
the Fudgiuents obtained by the Plaintiff, Sir H. B. had Fadgment again 
the Inteſtate upon the Recognizance, and ſhe had nor Atlers beyond the 
Goods liable to the judgment on the Recognizance. Plaintiff de. 
murs, and two of the Juitices held the Plea good, as if it had been 
demanded upon the two firſt Obligations; But the rwo other Juſtice 
were of a coutrary Opinion, for the Plea had not been good againſt the 


Inteſtate himſelt, and that the Action brought by the Plaintiff was in 


Nature of a Scire Facias, for he demanded the Debt in another Courſe 
than it was at firſt, tor the Debt is now become a Judgment on Re. 
cord; bur the Plaintiff dying the Court did not retolve. Yelvy, 133. 
Trin. 6 Jac. B. R. Gomerfal v. Aske. N | : 
6. To a Scire Facias on an interlocutory Judgment againſt an Fx. 
ecutor the Defendant cannot plead a Judgment in Bar; tor the Sta- 
Lute never intended that the Executor ſhould ſtand in any other Cir. 
cuinſtances to make another Defence than the Party to the Contract 
himſelt might have made againſt the Inquiry, and he could have 
pleaded nothing but a Releaſe or other Matter in Bar ariſing Puis dar- 
rein Continuance. He is, by the Words of the Statute, to ſhew Cauſe 
why Damages in ſuch Cafe ſhall not be aſſeſſed and recovered, and if 
he ſlall appear at the Return, and not ſhew any Matter ſufficient to u- 
reſt the final Judgment, then a Writ of Inquiry thall be awarded &c. 
and arreſting Judgment is by Matter apparent in the Record, and not 
extrintick, 1 Salk. 315. pl. 23. Paſch. 3 Ann. B. R. Smith v. Ha- 
man, | | 


— 1 
* 


(S. a) What Debts ought to be firſt ſatisfied by them, 


and what not, without a Devaſtavit. 


Jadgment in Liſs of rebate 


The Order 1. CO mucb of the Goods of Teſtator as is ſufficient for his Fut. 
Aint ral, may be employed to ſuch ule before Debts or Legacies 
bound to paid. 37 D. 6. 30. 28. | | N | 595 
obſerve, is : 4 F pH os a GR, 
firſt to diſcharge the Funeral. 2dly, Debt to the King. zdly, Rent upon Leaſes for Years. 4", 
udgments, 5thly, Statutes and Recognizances 6thly, Obligations. 9rhly, Contracts. Sthly, 
gacies. And it he does not obſerve this Rule, he expoſes himſelf to a Nevaſtavir, which he ls 
anſwer Pro tanto out of his own Goods, Jenk. 274. pl 94. _ | 


RAD 2 It ſeems that Rent reſerved on a Leal which comes ta h 
Pol. 927. e d e Ax 1 7 
AYR) EUR, if the Rent become due in = the Executors, | — 


t 
je 
Ui 
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not to be ſatisfied before Judgments or other Debts of the Teſta- Tui car 
tor, tor this is the proper Debt ol the Executors; tor the Action 1hall be re poried 5 
bought againſt them in the Debet and Detinet, AS in 5 Rep, Har- Rep. 31. is 
Ao . 
[. ſid he knew It to be reverſed in Point of Judgment for this. Cro. C. 22 5. in Caſe of ne 


—— E—— — n 


of Smith v. 


| Norfolk. 


3. Blit it ſeems otherwiſe it is of Arrearages incurred in Life of Br. Dere, 
Teſtaror ; Blit Quzre this, tor Maſter Olde ſald to me that it pl 64. cites 
jas been refolvea contra becauſe it is real, for 11 0. 4 99. b. 8 P 0. 
Keane of a Bond, for it does uot extinguiſh it, therefore 3 en. 
l her. | | itzh. 


Barre, pl. 


i$5, cites 8 C & 8. P. —— Arrears of Rent due on a Leaſe Parol determined is payable by Exe- 


eutors before Bonds 3 Lev. 264. Newport v. Godfrey. — Bur per Cur. Debts on Bond and Rents 
due are of equal Nagure. 1 Salk. 326. Gage, alias, Gray v. Afton. | 


4. A Judgment in Life of Teſtator ought to be ſatisfied before any 
Debt, for if the Executor ſuffers a Judgment againſt him ar the Suic 
ol wa 4g Execution it is a Oevaſtavit tif ye has not ſufficient. 
21 E. 4. 21. | | | 


5. The ſame Law is if Teſtator be indebred of Record to the Br. Preroga- 
King, this is in Nature of a Judgment, and therefore ought to 7% 2 


| fi Cites 
be firſt ſatisfied. 21 E. 4. 21. b. FLY The King 

| | pa e 
rogative in his Debts, unleſs his Debt be of Record, but if the Executor of his Debtor pays other 
Debts before the Debt of the King it is good Adminiſtration, unleſs the Debt be of Record, and the 
Executor is excuſed apainſt the King, per Brown and Choke Juſtices, Contra Littleton. But fee 
atthis Day a great Statute 33 H. 8, cap. where the King has now Prerogative in his Debts. Br. Pre- 
ropative, pl. 71 cites 21 E 4. 21.— If a Man had Judgment againſt A. on an Obligation, who 


dieth, and another Obligee of the ſaid A. aſſigns his Obligation to the King, and the Executors of 


A. ſatisty the ſaid Judgment it is good againſt the King in cry the Debt due to the King was not 
d 


upon Record before the Death of the Teſtator; Per Tanfie 
Court, Lane 65. Trin. 4 Jac. in Dimmock's Cale, 


6. Where there are ſeveral Judgments againſt Teſtator it is not ma- 
terial which of them was Precedent or Prior in Time; Bur he which 
frft ſues Execution muſt be preterr'd. And before Execution ſued by either 
It is at the Executor's Election to pay which he will firſt. And if each 
brings a Scire Facias, yet the Executor may confeſs the Action of which 
be will firſt, notwichttanding the Scire Facias was brought by one be- 
tore the other. Went. Off. Ex. 136, 137. Rs Aon 

n. Scire Facias againſt Executor of F. F. upon a Decree in the Exche- 
quer againſt F. F. for Money; The Defendant pleaded, That the Tefta- 
ur was indebted to him by Bond, and that he had paid himſelf before the 
Sire Facias brought, or Notice of the Decree; It was ruled by three 
Barons againſt Baron Powell that this was no Bar; And that a De- 
cree in Equity obliges an Executor in equal Decree at leaſt, with a 
judgment at Common Law, 3 Lev. 355. Paſch. 5 W. & M. in Scacc. 
dhaltoe v. Powell, ))) | NE Toe re 


4 H DET £2 


Ch. B. which was granted by the 
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(T. a) [What Debt ought to be firſt ſatisfied 


Judgment in their own Time. 


r. JF a Pan brings Debt againſt Executor, and pending thi 
another brings Debr and firſt recovers, he ſhall be firſt ſatis: 
ed. 9 . 6. 58. | Et = 


Where Action is brought. 


2 Tf an Action be brought againſt Executor other Count, 
than where the Executor lives, he may before Notice of the A8ion 
 broughr pay other Debts, becauſe it is in an other County, 
N 2 I). 4. 21. b. Curia. Pl. C. 279. | | | 
* Br. Admi- 3, If Qctton of Debt brought againſt an Executor be abated, in 
= og new Actions by Journeys accounted dught to plead fully adminiſtred 
S. C&s P. the Oay of the firſt Writ purchaſed, (therefore he cannot pay 
— Fitch. any Debts Meſne, berween the Abatement and the new Writ) * 
mg 2” E. 3. 21. F 2 . 4. 21. | 5 
a 6. 1 See (Q. a) pl. 7. S. C. Br. Journey's Accounts, pl. 8. 8. C. —— Pitch. 
Journey's Accounts, pl. 4. | Cf | py 


/ 


2 Roll Rep. 4. Debt; The Defendant pleaded fully adminiſtred; The Plaintiff 
186. 204. replied, That at another Time he brought an Action of Debt againſt the 
209% os ' now Detendanr, whereupon ſhe was outlawed upon mean Proceſs, and jt 
Tor obierve brought Error and reverſed the Qutlawry, whereupon he freſhly brought 
exactly the this Action, and that at the Time of the firft Action brought ſhe had Aſſets 
S.P. && hoc petit quod inquiratur per patriam, et Defendens fimiliter ; And 

thereupon a Verdif found for the Plaimiff, and Judgment; Error ws 
brought and inſiſted upon, that here is not any Plea; For though ſhe 
had Aſſets at the Time ot the firſt Action brought, yet ſhe aſterwards 
might have well adminiſtred it by Reafon of a lawtul Recovery, or 
lawtul Payment after; Sed non allocatur; For it ſhall nor be intend- 
ed without ſpecial Matter thewn ; and it ſuffices it there was enough 4 
the Time of the firſt Action brought, unleſs jhe ſhews ſufficient Cauſe i 
Diſcharge 2 that Time, Cro. J. 579. pl. 9. Trin. 18 Jac. B. R. 

_ Aldrich v. Walthal. VVV PLL 
F. Executor confeſſes Fudgments in Debt upon ſimple Contract, and 
plceads them in Bar of Aſſumpſits; Judgment for Defendant. 1 Le. 

200. Hill. 18 & 19 Car. 2. B. R. Palmer v. Lawſon. 

I 4.2 Aſſumpſit after Verdict for Plaintiff, and before Day in Bank 
19.8 Cad. Detendant dies. Plaintiff brings Scire Facias upon a Judgment enrred 
jornatur.— next Term upon the Oxtord Act ; the Executor Defendant pleads Ob- 
Raym. 210. ligation to himſelf tor 100 I. and a judgment to A. but no Scire Fact- 
33 as upon it, and that he has no Aſſets beyond 40 l. (he is Executor) 
Plato This Judgment ſhall fo relate that it thall be as a judgment in Lile c 
S. C. cited Teſtator by the new Statute and be firſt paid. 1 Lev. 279. Mich. 
by Holt Ch. 21 Car. a. © 8. Bunce 8 
J. 6. Mod. J. gp Debt upon a Specialty againſt an Executor it is a good Bar tlas 
44% Fuagment has been haa agaiuſt him on a fmple Contratt ultra &c. Gibb. 

76. Trin. 2 & 3 Geo. 2. C. B. Davies v. Monkhouſe. 
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Executors. Adminiſtrators. 
(U. a) [What Debts &c. ſhall be firſt paid. ] 


L, D* BT S for Servant's Wages within the Statute of La⸗ 


* L. erer, 2. . 


2 _ - o : * . . 0 
7 N fab £7 . * IH on none NS CEC. 2 


bourers thall be paid before timple Contracts, a to me LE Ze, 
- 2 SS. f 


it ſeems. . 4 2 / Ant ODD, >. PHE a Oe Pts, THE Een + 
LE, a L, Contracts, EF Gp OO 2 A 


2. Debts upon ſimple Contract are to be pald before Ld A 


9 Rep, 90. b. Finchon's Caſ. | 

3. Or. and Student 18. They are to be paid before Legacies in 
Conſcience, but the Or. ſeems, and it is not denied by the Stu- 
dent, that if he pay the Legacies firſt, the Debtee has no 

emecay. | 

4 Quere, Whether a Debt upon ſimple Contract be to be paid 
after a Debt for Servant's Wages who u is not within the Statute of 
LANUrers, 4 — F 5 
F. 3) . 6. 30. By Priſot Debts are to be paid before Legacies. If Execu- 


21 E. 4. 23. b. 2 . 6. 16. | | tor pays 


Legacies 


firſt, ſo that the Reſidue is not ſufficient to pay the Debts, he ſhall be charged of his own proper 


Goods; For this is not ſufficient Adminiſtration, and the Iſſue was Fully Adminiſtred, and this Mar. 
ter was given in Evidence. Br. Adminiſtrator, pl. 379. cites 21 E. 4. 21. [And ſo it ſhould be in 
Roll (21 b.) the (23) being miſprinted, ] | bt 8. P. Br. Deviſe, pl. 3. cites S. C. | 


6. Debts to the King by Matter en Fact are all one with Debt of See (8. a) 


. 


8 common cn and of them the Executor has Election to pay er. 78. . 


the 
+ 2I E, 4. 21. | Nores there, 


„ a. - * aaa ali... ASD. . n 


a. r 4 1 


— 


(. a) What Debts ought to be firſt ſatisfied before 5 
55 Ii ; — 


1. ] F a Man binds himſelf in an Obligation to perform a certain Mo 413 pl. 


Thing, and Deviſes Divers Legacies and dies, leaving but WES. G 
ſufficient to ſatisfy the Bond, if it ſhall become forfeited, pet this Js. 
Obligation ſhall not be any Bar of the Legacies, becaule it is un- ,,,..."__ 


certain it the Obligation ſhall ever become torteited, but the Executor Golasb. 1 4c. 
ſhall make a conditional Deliverance of the Legacy, (ctlicet, if the pl. 54-5. C. 


Obligation be recovered againſt him, the Legatee ſhall re-deliver bur 8. ®. 
— 5 : in Caſe of Necton and Sbarp's rc bag 
Ow. 72. 


Norton and Sharp v Gennet, 8. C. 5 


clearly ap- 


Cro. E. 466. pl. 17. 8. C. held accordingly; but the Le. 


gatory by the Civil Law ſhould enter irto a Bond to make Reſtitution if the Obligation ſhould after. 


Wards be recovered, and ſo there is no Inconvenience to any, and to that the Counſel of the other 
Side, and the whole Court, beſides Fenner, agreed; And a Conſultation was granted. S. C. ci- 
ted by Roll Ch. J. Sty. 56. Mich. 25 Car. | © N 4 7 


2. $0 if a Man binds himſelf in an Obligation, being Under- 


Keeper of Ludgate, ro the Sheriffs to keep all Priſoners ſately, and 
allo ro ſave them harmleſs from all Eſcapes of Priſoners to be 


com · 
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committed to him during their Shrevalty, and after he ſuffers a 
Priſoner to eſcape, by which che Debt is recovered againſt che Sheri(ls 
ma Writ ot Eicape, and fo the Obligation is torteiced, yet if he gives 
diwers Legacies and dies, not leaving ſufficient Aﬀets, but to fa. 
tisty the Bond the Executors ſhall not bar the Legatees by this 
Obligation forſeited, becauſe it may be that the Sheriffs will never ſue 
them upon the Obligation, but be mall deliver the Legacies condition- 
ally, ſcilicet, if the Sheriffs recover againſt them, they ſhall re-veliver 
the Legacies. Dill. 38 Ellz. B. R. between Vecton and Sharp, 
3. Deviſe of Lands ro his Executors towards Payment of Debts ang 
Legacics Decreed that the Debts be fully paid betore the Legacies 
and Diifterence taken between ſuch Appointment made by Vill or by 
Deed. 1 Chan Caſes 275. Paſch. 28 Car. 2. Whitton v. Lloyd. 


1 — 8 — * 1 8 "OA 


— _ Z * —_— 


(X. a. 2) What Debt ought to be firſt paid, 
| Debts by Specialty. 


The Obliga- 1, EBT upon Bond, though the Day of 1 is not yet come, 


ON _ ſhall be paid betore a Debt on Contract. Cro. E. 315. pl. 9. 
ty preſently, Hill. 36 Eliz. B. R. Buckland v. Brook. —@” 
- Condition 8 | | 


is but a Defeaſance of it; Per Gawdy J. Le. 189. in Caſe of Woodſhaw v. Fulmerſton. 


2 Ard. 1 18. 2. K Statute is a preſent Duty, and therefore ought to be paid be- 
Titan fore a Bond. Sty. SS. Arg. 14 & 15 Jac. cites Robinſon's Caſe, 
v. Verney, Hill. 20 Eliz, EN EO, | + 


b Mod. 175. - Ya: TT is a Devaſtavit in Executor to pay voluntarily a Debt by ſimple 5 
in Caſe ot Contract before a Debt by Bona, whereof he had Notice (and not other- 


OE. wiſe) in that Caſe ; Per Vaughan Ch. J. Vaugh. 94. Trin. 22 Car. 
per Vaugh- 2. C. B. Edgcomb v, Dee. : 3 

an, that 1 5 = „ „„ 
Dcbts on ſimple Contracts may be paid before Bonds, unleſs timely Notice be given to the Executor, 
and ſuch Notice muſt be by Action. Two other ſuſtices agreed, but one doubted. - Comb. 35. 


8s C. ſays that it was afterwards adjudged for the Plaintiff Mich. 3 Jac. 2.— 3 Mod. 115. 8. C. & 
5. P. agreed by the Court, but gave no Judgment. | . e 


4. Husband before Marriage gives a Bond to leave bis Wife worth 
1500 J. if ſhe ſurvived. He died in Debt to others, and no Proviſion 
made for the Wite. This Bond decreed to be ſatisfied firſt. Fin. Rep. 
| 232. Trin. 27 Car. 2. Hodgkin v. Blackman & a. 6 
S. C. cited 5. A. is indebted to B. by Mortgage, and gave Bond to perform Cove- 
Cro. C. 363. nants, and is indebted to C. by Bond. The Perſonal Aſſets ſhall be 
nos 4 applied to pay off the Bond-Debt, and no Allowance to be thereout 
= Sydnor. made in reſpect of the Bond for Performance of Covenants in the 
—Cro. J. Mortgage-Deed. 2 Vern. 273. Trin. 1692. Fletcher v. Stone. 
| 5 — in Caſe ofa Statute for Performance of Covenants, 


6. If an Indebitatus be brought againſt an Executor, and he 
_ pleads that his Teſtator did covenant ſeveral Things, and * 
5 TOE 85 Cove · 
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Hvenant was broke, and that the Damage thereof amounted to fo mach, 
and ſhews that he has no more Aﬀers, it will be a good Plea though 
the Damages are not certain; Per Holt Ch. J. 6 Mod. 144. Paſch. 
Ann. B. R. in Caſe of Smith v. Harman. 
7. Decreed at the Rolls that Mortgages were to be paid firſt, then 
adgments, and then Recognizances &c. Bur on Appeal to the Lords 
it was adjudged, that Mortgages were not to be preferred to other real 
Incumbrances, but Mortgages, Judgments, Statutes and Recognizan- 
ces, ſhould take Place according to Priority, and as they tand in Or- 
der of Time. 2 Vern. 525. pl. 474. Mich. r7as. Earl of Briſtol & al' 
Creditors of Baſſet v. Hungerford. 
8. A. mortgaged Land to F. S. and gave a Bond to perform Cove- 
nanrs, and about fix Years after died Inteſtate. M. poſſeſſed herſelf of 
the Goods without taking Letters of Adminiſtration, and pays away all 
the Aſſets in diſcharging Debts on ample ContrafF. About ſeven Years 
atier A's Death an old dormant Entail was diſcovered, and the Heir 
in Tail brought Ejectment and recovered Poſſeſſion, whereupon the Ex- 
ecutor of J. S. ſued M. on the Band. M. prays an Injunction, the ha- 
ving paid all away, and never having any Notice given her of the 
Bond, Detendant demurred and was allowed, the Bill being an At- 
tempt to alter the Courſe of Law ; But if any Fraud had been charged 
on Defendant, by which ſhe was deceived, or inducing her to pay away 
the Aſſets, it might have varied the Caſe, Chan, Prec. 524. pl. 329. 
Trin. 1920. Greenwood v. Brudniſn. | 55 
9. A voluntary Bond ſhall be diſcharged before Legacies, but not be- S. C. cited 
fore Debts due by ſimple Contract, which are Bona Fide due. Decreed and decreed 
per Harcourt C. Abr. Equ. Caſes 84. pl. 2. Jones v. Powell, by Ld. * 
Caſes in Equ, in Ld. Talbot's Time 156. Mich. 1935. in Caſe of Cray v. 3 
„ He mee at, A 777 ˙ 
| . — eu, 47 A cute. aue e SF 3 
Fat, .. p 8 e ee. 2. 


2 k Cle 
(X. a. 3) What Debts ought to be firſt rl e. 


Debts without Specialty. 


I, Hether a Fine upon Admittance may be paid before a Bond and 
not be Devaftavit? Three Pa thought it would, but 
the Ch. J. e contra. 3 Mod. 240 Mich. 4 Jac. 2. BR. = 
2. Executor cannot pay ſo much as Funerals before he pay W : 
had againſt Teſtator. wal 76. Hill. r1]Jac. "rand v. Wrena m. 
3. A contingent Security ſhall not ſtand in the way of a Debt by im. Otherwiſe 
die Contract as to the Adminiſtration of Aſſets by the Executor. 2 Creditors 


Vern. 101. Paſch. 1689. ſays it was ſo reſolved in the Caſe of Eeles v. on 
by Recogni. 
of Covenants 
et themſelves perhaps 


ances for the Peace, and of good Behaviour &c. and ſo by Statutes for Performance 
tor Enjoyment of Land if theſe ſhould keep off the Payment of Debts, and y 
ever be forfeited, nor the Sums never become payable, Went, Of. Ex. 141. 


4 Articles of Agreement on Marriage to ſettle 1 500 J. per Ann. on Iſſue. A, 
ttlement is made, but deficient, The Husband deviſed all his un- 
ſettled Lands for Payment of Debts. Per Cur. If che Settlement is 

deficient, yet in Regard there is no Covenant in the Articles, nor Men- 
don of any particular Lands, the . and Infant muſt come in for 
— — Satis- 


3 ſells Goods © 
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Fe Satisfaction after Bond Creditors, whoſe Debts are aſcertained and fix. 
ed, whereas the Demands on the Articles only found in Damages, 2 
Vern. 272. pl. 257. Trin. 1692. Whitchurch v. Lady Anne Bainton. 


= mn , 


WY . 


(X. a. 4) What Debts ſhall be paid firſt. 
By ſpecial Direction of Chancery. 


1 DO to ſecure 400 l. borrowed was made in Ouadraginta L. 
| bris, where the Sum borrowed amounted to Quadringent 1200. 
ot tne 400 Il. was paid. Decreed the Bond to ftand as a good Bond 
of the Penalty of the 400 l. tor the ſecuring the 280 l. due, and tha 
this Bond takes Place of any other Bond on which judgment has not 
| been obtained. Fin. Rep. 413. Hill. 31 Car. 2. Simms v. Barry, 
Chan. Prec. 2. A Freeman of London having three Baſtards by B. confeſſes y 
A 1 Fudgment to B. of 10001. deteafanced for * of 500 l. in thre 
conditioned Mont his after his Death. Decreed that this, being a voluntary Juds. 
for Payment ment, ſhall not prevail againſt Debrs by ſimple Contract, nor again 
of the 500 l. the Widow of the Freeman, but that ſhe muſt have her Share accord. 
* = _ ing to the Cuſtom of the City, without any Regard had to this Judg- 
Mrween the ment; but his Debts being paid the Judgment would bind the Legacy- 
_ three Chil- Part. 2 Vern. 202. pl. 186. Hill 1690. Fairbeard v. Bowers. 
| nz nd | BE | ADE . | 
— — Bond was without Conſideration, and being to be paid after A's Death, it was looked upon 
as a Legacy. | | _ | VDV 


Chan. Prec. 43. Where there are legal and equitable Aſſets, ſuch Creditors as will 
kd % C. teke their Satist:.Etion out of the legal Aflets, ſhall have no Benefit o 
3 Pay- the equitable Aſſets until the other Creditors, who have only a Remi) 
ments (P) out of the equitable Aſſets, have receiv'd thereout an equal Proportion 
pl. 5. and of their reſpective Demands; Per Wright K. 2 Vern. 435. pl. 399. 
the Notes Paſch. 1902. Sheppard v. Kent. N 


there. 


0 


—B 


(X. a. 5) Devaſtavit. What is a Devaſtavit. 

11 Executor 1. 1 F an Executor ſells at great Under-Value the Goods of the Teſts: 

ſe tor, tis no Devaſtavit ; Per Frowike Ch. J. Kelw. 51. a. pl. 5 
worth 101, Tri H A . | | e 

for a Penny, kin. 18 1. 7. Anon. | a >, = | 

all the Sur- JC Dn gg 0 

pluſige ſhall be adjudg'd a Devaſtavit; Per Frowike Ch J. Kelw. 59 —The Plaintift may art 

the Under-Value, and it ſhall be try'd by Jury; Per Frowike Ch. J 63. 6. But it is better io 

ſell under the Value than to loſe the whole by a total Forfeiture, as in Caſe of a Leiſe for Years 


which comes to the Executor Subject to a Condition for Payment of Rent, or of a Sum in Grob, 
and no Profits accrue to him to cnable him to pay it. Went Off. Ex. 114. 115. | 


2. Adminiſtration durante minore ætate of two Infants Executors Wi 
granted to another, who poſſeſſed himſelf of the Goods of the Teltator © 
the Value of 400 l. and hen the Infants Executors came of Age they re- 
leaſed to the Adminiſtrator all Demands. Adjudged this was a De. 
vaſtavit, though the Goods never were in their Poſſeſſion, _ 


3 4 — kw © 


— — cc. OO fas bw ©) 


— 4 y 


a. as ga 


of Eales v. Lambert. 
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: > a — INCEO — 1 —— 
a "Ez 


Executors. 307 


Releaſe of the Infants Executors was Aſſets. Godb. 29. pl. 39. 27 
Eliz. C. B. Kitley's Caſe. | 

3. Surrender of a Term by Executor which was deviſed by A, adjudg- 
ed a Devaſtavit, yet it ſeems A. may have this as Legacy notwith- 
#anding this Surrender, Mo. 358. pl. 487. Trin. 36 Eliz. Carter v. 
Love, | | 8 ee | 

4. If one ſues the Adminiſtrator and gives Notice, yer he may 
confeſs the Action of another that commences his Suit after if there is 20 
Fraud ; But it Adminiſtrator is ſued on a Bond, and pays another Debt 
on Bond without Suit, there it he had Notice of the Suit it is a Devaſta- 
vit. The Notice is material. Mo. 678. pl. 926. Trin. 44 Eliz. C. 
N | | WT | 

5. If an Executor pays a Bond made on an uſurious Contract, it is a 
Devaſtavit; Per Hobart. Brownl. 33. Anon. mes | 

6. It Executor pays a Bond made on an uſurious ContrafF it is a De- Other Cre- 
vaſtavit in the Executor, and if he be bound to preſent one to 18 
Church, and he preſents one on a ſimoniacal Contract, the Bond is broken; make a De- 
Per Hobert Ch. J. Browal. 33. Anon. a e 


vaſtavir of 


it. Hob. 167. 


. It Defendant confeſſes that he had more in his Hands at the Time 
of Adminiſtration repeal'd than was ſufficient ro pay the Plaintiff's b 
Debt, it atter Judgment againſt Detendant the Sheriff can't levy the 
Debt in Detendant's Hands, he may on the Detendanr's on ſhe wing 
without any Damage return a Devaſtavit. Brownl. 116. Paſch. 10 
Jac, Morgan v. Sorck. : ag 8 
8. Executor for a Time waſting the Goods, how the Creditors ſhall 


be relieved after his Time expired. See Hob. 266. pl. 349. Chand- 


ler v. Thompſon. . . | 
9. Submiſſion to Arbitrement being their voluntary Ad, altho' the Ar- 5 
bitrators by their Judgment do diſcharge the Debt or Damage in part, 8 
or in whole, yet ſhall the Creditors have like Remedy thereupon 
againſt the Executors as if they had releaſed, or, which is more, re- 
ceived the ſame. Wentw. Off. Ex. 51. 5 
10. If an Executor of full Age, upon Receipt of all Principal and In- 
tereſt due, releaſes a Bond, it is no Devaſtavir, and is Aſſets only tor 
the Money received; for nothing is done but what in good Conſcience 
ought to be done; Per Brampiton Ch. J. and Damport Ch. B. Cro. C. 


491. Mich. 13 Car. in Caſe of Kniveron v. Latham. 
11, Executor is ſued. Tho he may abate the Action, but does not, 


but ſuffers judgment againſt him, yet it is no Devaſtavit. Sid. 404, 2 
Per Twiſden J. Hill. 20 & 21 Car. 2. in Caſe of Parker v. Maſters DS 
12. Payment ot Debts upon /mple Contract is a good Adminiſtrati- * 54. Kc. 
on againſt Fudgments defeaſible upon Performances of Covenants; Arg. o are 
ſaid it had been ſo agreed. Allen 40. Hill. 23 Car. B. R. in Cale jg 

„ e Gao N ſhall not 


8 | 3 | 5 ſtand in the 
Way of Legacies, but the Legatee by the Civil Law ſhall enter into a Bond to make Reftitution it 
the Bond ſhould be recovered afterwards; Agreed per Counſel and Court, except Fenner J. Cro. E. 
467. pl. 14. Hill. 38 Eliz B. R. Nector and Sharp v. Gennet.—— 8 C cited 2 Vern, 101.— 
8. P. Cro. J. 102, in Caſe of Milles v. Sheffield Per l accordingly in Caſe of a Statute 
to perſorm Covenants, which it not broken ſhall not prevent the Payment of Debts for the Incon- 
venience, that tho the Statute may never be broken, yet the Debts ſhall never be paid, and yet he 
owned he thought the Miſchief would be greater on the other Part; for if the Executors do pay this 
Debt, and the Statute is broken, he ſhall be chargeable atterwards by a Devaſtavit of his on 
proper Goods Goldsb. 142. pl. 57. Hill. 43 Eliz, Woolcock v. Hern. — 


13. In a Sci Fa. on à Judgment, tis ſuggeſted that Defendant Bona Perhaps he 


&c. ad valentiam & elongavit vendidit, & in Uſum ſuum pro- -— 1 


prium convertit, & d1/poſuit ea intentione quod dicta Executio non Lich Caſc have 


n * 
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oor Atta. Ide Sheriff ſound that diſpoſuit in Uſum proprium, and. Defendant 35. 
ally waſted pear'd and traverſed, and 'tis found by Verdict againſt him, the 8 


the G | | | 
ry :. =" will not doubt the Ea Intentione, and fo he has done a tortious Ad in 


tor, but contriving and endeavouring to defraud the Plaintiff of his Deb, 
have them which amounts to a Devaſtavit. Saund. 307. Mich. 21 Car. 2 
„Ae Merchant v. Driver. 8 5 p 
Specie, bot keep them ſo ſecretly that the Sheriff can't find them to levy the Plaintiff '; Debt 
upon them, then 'tis Reaſon that the Detendant's be charged De Bonis Propriis tho* there is no De. 
vaſtavit in the Caſe. 2 Saund. 402. pl. 67. Paſch. 24 Car. 2. Blackmore v. Mercer. | 


15. n Executor in Caſe of a Devaſtavit is in Nature of a Truſtee of 
an Eſtate. Chanc. Caſes 304. Mich. 29 Car. 2. in Vanacre's Caſe. 
16 The Penalty of a Bond is but 401. but the Condition = 2001, 
The Executor cannot pay it without a Decree, without a Bevaſtavit 
to other Creditors ; But the Payment was decreed. 2 Chan, Caſes 223. 
Hill 28 & 29 Car. 2. Sims v. Urry. - . 
17 Execution againſt the Goods of the Executor for a Debt in * Pro. 
prio is a Devaſtavit nolens volens, 3 Keb. 839 in pl. 1. Hill. 29 & 
30 Car. 2. cites it as held by Rainsford Ch. J. in the laſt Term in 
Norden's Caſmme. . 5 a 
Executor 18. It is a Devaſtavit to permit Intereſt to run in Arrear, and then ff. 
ſuffers Judg- fer udg ment for it, and want of Aſſets to pay it before the incurring 
1 ag of it by che Adminiſtrator ſhall not be intended unleſs it be exprelly 
TIER pleaded. 2 Lev. 40. Hill. 23 & 24 Car. 2. B. R. Seaman v. Dee. 


and Intereſt 
incurred in | : : 3 | | 
his own Time. This is not pleadable without ſhewing ſpecially Defe& of Aſſets to pay this before 
the incurring it by the Executor 2 Lev. go. Seaman v. Dee. The Intereſt incurred atter the 


Teftator's Death 1s the Executor's proper Debt. Vent. 199. S. C. EY 


109. Executor confeſſes Fudgment in Aſſumpſit when there is ancthu 

Debt upon Bond, he muſt pay both, for he might have pleaded the 

Bond in Bar of the Contract Debt, which not having done, his not 

having Aſſets to pay both is no Excuſe, 3 Lev. 114. Paſch. 35 Car, 2. 

C. B. Britton and Bathurſt. TOY | | 

Mod. go. 20. Place waſted recovered againſt an Executor de fon Tort is a De- 

C. and yaſtavit, and if there happen to be a rightſul Executor or Adminiſtra- 

udgment tor, he ſhall recover againſt the Executor de ſon Tort, but he cannot 

abe in get the Land from the Reverſioner again. 2 Show. 457. Hill. 1 & 2 
R. ac. 2. B. R. City of Norwich v. Johnſon. . 

221. Executor of an Obligee takes a Golaſmit hs Note, who fails; it 

is a Devaltavit ; cited as adjudged by Pemberton Ch. J. Vern, 474, 

Muich. 1687. in Caſe of Barker v. Talcot and Shaw, © 1 

Freem Rep. 22. An Adminiſtrator brought Trover for Goods, and recovered, and 

_ pl; 599. takes Part in Hand, and accepts a Covenant for Sati faction of the Rejidue; 

"Comer fans © and the Debtor afterwards failed. It was adjudged in C. B. to be a De- 

this was tan- Vaſtavir in the Adminiſtrator, and the Judgment was afterwards con- 

t-amount to firmed upon a Writ of Error in the Houſe of Lords, Vera. 474. Mich, 


8 3 1685. cites the Caſe of Norden v. Levett. 
which Caſe the Adminiſtrator ſhall be charged though he never receive the Money. Adjornatur. — 
2 Lev. 189. S. C. held ar firſt to be no Devaſtavit, but Sir Tho. Jones contra & adjornatur; but 
after in the next Terr all the Juſtices agreed that it was a Diſpoſal by him, and adjudg'd for the 
Plaintiff. ——2 Jo. 88. S. C. adjudg'd a Devaſtavit.— 8. C. cited by Holt Ch. J. 6 Mod. 94 in 
Caſe of Jenkins v. Plume, TOE | EN: e N 


© 2 


= 


For it by the 23. Submiſſiion to an Award by an Executor is a Devaſtavit. 12 Mod. 

. TE % d TELE 
Wrong doers be diſcharged without malring full Recompence, he muſt anſwer the reſt of the Value 
to the other Creditors, becauſe his 8ubmiſſion was his voluntary Act. Went. Off. Ex. 159. | 


24. Executor 


XY 2 E - 


2 £3? 


2 — As 4s 


Executors. 
5 Executor loſes a Bond due to Teſtator. The Court inelin'd to 


charge Defendant with the Debt, but for the preſent directed only that 
Detendant proſecute with effect a Suit brought by him againſt the 
Obligor, in order to recover the Money on the loſt Bond, and reipited 
judgment in the mean Time. 2 Vern. 299. Trin. 1693. Goodtellow 
v. Burchet. 


25. A Recovery by Baron of a Feme Executrix amounts to a Devaſta- 
vit at Law Pro tanto, fo as to charge both Husband and Wite in their 
own Right. Per Holt Ch. J. But per Rookby J. it is direct Aſſets at 
Law. Carth. 463. Mich. 10 W. 3. B. R. Yard v. Ellard. 

26. If Inteſtate after the Aion brought had died within the ſix Years, 
ſo as the Adminittrator had convenient Time to bring the Action within 
the fix Years, and that he does not do, bur brings the Action after the 
lix Years, that will not help him; So not bringing the Aion within 
the ſix Years would be a Devaſiavit Per Holt Ch. J. 12 Mod, 573. 
Mich. 13 W. 3. in Caſe of Hayward v. Kinſey. 7 

27. Exccutor appoints another to receive a Debt of Teflator*'s, who will 
wit repay ;z it is a Devaſtavit. 6 Mod, 93. Hill. 2 Ann. B. R. in Caſe 


ot Jenkins v. Plume. 


28. A Term aſſg ned by an Executor in Truſt to attend the Inheritance, 
ſhall in Equity tollow all the Eſtates created our ot ir, and all Incum- 
brances ſubliſting upon it; but the Term being by this Means become 
not Aſlets at Law, the Executor who aſſigned the ſame is liable to the 
Creditors as tor a Devaſtavit. Per Ld. Chancellor. 3 Wms's Rep. 330. 
Mich. 1734. in Cale of Charlton v. Low. 


Däevvaſtavit. - 
C. a 6) Who ſhall have the Action. 


1. A I Creditor by Statute 1col. and B. C. and D. by Bond 1001, 

e and the Aſſets in the Executor's Hands are only 1001. 
Executor pays the 1001, to D. this is a Devaſtavit only as to A. and he 
is not liable to B. or C. Went. Off Ex. 163. | * 
2. But it he had only paid a Legacy or Debt by Contract leaving no- 
thing to ſatisty the Debts by Specialty, then he had been equally liable 
to each of the other Creditors, viz. to him who could firſt recover, or 
by the voluntary Act of the Executor could obtain Pay ment, who 
muit be preferr'd it the Sum would reach no farther, and there being 


no Creditor by Record. Went. Off. Ex. 163. 


2 


(X. a, 7) Liable. Who. 


I. IN this Caſe it was holden by all the Barons clearly, that the Ex- 
1 æecutor of an Executor ſhould not be charged with a N e 
made by the Exec utor of the firſt Teſtator, no not in the Caſe of the King, 
becauſe it is a Perſonal Wrong only. 3 Le. 241. pl. 334. Mich. 32 
Eliz. in the Exchequer. Sir Brian Tucke's Caſe. - A 
2. It D. were indebred to A. 1001. and A. his Executor took 'a new 
Bond of him, or another tor it, giving up the old Bond, now it is become 
his own Debt, and ſo ſhall itand in his Executor. Went. Off. Ex. 
72. 44 4 fx 55 


* — 2. 
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3. Executor of an Executor is liable to make good the ne of 
the Devaſtavit to the Creditors if he has A ſſets from the firtt Execurg, 
Chan. Caſes 257. Hill. 26 & 27 Car. 2. Chamberlain v. Chamberlain, 
4. Feme Covert cannot waſte during Coverture, though the Dew}. 
vit of the Baron ſhall charge her if ſhe ſurvives, 2 Lev. 145. Trin. 23 
Car. 2. B. R. adjudged in Caſe of Horſey v. Daniel, 
J. Twiſden put this Caſe. A. has ſeveral Debts owing by Bond 
and dies, and makes B. his Executor, who delivers up theſe Bonds, an 
tales Bond in his own Name and dies Inteftate. The Queſtion is, hoy 
the Creditors of A. ſhall recover theſe Debrs, there being no other &f. 
ſets of the Adminiſtrator de Bonis non ot A. or the Executor of B 
It ſ.ems there is no Way but by a ſpecial Action of the Caſe again 
the Executor of B. for the altering of the Bonds is no Devaſtarit. 
Freem Rep 284 Trin. 74. in Miller's Caſe. 3 
6. So tar as the Perſonal Eſtate of the firſt Teſtator, which is come 
to the Hands of the ſecond Executor, will go, the ſecond Executy 
ſhall anwer. 2 Chan. Caſes 217. Paſch. 23 Car. 2. Price v. Morgan, 
Freem. Rep. 7. Note per Hale, Debt doth not lie againſt the Executor of an Ex. 
8% 9% 2g ecutor upon a Surmiſe of a Devaſtavit by the firſt Executor; tor 1ft. it 
per Cur. is a Perfonal Tort, tor which his Lxecutor cannot be charged. adh, 
that it will It is ſuch an Action of Debt as would have admitted Wager of Lay, 
not lie, be- and therelore lies not againſt the Executor. Vent. 292. Hill. 27 & 25 


Faule it was Car. 2. B. R. in Caſe of Brown v. Collins. 
founded on 


4 Perſonal Tort of the firſt Executor which dies cum Perſona. 


8. Debt was brought again A. Executor of B. Executor of C. who 
pleaded that he had not of the Goods of C. in his Hands. To which 
the Plaintiff replied, that B. had waſted the Goods of C. to the Value 
the Debi demanded. Upon which Iſſue was joined and found for the 
Plaintiſt, and he had Judgment to recover de Bonis B. in the Hands 
A. But that Judgment was reverſed. Vent. 292. Hill. 2) & 28 Car. 2 

„ BR. mn Cale of mn d 1 
9. Ir was faid by Finch, that though an Executor of an Execuiir 
ſhould not be charged at Law for a Devaſtavit by the firſt Executor, 
| yer in Equity here he thould be charged. Freem. Rep. 313. pl. 386, 
Mich. 1675. in Cane. Anon, 3555 . 
Altered 10. Executor of an Executor is liable in Equity, though not at Lay 
by Stat. for a Devaſtavit by the firſt Executor. Chan. Caſes 303. Mich, 29 


25 Car. 2. Car. 2. Vanacre's Caſe. 5 
t de Lan,, 5 | 
which ſee infra, 


11. 30 Car. 2. cap. J. S. 2. It is enaed, that Executors or Admi- 
niſtrators of any Perſon or Perſons, who as Executor or Executors of theit 
own Wrong, or Adminiſtrators, ſhall wafte or convert Goods &c. to their 

own Uſe, jhall be chargeable in the ſame Manner as their Teſtator or Inteſtatt 
| BR CO // pi Op OL b 
3 Mod. go, 12 Executor de fon Tort is liable. 2 Show. 457. Hill. 1 & 2 Jac. 2 
83 B. R. Norwich City v. Johnſon. 3 | 
JLAged, —— . 


Tomb 7. S. C. and Judgment in C. B. affirmed in B. R. 


13. Though an Infant at 17 may adminiſter, yet he cannot commit 

a Devaſtavit until 21, Vern, 328. in pl. 323. Paſch. 1685. in Caſe d 

- Whitmore v. 3 8 N e 
14. Hy 485 W.& M. cap. 24. S. 12. The Ad of 30 Car. 2. 1 
made perpetual, and foraſmuch as it had been a Doubts, whether that A 
extended ro Executors or Adminiſtrators of any Executor or Admini nary 

| * * | | —_ — — gh ) 


—— — frond 


9 „ 


—— 


— 
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Right, who ſor want of Privity were not before anſwerable, nor could be 
ſuzd for Debts due by the firſt Teſtator or Inteftate, notwithflanding ſuch 
kxecutors or Adminiſtrators had waſted the Eſtate of the firſt Teſtator; it 
is enacted, that Executors or Adminiſtrators of ſuch Executors or Admi- 
viftrators of Right who fball waſte Sc. ſhall be chargeable in the ſang 
Manner as their Teſtator or Inteſtate ſhould or might bave been. N 


m—_— * * . . 7 * * 7 % * * * s —” 2 E _ a . X . 


(a. 8) Proceedings and Pleadings in De- 
vaſtavit. 


1. A Man recovered againſt Executors, and Fieri Facias iſſued, and 
Ne the Sheriff returned Quod Devaſtaverunt &c. and Hire Facias 
Or iſued to ſay why Execution ſhould not Le made de Bonis propriis, and it 
. was quod cum &c. fecuperaſſet &c. and the Writ did not make Men- 
* tion if the Recovery was by Verdict, Default or ot berwiſe, nor in what Ac- 
It lian the . was, and yet the Writ awarded good. Br. Scire 
5 Facias, pl. 191. cites 19 H. 6. 49. 85 15 
55 2. R. brought Debt againit A. as Executor, and upon Plene Aami- 
5 nifravit, and Iſſue upon that Aſſets are found, and judgment for the 
Plaintift, and upon a Teſtat Execution was awarded to the Sheriff in 
another County than where the Trial was, that Sheriff may return a 

| Nibil, and is not e ſtopped by the Verdict and judgment; Othexwiſe 
10 it is of the Sheriff of that County where the Action was brought, for 
be cannot return a Nihil &c but he ought to retyrn a Devaſtavit. Noy 
T WH 69. Robbins's Caſe, cites 9 H.6 9. | | . 5 
ie 3. It Fudgment be given againſt an Executor on Demurrer, and Ex- The Court 
f ecution be awarded, the Sheriff cannot return Nulla habet Bona Teſ- J. ge 
2, tatoris, but is to return a Devaſtavit, as if it had been found againtt ſuch gene- 

the Executor by Verdict; For per Gur. he has charged bimſafk by ral Return, 
* his own Plea, Cro. E. 102, pl. 9. Trin. 30 Eliz. B. R. Stubbs v. _ enforced 


, Right wiſe. 3 
i N . | e | h 2 g - 
viſement, either to levy the Debt or return a Devaſtavit. Went. Off. Ex 169. cites Marg. D. 185, 
, Woodward v. Chicheſter. — — Hut afterwards, pag. 169. he takes this Difference, that if the Al. 
W ſets be found to be in the County where the Trial is, the Sherjft of that County cannot return Nulla 
9 Bona, without adding that the Executor had waſted ; But if there be no Verdict at all touching Aſ- 

| lets, the Judgment 4— on Demurrer, Confeſſion, Nihil dicit, &c. there he may return Nulla 


Bona Teſtatoris without returning any waſting; And io where Verdict finds Aſſets generally, not 
hucirg in what Place they are, or exproſily in another County. = ä 


4. Sheriff of the County where the Writ is brought ought to return 
| Devaſtavit &c. and thereupon the Plaintiff ſhall have Proceſs in another 
. County ; But a further Queſtion was, If a Sci. Fa. upon Teſtatum ſhall 
ilue into another County betare the Sheriff of the County where - 
the Writ was brought had returned a Devaſtavit ? For ſome conceiv- | 
ed that Devaſtavit where the Writ was brought ought firſt ro be return- 
ed, and then upon a Teſtatum Proceſs ſhould iſſue into any County in 
England. Others conceived that ſo it might, chough no Devaſtavit 
was returned on a Teſtatum. 2 Le. 6). pl. go. Trin. 31 Eliz. in the 
Exchequer. Noon's CaſG. 0 
i 5. Kei. Fa. againſt an Executor why the Plaintiff ſhould not have 
" Execution de Bonis propriis is not to be awarded an the Surmiſe of the 

Party upon a Devaſtation, nor in any Caſe where the Judgment is de 

is Bonis Teſtacoris, unleſs it be upon Return of the Sheriff where he re- 


* 


4 
f 
t, 


—— — — 


—C.  uw.4 
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Execution can Iſſue. Went. Olf. Ex. 164. 


turns a Devaſtavit. Cro. E. 530. pl. 61. Mich. 38 & 39 Eliz. C. ;. 
Ald worth v. Peel. | | 
4. The Defendant is not concluded by the Inquiſition and Retyy 
of the Sheriff but that he well may traverſe it. For otherwiſe he ſhould 
be without Remedy. Cro. E 860. Gibfon v. Brook. 
5. In Caſe of a Devaſtavit by one Executor, Fudgment ſhall be general 
againſt all tor the Principal De Bonis Teſtatoris & ſi non, de Bonis gf 


him only againſt whom the Devaſtavit is return'd. D. 210. Marg 


pl. 23. cites Mitſord's Caſe. ” 
6. Where Verdliſt paſſes againſ the Plaintiff no Devaſtavit cang come 
in Queſtion ; For no judgment being for the Plaintiff no Wii of 


J. And therefore it upon the Iſſue of fully adminiſtred it appears that 
there was a Devaſtavit which cauſed Aſſets to tail, then the Fury muf 
find that Veſendant has Aſſets and m_ a Devaſtavit ; For finding 1 
Waſte, viz. a Surrender of a Leaſe for Years held by Teſtator, it 
was held void and nugatory, and the Court ſaid ir maſt come in by the 
Sheriff*s Return, viz. upon the Fieri Facias ; So Aſſets being tound, 
Judgment is given tor the Plainritt to recover his Debt to be levied of 
rheſe Aſſets. Went. Off. Ex. 164, 165. cites the Caſe of Hanktord 
v. Mittord. * 5 

8. In Sire Facias againſt an Executor upon a Devaſtavit returned; 
he pleaded that he had no Aﬀets at the Time of the iſſaing of the Sir 
Facias abſque hoc that he had waſted &c. And this was adjudged to be 
an ill Traverfe ; for his having waſted is but Inducemeat ; and the 


| Subſtance is, Whether or no he had Aſſets at the Time of the firſt 


Action brought. Hardr. yo, pl. 6. Trin. 1656, in Scacc. The Pro- 
tector v. Holt cites Mich. 22 Car. B. R. Ld. Roberts v. Luxton. 
9. An Action of Debt lies not on a Devaſtavit unleſs there be 2 
8 too. Cart. 2. Mich. 16 Car. 2. C. B. Burrel v. Rich- 
mond. = e | i 
10. In a Judgment againſt an Executor a Fieri Facias iſſued out to 
the Sheriff, with a Scire Fieri Inquiry, and a Devaſtavit was found 
according to the common Courſe, the Return whereof was, Olod di- 
verſa bona que fuerunt Teftatoris Sc. habuit que elongavit & in uſun 


ſuum proprium convertit; It was objected againit this Return, That it 
Was not ſaid Devaſtavit, for in ſome Caſes an Executor may juſtly 
convert the Goods to his own Uſe. Hale ſaid, Anciently when che 
Sheriff returned a Devaſtavit, which was not found by any Inquilicion, 


and to which there was no Anſwer, it was neceſſary to inſert the Mori 
Devaſtavit, but otherwiſe in a Return upon thissſpecial Writ; For 
if the Caſe be, that he hath not waſted the Goods, but only eloigned 
them ſo as the Sheriff cannot come at them, the Executor is charge- 


able upon the Writ De bonis Propriis, and this Return anſwers the 
| Writ. Vent. 221. Trin. 24 Car. 2. B. R. Blackamore v. Mercer. 


2 Keb 198. 11. In a Scire Facias with Enquiry of Aſſets and Waſte found and 
pl 45. 8. C. return'd, to which the Defendant pleads a former Judgment ultr 


adjudg'd 
for the 


8 Plaintiff, 


quod &c, ſo Plene Adminiſtravit, ro which the Plaintiff demurr'd, 
eſpecially becauſe rhe Waſte is not traverſed, which is the Point of the 
Inquitition ; Per Cur. it ought to be traverſed albeit on a Scire 
Facias on a judgment Plene Adminiſtravit be a good Plea without tra- 
verſe of the ſuppoſed Waſte in the Count; but here the Waſte being 
returned it is otherwiſe, Sed adjornatur. 3 Keb. 187, 188. pl 45 
Trin. 25 Car. 2. B. R. Bold v. Rice. 5 

12. It Feme Executrix ſurvives her Baron ſhe ſhall be charged fot 
Waſte committed by the Baron, but not tor the Colts recover'd agaioſ 
the Baron De Bonis Propriis. 2 Lev. 161, Hill. 27 & 28 Car, 2. B. R 
Horſey v. Daniel. e . 


13. In 


r r «aw MM 
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13. In a Devaſtavit an Inventory though not exhibited by the Party 
De tendant, but by Commiſſioners on a Commiſſion out of the Spiritual 
Court &c. was allowed for Evidence, and if Defendant do not, or will 
not exhibit an Inventory, it thall be taken pro Confeſſo that he has Aſ- 
ſets; Per Pemberton Ch. J. 2 Show. 163. pl. 152. Trin. 33 Car. 2. 
B. R. Anon. REY | | „ 

14 On a ſpecial Iſſue after Verdict it was held ill for Defendant to 
ſay, Non Devaſtavit ad Valorem as the Plaintiff had alledg'd, becauſe 
he did not ſay, Nec aliquam inde parcel*; For if Part were waſted the 
Plaintiff ſhall recover ſo much, as well as on a Plene Adminittravic 
if Aſſets be found to Part of the Debt. 2 Show. 447. pl. 414. Mich. 
1 Jac. 2. B. R. Blanch v. Gabard. „ 

15. Debt on Bond againſt an Adminiſtrator who waſtes Goods and 
dies Inteſtate, vu Goods worth 52001. and Debts of his own of that 
Value; A Scire Facias is brought on the New Statute againſt his Admi- 
niſtrator, and he pleads Payment of the 5ool. for ſimple Contratt Debts 
of the waſting Adminiſtrator and held good; For the Waiting is the 
Charge, and that is ot no higher Nature, and by that Statute he is to 
be in the ſame Caſe with his Inteſtate, and he might have paid his own 
Debts with it, 2 Show. 485. pl. 447. Mich. 2 Jac. 2. B. R. Britton 
v. Buck worth. | 2 3 5 8 | 

16. An Adminiſtrator ſhall not be compelled to find ſpecial Bail up- Carth. 264, 
on a bare Suggeſtion of a Devaſtavit; But in Debt upon a Judgment Duprat v. 
where a Devaſtavit is actually returned by the Sheriff, he thall. 1 3 | 
Gab 206. Palch.” W. & M. Dubray ... e 


accord- 

0 . ingly. 

17. * a Writ awarded to the Sheriff upon a Dev:ftavit ſuggeſt- Skinn. 557. 

ed againſt two Executors to inquire of a waſting by both; 'Vhe Sheriff 3 1 

returned a Devaſtavit as to one, but ſaid nothing as to the other; This ( , en 
8 of n Court ſeem'd 

being aſſigned tor Error after [Judgment upon a Verdict was held to be that the 

aided by the Verdict, being but an inſoffciens Return, or a Miſ-return Return was 

by Reaſon of the Omigzon ; But it would have been otherwiſe if 20 v0 


Return at all had been made. 1 Salk. 363. pl. 1, Paſch. 5 W. & M. ** _ 
in B. R. Brook v. Ellis, e Arg. ad, 


J. Ld. Raym. Rep. 326. 


18. If Executor ſuffers Judgment by Default to go againſt him, it is 
a Conteſſion ot Aſſets, and the Sheriff may on a Fi. Fa. return a Deval- 
tarit. 12 Mod. 411. Trin. 12 W. 3. Rook v. Sheriff of Salisbury. 


judgment. = 
. a.) In what Caſes the Judgment ſhall be de Bonis 
Teſtatoris fi &c. Si non de Bonis Propriis. 


Damages. 


U. . a Man recovers a certain Thing as a Cettatu Debt, or tc, Debt agaiaſt 
and over this Damages for the Octinue or otherwile, there rn 

the Judgment ſhall be for the Damages de Bonis Teſtatoris ſi ec. 1;,aion ot 

ſi non de Bonis proprits. 8 Rep. 134. Ma. Shipley's Caje. 34 . their Teſta- 


21. . 0. 6. 1. „ tor who 
3. b. 21 9. 0 33 D, +. es | pleaded Non 
eſt Factum and found againſt them, and Jodgrent was by the Record that the Plaintift recover ok 


the 
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the Goods of the Deceaſed if he has. But the Book at large is reported turther in theſe Worg; 
and it he has not, then de Bonis Propriis; but theſe Words are not in the Record, which Matter 
was notified by Fitzherbert and others Anno 23 H. 8. and commanded to amend the Book, for ir 
is contrary to the Record, and ſo miſreported. Br. Executor pl. 22. cites 34 H. 6. 22, 23. 


Firzh, Judgmr. pl. 40. cites 8. C. | 


2. Tf a Man recovers Damages in a Detinue againſt an Execy: 
tor tor a Detinue after the Death of the Teftaror, the Judgment ſhall 
be for MIT de Bonis Teſtatoris ſi #c. St non #c. Con: 
(ra, 14 . 4. 29. U. 2 | ws 3 

3. Ik a Man recovers agatnft an Executor in an Action where 
his Recovery ſhall be all in Damages, there the Judgment fhall be 


de Bonis Teſtatoris tantum. | 


4. As if a Man recover in a Quare Impedir againſt an Executor, 


where he makes Title in Right of the Teſtator by force of a 


torged Grant made to the Teſtator, the Judgment ſhall be de Bonis 


Teſtatoris tantum, for here all is to be recovered in Damages; (it 
ſeems the fir Months ought to be paſſed) 34 Þ. 6. 23. b. | 
F. In Debt againſt three Executors, it two are outlawed, and the 
Third pleads fully adminiſtred and Aſſets found, the Judgments 
ſhall be againſt all for the Debt de Bonis Teſtatoris, and for the 
Coſts againſt him only that pleaded, M. 7. Ja, B. adjudged per 

Cur upon Advice, Pareridge's Caſe, | „3 
6. Debt againſt two as Executors, who pleaded that the Teſtator died 
iuteſtate, and the Admiftration was committed to F. NM. and they as Ser. 


wants to F. N. ſold the Goods, and renger'd to him an Account abſque hu, 


that they adminiſtred in other Manner, and becauſe they did not ſay that he 

who committed the Aaminiſtration was not Ordinary of that Place, therefore 

no Plea per Judicium, and Judgment was of the Debt and Coſts of 

the Goods ot the Deceaſed ; and the ſame Law it they had confeſed 

the Action; But if they had pleaded a falſe Plea, as Plene Adminſtra. 

vit &c. which had been found againſt them, then the Judgment of the 

Debt ſhall be of the Goods of the Decealed, and of the Coſts and 

.. Damages de Bonis Propriis. Br. Executor pl. 164. cites 31 H. 6. 14, 

2 J. Debt againſt three Executors, the one appear d and pleaded Plan 

| N. : pM Aamiſtravit, and the other made Default, and the Third pleaded Ne un. 

S. C by Pri. ques Executor &c. the Fudgment ſhall be againſt the Executor who pleaded 

ſor, Danby, plene Adminiſtravit, and againſt him who made Default of the Goods if 
ind Moyle. %% Deceaſed. Br. Executor pl. 18. cites 33 H. 6. 23 & = 
Fitrh. 8. If the Plea paſſes for the Plaintiſ againſt the firft who pleaded & c. 

Judgment 44 againſt him who pleaded ne unques Executor, or nos eft factum, or other 
5 18 cares Plea which bars the Plaintiff for ever, Judgment ſhall be of the Goods 
"of the Deceaſed if be has, and if uct de Bonis Propriis. Ibid, 
Fitzh. 9. And 18 H. 6. The Judgment was of the Goods 1 the Deceaſed, 


Judgmt pl. of the Debt and Damages it they have, and if not, the 
enen ge, proper Goods where they confeſſed the Action. Ibid. 
1̃0. And 28 H. 6. The Judgment was of the Goods of the Deceaſed, 

and no Judgment ſpecial againſt him who confeſſed. Ibid. 
11. And 18 H. 6. The Sheriff returned upon a Fieri Facias, that the 
| Executors converted the Goods in uſos ſuos Proprios, by which he had Heri 
Facias de Bonis Propriis of the Debt and Damages, and after a Capias & 
Exigent. Ibid. ©, „ 3 | 
12. And 9 H. 6. One pleaded that he bad an Executor and found 
againſt him, and the Opinion was that Judgment ſhall be of the Goods 

Y nee 3 OY 

If Executor 13. It was agreed that of ſuch Things which go in Bar for ever, and if 
leads a falſe which the Execueor may have perfef Notice, there if ſuch Plea be found 
_ againſt them, Judgment ſhall be given 4 the Goods of the Deceaſed if he 
ſelf, or bas, and if not, de bonis Propriis. Br. Executor pl. 22, cites 34 H. 6. 
pleads ne 22, 23. — — — LEE noi Ae — . 8 


14 4 


Damages of their 


Executors. 


14. As it they pleaded a Releaſe made to themſelves, or an Acquit- unquis Exc- 
tance, or the like, or ne unques Execntor, ne unquis adminiſter as Extcu- e au oF 
ur, and it is found againſt them, there the Judgment ſhall be of the him, in thole 
Goods of the Deceaſed, it &c. and if not, de Bonis Propriis. Ibid. rwo Caſes 
15. But Contra where they plead a Releaſe or Acquittance made to only Judg- 
their Teftator, which they found in his Cheſt, or it they deny the Deed of 22 _ 
their Teftator 3 tor they cannot have perte&t Notice of it, and therefore Feel 6 
adgment ſhall not be de Bonis Propriis. Ibid. habet fi non 

16. o it they plead Plene Adminiftravit, & ſo Riens enter mains; for deBonis Pro- 


% CTU UTE fs 
| * 

5 1. 

3 


it is no Bar for ever, tor Scire Facias lies if they have Aſſets after. Ibid, briit for all. 


Jenk. 320. 


17. Alſo where they plead Miſuoſmer, or that there is another Execu- . 
ter alive not named in the Writ &c. which goes to the Writ, though An Executor 
they may have perfect Notice, yet there Judgment ſhall be De Bonis by no Ar 
Teſtatoris tantum, and not De Bonis Propriis; quod nota Diverſity; f felſe Plea 


For a good Caſe. Ibid. 3 


| . | | 9 5 | Bonis Pro- 

riis, but where he pleads the falſe Plea of ne unques Executor, which utterly ouſts him from the 
benefit of the Teſtament. Cro. ] 647. pl. 15. Mich. 20 Jac. B. R. Bull v. Wheeler. S P. 
Becauſe it is a F wy in his own Knowledge, and he ought to pay a Fine to the King. Cro J. 672. 
Mich. 21 Jac. in Caſe of Bridgman v. Lightfoot. ; | ls . 
hut it the Pleading ſuch Plea is by Reaſon of finding ſuch Releaſe among the Teſtator's Wri- 
tings, though forged, or never ſealed and delivered by the Plaintiſt as his Deed, or if he pleads 
—3 7 Teſtator, the Judgment in either of theſe Caſes ſhall not be de Bonis Propriis. Went. 
Off. Ex. 184. | | | . | | 

So if Executor denies the Bond or Bill (upon which the Suit was grounded) to be the Teſtator's 
Deed; For in all theſe Caſes the Truth not being known to him, he might honeſtly and reaſonably 
conceive it to be as he did plead. Went. Off Ex. 184, 185, | 

But in all theſe Caſes though the Debt ſhall nor be adjudged upon the Executor's own Goods, yet 
the Damages ſhall, in all Default of the Teſtator's own Goods to ſatisty them. Went. Off. Ex. 
185, 186. | 70 | 1 | 

* in theſe Caſes it was not material whether the Judgment paſſed upon Trial or Demurrer. 
Went, Off. Ex. 186. | | | | | | | 

Nay, If Defendant Executor pleads no Plea, but confeſſes the Action generally, or be condemn. 
ed by a Non ſum Informatus, the Jndgment is the ſame, viz. to recover the Debt out of the Teſ- 
tator's Goods, and the Damages out of the Executor's Goods in Default of the Teſtator's. Went. 


Off. Ex. 186. 


18. Debt againſt three Executors; at the Diſtreſs two appeared, and 

the Third made Default, and the Second confeſſed the Action, upon which 

Judgment was againſt all of the Goods of the Deceaſed, and before Executi= 

on the Plaintiff made his Executor, and died, who brought Scire Facias 

againſt the Three, and the two who confeſſed made Default, and he who 

firſt made Default appear*d and pleaded Ne unques Executor, Ne unques 

Adminifter as Executor, and found againſt him, and Judgmenr Was 

given of the Goods of the Deceaſed againſt chem who made Default, 

and the Plaintiff pray d Execution of the Goods of the Deceaſed againſt him, 

who pleaded Ne unques Executor if be has &c. and if not, De Bonis Pro- 

priis ; and ſo a Man ſhall have two Judgments for one Debt; but he 

ſhall have but one Execution; For it he has Execution againſt the two 

&c. then the Third by this is diſcharged, and therefore Judgment 

was enter'd as the Plaintiff had prayed, quod nota. Br. Executor, 

pL. 81. cites 14 H. J. 28, 29. nd 1% H. ), B65. . 
19. Where Executors plead Plene Adminiftravit, and it is . that S R. Per 

they have ſome in their Hands, but not Aſſets, they ſhall not be charged arg wud 

bur of that which they have of the Goods of the Deceaſed. Contra gr r 

where they plead, Ne unques Executor &c. For there they ſhall be emer mains, 

charged De Bonis Propriis, if they have not Ne Bonis Teſtatoris. pl. 5; cites ' 

Br. Executors, pl. 105. cites 9 H. J. 15. eee ee eee Fe 
20. Judgment againſt an Executor, to recover de Bonis Teſtatoris; 

The Sheriff returned that the Executor had nulla Bona Zeſtatorts; Per 

Curiam a Scire Facias ſhall not be awarded de Bonis Prepriis upon a 

durmiſe of the Plaintitf of a Devaſtavit, nor in any Caſe where the 


. Executors. 
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Judgment is de Bonis Teſtatoris unleſs it be upon the Return 1 She. 
ri where he returns a Devaſtavit. Cro. E. 530. pl. 61. Mich, 4g 
& 39 Eliz. C. B. - Aldworth v. Peel. 1 
21. In Debt againſt an Executor the Plaintiff recovers, and a Fiz; 
Facias de Bonis Teftatoris, and upon that the Sheriff returns, that thy 
Defendant had not any Goods of the Teftator's tempore Fudicii, nor after; 
The Plaintiff comes to the Court, and ſurmiſſes the Defendant had waſted 
the Gocds, and prays a Writ to the Sheriff to anquire, But after the very 
Matter being moved at the Court, by the Court a Superſedeas a; 
granted, for it was out of the Court and without Precedent, Juſtice Wil. 
liams being only ol the Contrary, and cites the 9 H 6. 57. that he 
may have a ſpecial Writ, and alſo the Caſe berween Haworth and 
Peele. Noy. 11. Hill. 2 Jac, B. R. Brook v. Smith. 


W 


— 2 — 


(Z. a) By what Names AQtions lie againſt Executor, 


Br Execu- 1. CT JO does not lie againſt Executor and Executor of 


tor, pl. 99. Executor, tot this is repugnant. For Survivor ſhall have 


cites S. C. ett l | ; ety WIR 
accordingly. all; But ik the Executor ot the Executor adminiſters with the other, 


Br. fein. Action nes againſt both by Name ot Executor. 39 D, 6. 45. b. 46. 


e i. : | : | 
© 5 $2, Cites 8. C. —Fitrh. Executors, pl. 29. cites S. C. 


2. Executor ſhall not be vouched Grant of a Ward by the Tiftat, 
though he binds him his Heirs and Affigns to Warranty. Br. Execu- 
tor, pl. 154. cites 3 E. 2. and Ficzh. Voucher, 2xz 
3 T. Biſhop of E. brought Writ of Debt againſt R. M. Executor 
of the Teſtament of J. Archbiſhop ot C. Adminiſtrator of S. late 
Biſhop of E. Quære, It Debt lies again/# Executor of Adminiſtrator ; 
but where ſeveral are Executors, and fome Adminiſter, and ſome not, 


Debt lies againſt thoſe who adminiſter well enough. Br. Executor, 
pl. 83. cites 24 E 3. 54 8 5 e 
4. Covenant againſt Adminiſtrator of Aﬀtenee of a Term generally in his 
own Name upon a Covenant in the original Demiſe to Repair, and a 
Breach in his Time; And agreed firſt, That this Covenant ran with 
the Land, and bound the Poſſeſor without the Word Aſſigns. cites 5 Co. 15, 
and Dean and Chapter ot Windſor's Caſe, Mo. 339, 1 Cro. 229, Jo. 
245. And he ſhall not ſay, I ſhall not be charged ior my own Wrong 
| for want of Aſſets ; for it is his own Act. to adminiſter, and he is pre- 
ſumed to have known the Covenant annexed to the Leaſes, as well a 
Executors under Pain of Devaſtavir, are obliged to take Notice of 
their Teſtator's Debts by Bonds, and give Preference ot Payment to 
them; and he might have d:ſcharged himſelf by alſig ning over before 
Breach; and by the ſame Reaſon that he thould be charged for the 
Rent de Bonis Propriis, ſo he ought here tor the Damages, and 
Judgment for the Plaintiff Niſi &c. 12 Mod. 371. Paſch. 12 W. 3. 
Keeling v. Morrice. 2 + VVV 


Ed + Action was brought againſt one as Atminiſtrator, who pleaded that 


pl. 4. S. C. be was Executor, and upon Demurrer adjudged for the Plaintiff, becauſe 


the Court it was only in Abatement. For the Matter was it he be chargeable ot 
held it no not, and though it was ſaid that this was well pleaded in Bar to the 
Lump eas Action as in Robinſon's Caſe 5 Rep. 32. and that upon Evidence up- 
Action is on ne Unques Executor he may give Letters of Adminiſtration in 


brought Proof, and cited Dyer 305. this was denied by Holt Ch. J. and 


— Eyres cæteris tacentibus; and Hold ſaid, that not withſtanding this he 
| miniſtra- 


tor by the ſhall be charg'd, bur ſaid that ir is otherwile of Letters ad colligens 


Band 


l. 
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Executors. 317 
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Bona W But where one ſues as Executor, the Detendant may Name ot 


— . 
„ 


plead y way of Eftoppe] char he was Adminiſtrator &c. Skinn. Execute 
365. Mich. 5 W. & Rl. in B. R. Harding v. Salkeld, and cites and Ju, 
5 Rep. 32. | therein, this 


| . 
may be pleaded in Bar to another Action brought againſt him as F 0 


| 5. C. accordingly by Holt Ch. J. — 12 Mod. 46. >. C. held accordingly, and that the Cale in 
| Dy. 305. b. is not Law. | 


n ee " * * 1 Goes +. & & * . . *4. 4 A p 44 
bs 
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(Z a. 2) : Pleadings, Traverſe. Good and neceſſary, 
In what Caſes. | | 


1. T,"XECUTOR may bring Replevin of an Ox of the Teſtator's, 
taken by theſe Words De hove ſuo capt. quod nora ; For now 
no other can have thereof Property. Br. Property, pl. 51. cites 24 
£ Per Priſot and Needham a Man ſhall not have Anſwer in Debt & | 
Executors or Adminiſtrators in denying the Teſtament or Letters of Ad- 
miniſtration, but ſhall ſay that the Te/taror did not make the Plaintiff his 
Executor, or that the Adminiſtration was not committed to the Plaintiff. 
Br. Reſponder, pl. 50. cites 6 H. 6. 31, 5 
z. In Debt againſt Executor it is no Plea that the Teſfator died Inteſtate 
unleſs he traverſes the making of him Executor. Br. Executor, pl. 


126. cites 7 H. 6. 13. 


4. In Debt againſt F. by Name of Executor, and he imparled, he ſhall S. P. by the 
not ſay after that he is Adminiſtrator and not Executor, Judgment . yi ya 
of the Writ. Br. Executor, pl. 24. cites 35 H. 6 35. 36 acer * 
| | | | | 33 | all ſay, 
8 Executor, ne unques Adminiſter as Executor in Bar &. Br. Eſtoppel, pl. 3 


5. A Man ſhall not have Traverſe to a Teſfanent or Letters of Ad- Debt againſt 
miniſtration, as to ſay that the Teſtator did not make this Teſtament, n Ex<curor 


or that the Letters are not the Letters of the Biſhop, or the Teſtament fag pleaded 


was not proved, but he may ſay that the Zeſtator did not make him Exe- ment that 
cutor, or that the Adminiſtration was not commited to him, Per Needham he was Ad- 
linde, and Priſor concelir, Br. Traverſe per Sec. pl. 157. cites 36 2g gg 
H. 6. 31. 2 to be ſued 
1 5 1 MOT „ Ms ' TR 
and not as Executor; and upon Demurrer to this Plea, it was objected that it was ill without a Tra- 
verſe, that he was Executor, or ever adminiſtred as Executor; but adjudged that the Plea was 
dod without a Traverſe. 5 Mod. 136. Mich 5 W. 3. Bowers v. Cook, —— 1 Salk, 29, pl. 8. 
Fooler v. Cook. Mich. J W. 3 B. R. in Aſſumpſit S. P. and ſeems to be S. C and held better 
without a Traverſe, which would be impertinent; For though the Defendant ſuppoſes an Intermed. 
dling, yet it does not ſuppoſe How or in what Manner, and to deny any Intermeddling as Exe- 
Cutor de ſon Tort is to traverſe where is not alleg'd. And per Holt Ch. J. The Difference is be- 
tween ſuing one as Executor (as in this'Caſe) for then there needs no Traverſe, and where one is 
ſued as Adminiſtrator to J. S. for then if the Defendant pleads he is Executor he muſt proceed and 


| traverſe, that the ſaid J. S. died Inteſtate, becauſe, unleſs there be a dying Inteſtate, an Action 


cannot be brought againſt an Adminiſtrator, and to plead he was made Executor, is by Implication 
only an anſwer to the dying Inteſtate.— Carth. 363. 8. and the Court held the Plea better with- 
out a Traverſe ; For if the Truth was that the Defendant had adminiftred in his own Wrong be- 
fore Adminiftrarion actually gramed to him, that Matter ought to come in by way of Replication 
by the other Side — 12 Mod. 83. S. C. held accordibgly. 3 þ 1 | 


6. Executors get the Charters of their Teſtator, and F. NM. took them. 
The Executors releaſed to him all Act ions except Adions as Executors, and 
3 ad tter 
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E xecutors. 


Bulſt. 200. 
S. C. and 
Judgment 


reverſed, 


and Willt- 


after they brought Action of the taking of the Charter, and the Other 


pleaded the Releaſe 3 and admitted that it is no Bar. Brook lays the 
Reaſon ſeems to be, inaſmuch as they brought this Action by reaſon 


of the Poſſeſſion of the Charters, and not as Executors; for the 


Charters do not belong to the Executors. Br. Executors, pl. 134 
cites 39 H. 6. 15, 16. ; ; 

7, In Action by Executor the Defendant may ſay that the Teftatyr 
made A. and B. his Executors, abſque hoc that he made the Plaimif 


His Executor ; Per Chocke and Catesby; quod non negatur. Br, Ex. 


ecutors, pl. 140. Cites 21 E. 4. 50. 

8. Adminiſtration is not traverſable. Br. Traverſe per &c. pl. 382. 
(bis) cites Fitzh. Variance 19. 5 5 15 

9. Debt was brought again F. S. as Executor, and pending thi 


Action J. D. brought Debt againſt him as Adminiſtrator tor a true 


Debt, (whereas in Truth he was Executor) J S. confeffed the latter 


Action, and pleads this Recovery in Bar of rhe firſt Action; And it 


was reſol ved to be no good Plea, iſt, Becauſe the Recovery was had 


againſt him as Adminiſtrator, and ſo is void, altho' this had been only 


a Plea to the Writ, and a Stranger thall not fallify that which is only 
to the Writ. 2d/y, He that firſt ſueth ſhall firſt be ſerved, and the Ex. 


ecutor might have pleaded the firſt Action againſt him that brought the 


Second, Cro. E. 41. pl. 5. Trin. 2) Eliz. C. B. Anon. „ 
10. An Adminiſtrator may declare of Goods taken out of his own Piſſeſſ- 
on, tho* he never was poſſeſſed of them; for of tranſitory Things the Lay 


caſts upon him a ſufficient Poſſeſſion ro maintain an Action poſſeſſoty, 


As the Lord belore Seiſin may have a Raviſhment of Ward &c. Bur 
otherwiſe it is if one takes the Goods of the Inteſtate out of his Poſſeſſion 


before he dies, for then nothing but a bare Right comes to the Admi- 
niſt rator. Godb, 34. pl. 41. Paſch. 3) Eliz. C. B. per tot. Cur, 
Carter v. Crofts. W 5 1 

11. In Trover by an Executor, he declared that he was poſſeſſed of 401. 
in quadam Crumena exiſtent” ut de Bonis ſuis propriis which he loſt, and 


the Defendant fcund and converted it to his own Uſe in Retardationem Ext- 


cutionis Teftamenti &c. Error was aſſigu'd that this was Contrar1ant, the 
Goods being his proper Goods, and yet that they ſhould be converted 
in Retardationem &c, But all the Juſtices, præter Fenner, held 
otherwiſe; tor the Executor is poſſeſſed of the Teſtator's Goods ut de 


Honis ſais propriis, and may declare ſo, and the Converſion of then 
is in Retardationem Executionis Teſtamenti. Cro. E. 568. pl. 2. 


Trin. 39 Eliz. B. R. Rivers v. Oodskirt. . 

12. Error of a Judgment, becauſe the Plaintiff brought Debt as 
Adminiſtration and ſuppoſed the Adminiſtration to be committed to him by 
ſuch a Biſhop, but doth not ſay Loci illius Ordinarius, nor cui Adminij 
zratio pertinet, it was holden no Error, and the Judgment affirmed; 


pl; 12. Frie. ; En. R. Chard y, Bird; ee 
13. It Executor brings an Action of Treſpaſs for taking Goods whico 
were the Teſtator's at the Time of his Death, he need nor ſer forth that 


tor in a Declaration it is well enough, bur not in a Bar. Cro. E. 838, 


they were taken extra Cuſtodiam ſuam ; tor it thall be intended chat the 


Goods were in Cuſtodia ſua, becauſe the Poſſeſſion is caſt on him by 
the Death of the Teſtator. Cro. J. 113. pl. 11. Hill. 3 Jac. B. K. 
Adams v. Gheverel $a 2 . 

14. Error of a Judgment in Aſſumpſit brought as Executor becauſe 
tho? he ſhe ws himſelt to be Executor to him to whom the Promiſe was 


made, yet he ſaith not Teftamentum hic in Curia prolatum. This Was 


held to be Matter of Subſtance and Error; And the judgment fe- 


ams J. cited verſed. Cro. J. 299. pl. 1. Paſch. 10 Jac. B. R. Browning J. 
It as adjudg'd Fuller. „ 26 eats | | 


according 
in Sir John Savage's Caſe. 


15. Caſe 


9 * a . 
i 5 
* el wo 


Dua 


— — — 2 . 2 ——— — 


Executors. 319 


15. Caſe brought upon a Promiſe made 10 the Inteſtate, and in the 
Count omits to ſhew the Adminiſtration, and after Trial that Fault was 
moved in Arreſt of Judgment ; and the whole Court was of Opinion, 
that he ſhould not have his Judgment, for it did not appear that he 
was Adminiſtrator, for at the Common Law no Adminiſtration lay, 
but the Ordinary ought to have the Goods. Brownl. 9. Trin. 12 
Jac. Cope and UX' v. Lewyn, 


16. A. brought Debt as Execator againſt B. and counts that Teſtator S. C. and 
made his Will, and Plaintiff Executor at D. and died. Plaintiff pleads & P. 5 Bult. 


that Teſtator died Inteſtate at S. and Adminiflration was granted to him I Tot 
Sc. abſque hoc that A. is Executor. Whitlock held this Traverſe good, but 
not good, but that he ought to have traverſed the making the Will ; and it any Tra- 
Coke Ch. J. cited 7 E. 4. that a Traverſe is not neceſſary, Roll verſe < 1 
Rep. 395. Pl. 18. Trin. 14 Jac, B. K. Parry v. Parry. e 

: 3 | | | 5 | ſhould be | 
quod conſtituit eum Executorem, but the Books queſtion whether in ſuch Cafe any Traverſe ought 
to be, and cites 10 H. 6. 26. 9 E. 4. 33. 4 H 7. 13.-— Debt by A. as Adminittrator, and $2 J. re- 
covered againſt B. Afterwards B. being in Execution eſcaped, and then A. as Executor brought 
Debt on Eſcape, It was held, that if one recover as Adminiſtrator where there is an Executor, the 
Party againſt whom the Recovery is ſhall have Audita Querela, ſuppoſing he had no Right to reco- 
ver, as 2 R. 3. 8. a multo fortiore where ir appears by their own ſhewing thar there is an Executor, 
he cannot found an Action upon that which he did as Adminiſtrator, and tho' one and the fame Per- 
ſon brings this Action as Executor who firſt recovered as Adminiſtrator, and o Quaſi a Privity 
therein, which is the principal Doubt of this Caſe, as Doderidge ſaid, (for it he had made a Releaſe he 
might well have barred that Action, or it the Money had been levied he might well have ret uned it) 
yet becauſe 1: appears that he ought not to have an Action in this Manner, all the Court held the Re- 
covery was erroneous, and ſo a Juiigment in C. 6. reverſed Cro. J. 394. pl. 6. Hill. 13 Jic. 
B. K. Slingsby v. Lambert. Godb. 262. pl. 361. Lambert v. Slingsby, S. C. the Queſtion was, 
If he might. maintain an Action againſt the Sheriff for the Eſcape as Executor when he was only Ad- 
miniſtrator at the Time ? and the Court held that the Action would lie, and that the ſame Debt 
mould be Aſſets in the Executor's Hands. Roll Rep. 2-6. pl. 51. 5. C. adjornature, But the 
Keporter ſays, if he heard that the Caſe was mov'd again, Coke being preſent, and it was adjudg*d 


that the Action was not maintainable, -— 3 Bultt. 112. S. C. Doderidge and Croke held that the 


Action lay, but Haughton e contra; et adjornatur. The Reporter ſays that he heard rhe ſame was 
ended by Agreement between the Parties. | | | 


17. Debt by an Adminiſtrator for Arrearages of Rent upon a Leaſe made 3 Bulſt. 223. 
by the Inteſtate and declares that Adminiſtracion was committed by 8 F with 
the Archbiſhop, but did not ſay, profert hic in Curia Literas Adminiſtra- 8 
tionis, Reſolved that the not ſhe ing the Letters of Adminiſtration rens nis ca- 
was Matter of Subſtance, and ought to be ſhewed by the Plaintiff to piat per Bil- 
enable him to his Action, and the Defendant ſhall rake Advantage ln. 
thereot at any Time; and adjudged for the Detendant, Cro. J. 409. 
pl. 9. Mich. 14 Jac. B. R. dr. John Cutts v. Bennet. 

18. In Scire Facias on Fudgment in B. R. by Executor ſhewing Teſta- So to ſay 
tor recovered againſt Sheriff of S. and that Part 1s unſatisfied. The De- that H. died 
tendant pleaded that Adminiſtration was committed to F. S. not traverſ- reg 
ing abſque hoc that the Plaintiff was Executor, and this after Imparl- * 
ance is 111 ; Per Cur. Judgment tor the Plaintiff on Demurrer by the hoc chat he 
Plaintiff, Keb. 38 1. pl. 87. Mich. 14 Car. 2. B. R. Horſeman v. Waters. er a Will. 
5 TT, 5 | x Pl. Com. Greibrook © Fox We 

19. The Adminiſtratrix of B. brought an Action of Debt againſt the 
Defendant, as Executrix of R. G. Upon a Bond executed by him for the 
Payinent of 200 J. to B. The Delendant pleaded in Bar that the Wa ' 

G. died Inteſtate, and that Adminiſtration was granted to her, and that 
ſhe ought to be named Adminiſtratrix and not Executrix ; Adjudget in 
B. R. and affirm'd in Error in Cam. Scacc. that this was an ill Plea, 

becauſe the Detendant did not traverſe that ſhe had adminiftred any of the 
Goods of the Inteflate before Adminiſtration was granted to her. Lutw. 

69, $92, Trin 2 Jac: 2. Grey: v. Tboregss kk... 
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Executors. 


the Benefit of the Plea to the 


Award. Br. Adminiſtrator, pl. 1). cites 7 H. 4. 10. 11 H. 4. 56. 


21. Hire Facias by Executors upon a judgment obtained by the Teſtator; 
And upon a General Demurrer it was inſiſted, that the Practice of 


this Court in lJuch Caſe is, that the Plaintiffs in the Scire Facias ſhould 


inſert this Clauſe, (viz.) Profert in Curia Literas Teftamentarias &c. 
which being omitted, the Writ is not good. To which it was an- 
ſwered, that the Practice is to inſert that Clauſe at the Concluſion, 
and not in the Middle of the Writ, and here it is inſerted at the Con- 
cluſion. But the Court held both Forms to be good, and that in C. B. 
this Clauſe is always inſerted in the End, Judgment for the Plaintiff 
Carth. 69, 70. Mich. 1 W. & M. in B. R. Boſworth v. Ridgley. 
22. Debt by an Adminiſtrator, Deſendant pleaded in Abatement that 
A. made his Will, which after Adminiſtration granted was proved by the 
Executor. Upon which Plaintiff demurred. And the Queſtion was, 
It the Plea was good without the Traverſe, abſque hoc that A. died In- 
te/late © It was reſolved in this Caſe by the Court without any Diff- 
culry, that the Plaintiff ought to have traverſed, abſque hoc that the 
1aid A. died Inteſtate, tor ihe Plea is not a full Confeſſton and Avoidance 


c the P lainti 's Title without ſuch Traverſe; for as the Plaintiff alleges 


himſelt to be Adminiſtrator of A. and the Defendant ſays that A. made 
his Will, which was proved, this is not an abſolute Avoidance of the 


 Plainriti's Title, but only by Argument or Implication, and perhaps 


the Probate was atterwards revoked, or another Will made, ot which 
the Plaintiff ſhall have the Advantage upon the Iſſue tried, and though 
the producing the Will under Probate is concluſive Evidence agaialt 


the Plaintiff, who cannot prove that there was no ſuch Will, or that 


it was forged, yet it is but Evidence, and there are many Caſes where 


u hat is 1ufficient Evidence to prove a Thing, is not ſufficient to be 


pleaded, As in Trover a Demand and Retufal is ſufficient Evidence to 
be pleaded, Comyns's Rep. 156, 157. pl. 104. Paſch. J Ann. Landon 


v. Beſſingham. 


23. Currency of Accounts prevents the Statute of Limitations. MS, 


Tab. tit. Limitation, cites 28 March 1511, Ormfton v. Hamilton. 


24. In a Scire Fieri Inguiry, if the Executor of A. recovers a Fndgment 
againſt B. as Adminiſtrator of F. S. it need nor be expreſsly averred that 


A. is dead. 2 Ld. Raym. Rep. 1395. Trin. 11 Geo. B. K. in Cafe of 


Morfoot v. Chivers & Ux*. 3 
25. Statute of Limitation was pleaded by an Executor, where Tefattr 


| had deviſed all his Eſtate, both Real and Perſonal, for Payment of his 
Debt. Ld Chancellor over- ruled the Plea ; Bur the Houſe of Lords 


ordered ir to ſtand tor an Anſwer, with Liberty to except, and faved 
| | Hearing. MS. Tab. cites 7 Feb. 1721, 
Ld. Strafford v. Blake way. H H Dymdg 0 98 Owl 
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(Z a. 3) Adiions by Executor and Pleadings. 
And in what Caſes it muſt be in the Debet 


and Detinet. 


1. T NEBT again, Auminiſtrator. The Plainti F recovered upon Plant 
Adminiſtravit pleaded, and brought Debt upon the ſame Recovery 
in the Debet and Detinet, and therefore took nothing by his Writ by 


2. Duert 


— n _ 


Executors. 


2. Quere if he had recovered upon Ne unques Executor pleaded, or 
Net the Deed of the Teftator. Ibid. 

z. And fee 11 H. 6. J. 36 and 37. where it is againff two, and the 
Baron and Feme as Executor; One and the Feme appeared, and the Baron 
qt ; She ſhall nor anſwer, nor in this Caſe ſhall the other be com- 
pelled to anſwer, by Reaſon that the Writ is in the Debet and Deti- 
net, which is out of the Caſe of the Statute, for it cannot be intended 
to charge them as Executors or Adminiſtrators by this Form; Per 
Thirn Ch. J. Ibid. | | may 

4. Where Leſſee fer Years is in Arrears of his Rent, and makes an 
Executor and dies, if the Executor occupies the Land, he ſhall render the 
Arrears 3 Contra if he waives it and does not occupy ; Per Aſcue J. Er. 
Barre, pl. 27. cites 21 H. 6. 24. | | | 


5. Debt by Executors upon Arrears of Account made by Aſſignment of 
themſelves after the Death of the Teſtator. The Writ was Quos ei 
Detinet, and not Debet, and therefore challenged and much argued; 

& non allocatur, but the Writ awarded good ; For in every Caſe where 

Executors are compelled to name themſelves Executors, the W ric ſhall be 

Detinet only, and they cannot declare upon the Arrears of Account, 
which Account is due to their Teſtator, without naming themſelves 

Executors, and therefore the Writ good by Award. Br. Dette, pl. 9. 

cites 20 H. 6 4. 1 | | 0 = 

6. But where the Executors ſell the Goods, and take the Obligation to 
| themſelves or Contra, there the Writ ſhall be Debet and Detinet; 

Note the Difference. Ibid. | : 5 

n. In Debt againſt Executors for the Debt of the Teſtator, if the Writ 
be in the Debet and Detinet, it is not amendable; Per Cur. Thel. Dig. 
225. lib. 16. cap. 6. S. 24. cites Mich. 22 E. 4. 21. 5 9 

9. Executor ſhall have Writ of Debt of Arrearages of Annuity due to 
the Teſtator in his Life, and the Writ ſhall be in the Detinet, but the 
Writ of Annuity itſelf is in the Deber, and fo ſee that Debt lies of An- 
nuity where the Annuity continues, and the ſame Law elſewhere where 
1 the Annuity is extinct by the Act of the Party himſelf, yet Debt lies 
Mt of Arrearages due before. Br. Executor, pl. 168. cites 2 R. 3. 22. . 
of 9. Debt by Executors ſhall be in the * Detinet only, and not in the“ S. P. and 
Debet and Detinet, as well of a Sum which is due after the Death of Teſ- os eforc.he 
tator, as of that which was due in his Time; Quod Nota. Br, Execu- u 
tor, pl. 1. cites 19 H. 8. 3. 5 V 
5 ecutor of 


Arrearages of Rent-Charge due to the Teſtator by the Statute 32 H. 8. the Writ ſhall ſay Detinec, 
Br. Executor, pl. 119. e £ CTY | ; R 


SS =» —_—_ —— 


— 
= 


ca 


10. Debt upon an Eſcape, and declared that the Plaintiff as Executor Sav. 130. pl. 
recovered againſt L. and had him in Execution, and the Defendants ſuf- 199. & C. 
bſered him to eſcape, and counted in this Action in the Deber and Detinet; mo by three 
The Letendants pleaded Nihil debent, and found for the Plaintiff. ng =o hong 
It was moved in Stay of Judgment, that the Action was not well brought, Cb. B. the 
ler the firft was in the Detinet, and ſo this Action grounded upon the Re- new Tort. 
Crd ought to be to purſue it; It was the Opinion of two Juſtices contra 282 
Feriam, that the Ground of the Action is the Recovery as Executors 1 

| f o firſt Debt, 
and the wrong is to them in that Right, and therefore the Action is and when 
0 de brought in the Detinet only, and ſo it was afterwards adjudged. they recover 
Cro. E. 326, 327. pl. 4. Paſch. 36 Eliz, B. R. Hitchcock v. Skinner for this Ef- 
and Lacy | N Kuape, the 
d.. 3 Y Damages 
| g | | accordingly. 
"Is | ſhall be Aſſets; and Judgment recovered 


it. In Eſcape by an Executor againſt a Gaoler after a Recovery by Jenk. 300. 


me Executor, the Action ought to be in the Detinet only. Hob. 272. pl of cites 
ancaſtell v. Sidley. | | C. 


4 N Tz 12. Executor 


rc 


— . eo”. = . — 
a > — ——— EI — — wry ab ee 
e 


— WE no Ls — 
Pale on OCT I CO 


« RS 
r 


* Tp - „ — A 
, — — * - * * £ 
— — DEL 0 * - : - . IB} 
r rr — * — —. 2 — 
* - — — — — - = * 
— 9 — 


[ 
* 
% 
N 4 
87 
4 
” 
* 
32 
7 
. 
N 
i 
. 
v b 
bet 
4 
14 
2 
7 
15 
* 
10 
oF 
[4 
| 
* 
* 
A 


3 
— 3 4 
- — —— — its, 
. — Ae cn Ms 


DF » 4. 
By. Ms mer, Les 
a — 


* I * 3 — — — nes 6-5 aogpne- 
— — - <>". - 3 
- - - 


Fxecutors. 


* 


**— — 


322 


Holman v. 


8. C. cited. 12. Executor got 4 udgment againſt his Teſtator's 24 rag od wat 


Cro. J: 645. him in Execution, and Sheriff let him eſcape, In Debt againſt the 

Hofen of Sheriff it ought to be in the Detinet only, for though the Judgment 

Chute, was had by the Executor, yet it was for a Debt of his Teſtator's, per 
all the Juftices and Barons, except Hutton J. who doubted. Cro. ]. 
545. pl. 5. Mich. 17 Jac. B. R. Reynell v. Lancaſtle. 

13. And in the ſame Caſe it was held nor to be matter of Form 
only, but matter of Subſtance aud not aided by the Statute, as it was te. 
ſolved 5 Rep. 35. in Playter's Caſe, and 36. in Walcor's Caſe. Cy, 

J. 546. ut ſupra. | | | 

14 And it was there further ſaid, that an Executor can never have ty 
Action in the Detinet, but where Teftator might have had the ſame Action. 
Cro. J. 546. ut ſupra. | | 
15. An Executor never ſhall be forced to bring his Action in the 
Detinet, only where he need not name himſelf Executor ; it was ſo ſaid 

Winch. 80. Paſch. 22 Jac. C. B. in Caſe of Holman v. 'Tuke, 
Hutton J. 16. In Debt by an Executor, the Court was on a Leaſe made by hin. 
_ _— ſelf by Indenture to J. S. as Executor, naming himſelf Executor in the 
tech a Per. Leaſe, and this was of Land delivered to him in Execution by Extent 
ſonal Con- upon a Statute made to his Teſtator. The Action was brought in the 
tract and a Pebet and Detinet, and held good; for it is of his own Contract, and 
ou b. go. though he be named as Executor in the Contract, yet the Action is nor 
| DE brought by him as Executor. See Winch. 80. Holman v. Tuke. and 
Cro. J. 685. S. C. Paſch. 22 Jac. C. B. Wy 

17. It Executor is fued for Rent behind after Teſtator's Death upon a 
Leaſe tor Years made to Teſtator, and by him lett to his Executor, 
this ſhall be adjudged and levied de Bonis Propriis, tor ſo much of 
the Profits as the Rent amounted to ſhall be accounted as his own 
Goods, and not his Teſtator's, and therefore he is to be ſued as well in 
the Debet as in the Detinet. Went. Off. Ex. 192. „„ 
18. So if any thing delivered to or detained by Teſtator come to his 
Hands, and Executor ftill detains the ſame after Demand, and be there- 
upon ſued in an Action of Detinue; for this is own Act. Went. Off 


Ex. 192. = Tg ND 
Sty. 113. 19. Debt againſt an Executor on a Leaſe to the Teſtator. Reſolved that 
8 Je Where part of the Arrears demanded were due in the Time of the Tiftatt, 


Cur. adviſare and part after his Deceaſe, the Action in the Detinet was good tor the 
vult. —— whole, as well as if all had been due after the Death of the Teſtator, 
Went. Off. And that after a Verdiòt, Quod non Detinet, the Land ſhall not be in. 
5 tended of any Value, as as it is well known in theſe Times, in many 
When his Places Lands have been of no Value, yet the Executor is liable to the 
Aſſets fail, Rent as tar as he has Aſſets; and clearly if he has Aſſets he cannot 
he muſt then waive his Term. Per Roll. All. 76. Trin. 24 Car. B. R. Cornith ", 


waive the | 
Poſſeſſion, Cawley. 


giving Notice to the Reverſioner; yet this he ſays he leaves a Quere, tho this Opinion is ſuch. 


20. In Debt againſt an Executor on Leaſe for Years arrear in his cui 
Time, the Defendant demurred ſpecially becauſe it was in the Debet 
and Detinet, and per Cur. it is good both ways; and Judgment {0! 
the Plaintiff. 2 Keb. 188. pl. 24. Trin. 23 Car. 2. Temple v. Forel. 
21. In Debt againft the Defendant Adminſtrator as the A/jignee of l. 
after Verdict, Simſon excepted in Arreſt of Judgment, that thougi 
an Action lieth in the Deber and Detinet by reaſon of raking of Profit 
yer the Adminiſtrator is not chargeable as Aſſignee, ſed non alloci'!, 
this being but the miſcritling of the Declaration, which being h) 5 
and not by Original, the Adminiſtrator or Executor is quodam modo 
Aſſignee ; and Judgment pro Quer. 2 Keb. 819. pl. 27. Mich. 23 Cu. 
2. B. R. Sewell v. Young, | | 


22 l 
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ad 22, If an Executor aſſigns over, he may ſtill be charged for Rent in the 
the Detinet it he have Aſſets, but not in the Debet and Detinet, but for the 
nt Time that he occupies. Freem. Rep. 338. Trin. 1673. Boulton v. Canon. 
Per 23. J. S. Leſſee for Tears, rendering Rent, aſſigns and dies, his Exe- 
I. cutor if he hath Aſſets, may be charged in the Detinet, or in Covenant; if 
there be a Covenant to repair, or not to aſſign, the Executor is charge- 
'TM able after Aſſignment, but nor de Bonis Propriis. Adjornatur. Freem. 
Te- Rep. 338. in pl. 417. Trin. 1673. in Caſe ot Boulton v. Canon. | 
0. 24. An Action of Debt in the Debet and Deriner was brought againſt Vent. 25:, 
an Executor of a Leſſee for Years, and he pleads that before the Action e 
.4 brought he had fully adminiftred, and that his Term was of leſs Value 33 
ion. than the Rent, and that he had offered to ſurrender. Quære, Whether it waived the 
] a Rent be of greater Value than the Land the Executor ſhall be charg- material 
the ed in Debet and Detinet? And it ſeemed he ſhall not, but ſhall be 3 ot his 
laid charged in the Detinet only, tor there the Judgment will be de Bonis that ew 
7 Teſtatoris only. Freem. Rep. 393, 394 pl. 510. Paſch. 1675. Boul- Rent ex- 
Wo _ 4 
: 
bog the Land and relied upon the Tender of a Surrender which was nothing to the Capers, e 
th was given for the Plaintift. 3 Keb. 493. pl. 38. S. C. & 8. P. adjudg'd for the Plaintiff Niſi.— 
11 Pollexf. 125. to 134. Bolton v. Carham. S. C. argued, and Judgment for the Plaintiff. vs 
ki 25. When a Leſſee for Years dies, and his Executor enters, it is in the 
Election of the Leſſor to charge him either as Executor in the Detinet 
90 1 only, or elſe as he takes the Profits (and is as it were an Aſſignee) in the 
tor Debet and Detinet; and if he charges him in the Detinet only, Judg- 
we ment ſhall be de Bonis Teſtatoris, Per Hale Ch. J. Freem, Rep. 337. 
* pl. 41). Trin. 1673. in B. R. Anon. . e 
lin 2835. Debt was brought in Debet and Detinet againſt an Adminiſtra- 
tor for Rent incurred upon a Term for Years in his own Time. He pleads 
his fully adminiſtred. The Plaintiff demurs, But ic was agreed, that if 
wks an Executor brings an Aion of Debt for Rent upon a Leaſe made by the 
0 . Teftator, it muſt be in the Detinet only ; But if an Executor makes a Leaſe 
himſelf, ic muſt be in the Deber and Detinet. Freem. Rep. 171. pl. 
that 183. Trin. 1674. C. B. Sackvill v. Evans. 8 5 5 5 
al, 26. It was held per Cur. that an Action of Debt upon a Bond would 2 Lev. 209. 
the not lie againſt an Executor in the Deber and Deriner upon @ bare Sug- SIS 
lor. geſtion of a Devaſiavit ; Bur agg it is of a Fudgment. Freem. Rep. jngly in 
. ins 458. pl. 623. Mich. i697, Ent v. Withers. 7 1 N 
any if the Action is brought on a Judgment, and counts of a Devaſtavit, it lies well, —— 8. c Cite | 
the Lev. 149. in Caſe of Corey v. Thinne, that it lies not on Debt on an Obligation. 2 Ley, 145. 
nnot S. C. cited by the Name of Eaſt v. Withers as adjudged accordingly. | 
229. A. poſſeſſed of a Term for Years makes an Under-Leaſe for Part of 
4.x the Years, reſerving a Rent, and makes his Executor and dies. His 
Executor brings an Action for the Rent in the Debet and Detinet, and 
120 after Verdict it was moved in Arreſt of Judgment that it ſhould have 
ahet been in the Detinet, for that the Rent is incident to the Reverſion, 
r and that he hath the Reverſion as Executor, and therefore the Action 
elt | ſhall be intended to be brought as Executor, and fo ought to be in the 
J. Detinet; But the Court ſaid, of ſuch Things as lie in manual Occupa- 
ob ton, or whereof manual Occupation hath been had, as Goods &c. rhe 
ts Executor is not bound to name himſelf Executor, and then it will be 
att, good in the Debet and Detinet, but for a Choſe in Action it ſhall al- 
Bil ways be in the Detinet, for that till it be recovered it is not Aſſets, 
nod and for this he ſhall al ways name himſelf Executor; but a Leaſe for 
Cu. Vears is Aſſets in the Hands ot the Executor for the whole Leaſe at 


firſt, therefore he need not name himſelf Executor; but if he doth _ 
2k | | | 7 name 
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name himſelf Executor, he muſt then ſay Detiner only; Therefore 
Judgment for the Plaintiff Niſi. Skin. F. Mich. 33 Car. 2. B. R 
Prattle v. King. | WET) | 

28. Debt againſt the Defendant Adminiſtrator, and declares upon , 
Demiſe to the Inteſtate for 129 J. due in the Life of the Inteſtate in ih, 
Detinet, and for 641. in his own Time in the Debet and Detinet. The 
Defendant demurred ; and adjudged the Action did not lie to charg; 
him in the Detinet for Part, and the Debet and Det inet for the other 
Part, which requires ſeveral Judgments, viz. De Bonis propriis ty 
the Arrears in his own Time, and De Bonis Inteſtati tor the Arreatz 
due before his Death, and the ſevering of the ſaid Sums in the Decla. 
ration is not ſnfficienr, but he ought to Have ſeveral Actions. 3 Ley, 
| pl. 74. Mich. 34 Car. 2. C. B. Salter v. Cobbold. „„ 
Ld. Raym. 29. Whether Debt by Executor for an Eſcape of one in Execution of q 
Rep. 698. Fudg ment of the Teſtator in the Debet and Deriner be helped by Verdi) 
doo oi Adjornatur, 12 Mod. 565. Mich, 13 W. * the Caſe of Holden 
ed that it v. Sutton. | | 


2 aided by the Statute 16 & 19 Car. 2. cap 8, becauſe it would alter the Nature of the Ac. 
. 7 | | 


tion, and therefore the Right was not tried; and Judgment ſtayed Niſi &c. 


30. If an Executor has a Term, and the Premiſſes are of Ii. 


Value than the Rent reſerved thereon, in an Action brought againſt him 
in the Deber and Detinet, he may plead the ſpecial Matter, viz, that 
he has no Aſſets, and that the Land is of leſs Value than the Rent, and 
demand judgment it he ought not to be charged in the Detinet tan- 
tum. This Holt Ch. J. ſaid was his Opinion, and that Hale was of 
the ſame Opinion, and it was but reaſonable, becauſe an Executor 
could not waive for the Term only; tor he muſt renounce the Execy- 
torſhip in toto or not at all. 1 Salk. 297. pl. 6. Paſch. it W. 3. B. R. 
JJ co EET. 
31. Debt was brought in the Debet and Detinet againſt the Defen- 
dant upon a Fudgment had againſt him as Adminiſtrator, and ſuggeſts a 
Devaſtavit committed by him. The Defendant pleads that the Plain. 


2 iff ſued againſt him as Adminiſtrator and obtained Fudgment, and that 


afterwards, and befose this Action brought, the Adminiſtration commit- 
ted was repealed, and committed to one Law, to whom he paid the Rejhau 
of the Goods of the Inteſtate, having firſt ſatisfied himſelf of 20 l. which 
the Inteſtate owed the Defendant tor Wages. The Court took Ex. 
ception to this Pleading, becauſe the Defendant did not traverſe the De. 
vaſtavit ; for without Waſte rhe Detendant could not be charged in 
the Debet and Detinet, and this is the uſual Way of declaring ſince the 


20 Car. 2. and cites Mheatly v. Lane. 1 Sand. 216. 1 Lev. 255. So they 


_ deſired Serjeant Hall to rake Time to conſider of it; for the Giſt of 


the Action is the Waſte, which you ſhould traverſe ; but if the Fact 
be with you, perhaps we may allow you to amend your Plea upon 


Payment of Cofts ; therefore you do well to conſider of ic. Holt's 
Rep. 46. 47. pl. 11. Mich. 5 Ann. Bonner v. Underwood. 


32. Debt on a Bond againſt an Executor as Executor mult be in the 


Detinet tantum. Trin. 11 Ann. B. R. Coppleſtone v. Clowter. 


33. Debt cn Bond given tothe Rxecutors of A. for a Debt by ſimple Contract 
due to A. Declaration was quod Defendens cognovit ſe debere to them 


as Executors of A. Upon Demurrer Exception was, that it ought to have 
been in the Detinet tantum, not Debet and Detinet. Sed Cur. contra, 


for the Executors may ſay, you are indebted to me by Bond, and 
you derain it from me, but if Bond were to the Teſtator, they could 


| only ſay that it was detained, Trin. 3 Geo. B. R. 


— 7 ie 


Executors. 


— | — 


(Z. a 4) In what Caſes he muſt name himſelf 


Executor. 


1. IF the Ordinary commits the Adminiſtration to the Executors upon 
Refuſal by them before that they have adminiſtred, they ſhall be 


| impleaded by Names ot Adminiſtrators ; Contra if it be after the Ad- 


oa 


miniſt ration; tor then the Refuſal is void, Br. Ordinary, pl. 13. cices 
3 . 15 

i 2. If Executors aſſign Auditors, and the Bailiff is found in Arrtar- 

ages, and the Executors bring Action of Debt upon the Arrearages of Ac- 


Zr. Execu- 
tors, pl. 90. 
ciies 8. C. 


cunt, they ſhall be named Executors though they aſſign the Auditors; 


Per Keble. Br. Executor, pl. 10. cites 2 H. J. 15. and 6 H. 9.6. 
3. Contra where Executors bring Treſpaſs of Goods of their Teſtator ta- 
ken out of their Poſſeſſion, there they need not be named Executors, Ibid. 
4. H in Action of Detinue brought by them of their own Bailment. 
Ibid. ET SE: 0 
5. Or Action of Account againſt their own Bailiff, there they need 
not be named Executors ; Note a Diuerſitiy; For in the one Caſe the 
Thing is a Choſe en Action wnich never was in their Poſſeſſion, and in 


the other Caſe it was by reaſon of their proper Poſſeſſjon. Nota bene. 


Ibid, 


4 : 


(Z. a. 5) Pleadings in Actions againſt Adminiſtrators. 


| Alleging by whom the Adminiſtration was granted. 


1. NEBT againſt Adminiſtrators, Iſſue was taken that the Admini- 
ſtration waas not committed to him by the Ordinary, and held 

2. Debt againft an Adminiſtrator. The Plaintiff is not bound to count 
that the Adminiſtration was committed to the Defendant by the Ordinary; 
quod nota ; by which he was compelled to anſwer. Otherwiſe it ſeems 


| good Iſſue. Br. Negativa &c. pl. 9. cites 1 H. # 10 


Br. Admini- 
ſtraror, ol. 
16. cites S. C. 


where the Adminiſtrator is Plaintiff. Br. Adminiſtrator pl. 22. cites 


6H. , 6. 

3. Debt againſt Adminiftratior, and counted that the Abbot of N. 
Ordinary there, committed the Adminiſtration; Laicon demanded Judg- 
ment of the Count, becauſe he did not Shew how the Abbot is Ordinary 
there; and non allocatur. Br. Count, pl. 25. cites 35 H. 6. 45. 


S. P. for 
if he be not 
Ordinary 


there, he 


may ſay that 
another is 


Ordinary there, abſque hoc that the Abbot is Qrdinary there, per Moile, As where a VIII extends ex- 


tends into two Dioceſſes &c. Br. Adminiſtrator, pl. 9. cites S. C. 


4. Adminiſtrator in his Count ought to Skew in what Place the Ad- 


Br. Count, 


miniſtration was committed to him; Per Opinionem Curiz; Contra of pl. 21. cites 


Executors; tor a Man may be Executor without making, as de Son 
tort demeſne. Br. Adminittrator, pl. 8. cites 35 H. 6. 31. 


s. G 


5. In Debt apainft Adminiſtrator, It is no Plea that the Adminiftration 


was committed to him by the Archdeacon, abſque hoc that it was committed 
lo him by the Biſhop without Laing | how the Archdeacon has Power to do 


it, by which he ſhewed how the rchdeacon and his Predeceſſors have had 


this Authority time cut of Mind, abſque hoc ut ſupra; Judgment of the 
Writ; and 30 Plea if he had not taken the abſque hoc; quod nota; by 
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which the Plaintiff maintained his Writ that it was committed by the 
Bithop. Br. Adminiſtrator, 2 31. Cites 37 H. 6. 2 28. 
6. Ir is a good Plea that the Adminiſtration was committed to him 
by another Biſhop, and not by the Biſhop by whom the Plaintiſt ſuppoſe, 
Judgment of the Writ. Br. Traverſe per &c. pl. 141. cites 3) H. 6 
27, 28. % 3 1 | 
| 3 In Debt by Adminiſtrators, the Defendant ſaid that the Deceaſed 
made Executors who admiſter d, and it was adjudg'd that he ought 10 ſa 
further, abſque hoc that he died Inteſtate. Br. Traverſe per &c. pl. 1g, 
cites 4 H. J. 13. 5 


Cro. E. 8. Where a Man declarcs on an Adminiſtration committed of all the 
Jo pl. 3 Goods in Kent and Suſſe by the Archbiſhop, without Ying how, either 43 
Eliz B R. Ordinary or by Virtue of bis Preregative, this was held tobe a materialFy. 


Lacy and ception. Bur it being atterwards alleg'd that all the Precedents in this 
and Smith Court and in C. B. are fo in general, without ſhewing how, and be. 
S. P. as to cauſe they would not change the Precedents they diſallow'd the Ex. 
an Admi- * y 1 ; f * x 
niſtration ception. Cro. E. 6, pl. 2. Trin. 24 Eliz. C. B. Dorrell v. Collins. 
gran ted b ED 5 53 | | e 
| 5 B. Official of the Biſhop of . without ſhewing that he was Ordinary of the Place, 
or that the arg - of Adminiſtration did belong to him, and this after Verdict was alleg'd in Arr 
of Judgment, yet by reaſon of ſeveral Precedents the Plaintiff had Judgment, —S.. C. cited 1 Salk 
41+ per Cur, 1 | LED 
9. An Adminiſtrator declared on an Adminiſtration Frances to hin 
per W. L. Vicarium generalem in Spiritualibus Epiſcopi Roffer, without 
ſaying, Loci iſtius Ordinarium, and held well, tor ſuch a Vicar amounts 
co a Chancellor; for in Truth the Chancellor is Vicar-General to the 
Biſhop. Leon. 312. pl. 435. Mich. 32 Eliz. C B. Gillam v. Lovelace. 
10. In Action brought by an Adminiſtrator, he did 20 eto in whit 
Place Adminiſtration was granted to him; yet the Declaration is good, 
but it would not be good in a Bar. Cro. E. 283. pl. 5. Trin. 34 Eli 
B. R. Piers v. Turner. Fo 3 „ 
II. An Adminiſtrator declar d on an Adminiftration per Andrew Van 
| 1 307 c ſacre Tbeologiæ DoBForem, and did not ſay, Loci iftius Ordinarium, or cu 
| Judgment de jure pertinuit; and becaule it was in a Declaration which ought u 
reverſed, be certain, and he is not a Biſhop nor ſuch a Perſon as may be intended 
to be the Ordinary, the Judgment was reyerſed. Cro. E. 431. pl. 3 
Mich. 37 & 38 Eliz. B. R. Morgan v. Williams. 
12. The Plaintiff declared on an Adminiſtration committed to hin 
by the Dean of Litchfield; and did not ſay by what Authority, nor tld 
he was Loci illius Ordinarius, and this was held ill; for the Cut 
intends not his Authority, it being ſpecial, without ſtewing it; But in Ci 
of a Biſhop it ſhall be intended, and fo are the Precedents ; but in a Bar 
or Replication it is vitious, Gro, E. 791. pl. 34. Mich. 42& 43 
Eliz. C. B. Temple v. Temple. FFF 
13. Debt by an Adminiſtrator. The Plaintiff declared, that the Ai. 
miuſſtration was committed to him by the Biſhop af St. David's, but fall 
not Lect illius Ordinarius, nor cui Adminiſtratio pertinet, yet the Coun 
ſaid it is intended that he is Ordinary unleſs Adminiſtration be alleged 
to be committed by one who hath a peculiar Juriſdiction. Cro. E. 
879. pl. 9. Paſch. 44 Eliz. B. R. Skidmore v. Winſton, 
2 Jo. 1. cites 14. A Judgment on Dett given againſt an Adminiftrator was reverſe 
5 a” and by Error, tor * it was not ſhewed by the Plaintiff by whom, nor by wh 
ho 2 Aathority the Adminiſtration was committed ; for as well as he takes 
5 in the Conuzance that he is Adminiſtrator, he may rake Conuzance by whole 
Principal Means he is made Adminiſtrator, for otherwiſe he may charge him d 
_ there Executor of his own Wrong. Cro, J. 10. pl. 13. Paſch. 1 Jac. B. R. 
HUL 23 **. Wade v. Atkinſon. pres 


Thorold v. Baily, in which the Defendant demurred, becauſe the Plaintiff did not ſhew the * 


gram v. 


Aamiſtratian was committed is cared by pleading non 
admits the Plaintiff ro be a good Adminiſtrator,) An 
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Executors. 
him who granted the Adminiftration to the Defendant, the Court held that the Allegation in the De- 
claration that Adminiſtration was committed to the Defendant debita Juris Forma was ſufficient wich- 
out ſhewing by what Ordinary; and judgment for the Plaintiff. 1 


15. As to making Profert of tbe Letters of Wc. not ad þ n 
Metropolitan or Biſhop, but which propel by A, arm nc as 3 


in Pecultars, thoſe granted in Peculiars muſt ſet forth that the Grantor SC ade 


is Loci illius Ordinarius, tor it cannot be intended that they have any jude'd ac- 
Authority unleſs it be thewn ; But it is otherwiſe of thoſe granted by cordingly — 
the Archdeacon, for he is Oculus Epiſcopi, & de jure Ordinario he 2, Mod. . 


is to commit Adminiſtration, Cro. J. 556. pl. 20. Mich. 17 Jac, B. 1 wn 


R. Chiberton v. 'Frudgeon, 5 88 * 


adjudged 


accordingly per tot. Cur. that the Adminiftration being granted by the Biſhop's Official, the Declara- 


tion need not ſay Loci illius Ordinarius, but otherwiſe in the Caſe of a Peculiar. 


16. In a Declaration it is not neceſſary to ſhew by who Letters of Ad- 


| miniſtration are granted, or to lay that they were granted by him Cui perti- 
nuit or per Loci illius ordinarium ; But in a Plea in Bar it is otherwiſe, for 


this is not the Cauſe of the Action and Effect of the Suit, but ro ſhew 
they have been in the Spiritual Court; fic dictum fuit. Sty. 282. Trin. 


1651. B. R. in Caſe of Marſhal v. Ledſham. 


17. If an Adminiſtrator bring an Action againſt an Adminiſtrator it is 
not weceſſary for the Plaintiff to jhew by whom the Letters of Adminiſtration 
were granted unto the Defendant ; but he muſt ſhew by whom the Letters 
were granted to himſelf to entitle himſelf to the Action, for if it ap- 


pear not to the Court that he is Adminiſtrator, he cannot ſue by that 


ame; pu Glyn Ch. J. Sty. 463, 464. Mich. 1655. in Caſe of In- 

awſet. N | EE 
18, In a Declaration by Adminiſtrator, want of alleging by whom 12 Mod. 

1 (which 443, 5. C. 

c by a Verdilt by beid bartbe 

the 16 & 1 ˙7 Car. 2. cap. 8. 1 Salk. 37. pl. 5. Hill. 12 W. 3. B. R. Defendant 


_ Gidley v. Williams. by pleading 


8 | 3 TE EST | | in chief had 
cared all the Faults in the Declaration, and Judgment for the Plaintift, which was aſſirm'd on Writ 
of Error; and without Doubt if it had not been aided by the Plea, yet it would have been well by 
the Statute of 16 & 14 Car. 2.— Ia, oy Rep. 634. S. C. and Judgment for the Plaintiff, bur 
per tot. Cur, the want of ſhewing that the 


19. Is a Sei. Fac. by Adminiſtrator, be muſt produce his Letters of Ad- 
miniſtration as well in this Curt as in C. B. add though the Adminiftra- 


tion be committed by the Ordinary, yet when there is an Appeal from the 
Delegaten, the Entry is always that it is committed per Dom. Reg. &c. 
2 Keb. 47. pl. 104. Paſch, 18 Car. 2. B. R. Holt v. Lenthall. 


20. An Adminittrator declared on an Adminiſtration committed to Sid. 302. pl. 


bin by R. B. Archdeacon of Norfolk, and did not ſay Loss iftins Ordina- 5 S. C. & 
rium, nor Cui de Fure pertinet to grant it, and held good, as well as accordingly 
in the Caſe of a Biſhop. For the Archdeacon is Oculas Epiſcopi. And per Cur.” * 
per Twiſden a Declaration is good without ſaying Loci illius Ordina- —S. P. by | 


rium, becauſe he produces the Letters of Adminiſtration, bur otherwiſe el. 

in a Bar. Lev. 193. Mich. 18 Car. 2. B. R. Dring v. Reſpaſs. Law tales 
n | 8 | Notice ot an 

Archdeacon being a publick Ordinary. Sty. 54. Mich. 23 Car, B. R. in Caſe of Burnet v. Bird. 


21. An Adminiſtrggor brought a Bill to diſcover and have an Account of 
the Inteſtate's Eftate ; the Defendant pleaded that the ſuppoſed Inte/iace 
made a Nuncupative Will, and another Perſon Executor whom he named 

p 0 | ; in 
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dminiſtration was granted would have been ill on De- 
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230 - Executors. 


in his Plea, to whom only he was accountable, and not to the Plain 
tiff or any other, bur decreed, that though there was ſach'a Nuncypy. 
tive Will, yet it was not pleadable againſt an Adminſtrator before it waz 
proved, and ſo the Plea was over-tuled. Chan. Cafes 192. Hill. 22 & 
23 Car. 2. Verhorn v. Brewin, Q's 
Sid. 302 in. 22. In Debt by an Adminiſtrator he declared on an Adminiſtration 
pl. S. 5 F. granted per Carolum Regem &c. without ſaying Debito Modo, &c. adjudged 
8. „ good; becauſe the King has univerſal Juriſdiction here. Allen 33 
have been Paſch. 24 Car. B. R. Hobſon v. Wills. : 
held accord- | | os | | 
ingly. | | | | | 
ah 23. The Defendant ſer forth, that Adminiſtration was granted to 
her by the Commiſſary of the Biſhop of Litchfield, legitime conſtitutum, and 
held good; For in ſuch Caſe it is the ſame Thing as it granted by the 
Bithop himſelf. And the Difference is between a peculiar Furiſdiction 
aud the Authority of the Chancellor or Commiſſary of the Biſhop. Lutw. g. 
Mich. 36 Car. 2. Waltord v. Smith. 
24. In Covenant brought by a Leſſor againſt the Adminiſtrator of eſſe, 
Exception was taken to the Declaraticn, becauſe it did not allege 
whom: the Letters d Adminiſtration were granted to the Defendant, and 
what Authority the &. antor had. Sed non allocatur ; For the Plaintiff 
who is a Stranger need not ſhew ir though an Adminiſtrator who is 
a Plaintiff ought to ſhew it. Lutw. 297. 301. Hill. 1 & 2 Jac, 2. 
Knight v. Greene. | | Yo ST 
25. An Adminittrator declared on an Adminiſtration de Bonis non 
granted to him by the Steward of the Manor of Mansfield &c. cui commiſſo 
 Adminiſtrationis illius de jure pertinuit, and concludes with a Profert 
hic in Curia, and this was held good. Lutw. 406. 408. Hill. 1 & 2 
Jac. 2. Burbridge v. Clayton. TO fat LOT ep ages 
26. The Plaintiff entitles himſelf as Adminiſtrator, the Defendant 
pleads the Plaintiff is not r 3 It was objected this is a Nega- 
tive Plea. Per Cur. allow the Plea; It is a good Plea in Abatement at 
Law. Vern. 473. Mich. 16879. Winn v Fletcher, _ ä 
27. An Action againſt an Adminiſtrator, and act ſhews in the Decla- 
ration that Letters of Adminiſtration were committed to him; And this 
was held by the Court incurable. For though they need nor thew by 
what Authority they were committed, yer it is neceſſary to ſet forth 
That Adminiſtration was committed to charge him with the ARion, 
Otherwiſe of an Executor; It is not neceſſary to ſhew he proved the 
Mill, becauſe an Action lies againſt him before Probate. 2 Vent. 84 
Mich. 1 W. & M. in C. B. Bracton v. Lifter. e : 
Show. 355. 28 Adminiſtrator brought Debt for Rent due in the Lie of the Int 
d. C. and tate, and ſhew'd that Adminiſtration was granted to him by the Official o. 
Judgment the Prebendary of Brampton et Peculiaris Juriſdictionis. After Verdict 


aſhrmed for 


te Plaintiff, it was moved that it being a Peculiar the Plaintiff ought to have 
| —4 Mod. ſhewn by what Authoriry; to which it was anſwer'd that it is d % 


133. 5. C Demurrer, but it is now aided by Verdict. Adjudged tor the Plaintili 
3 by three Judges, Holt dubitante. Comb. 196. Trin. 4 & M. in 
dict ſmce B. R. Maſon v. Hanſon, VVV py 
the Stature | 


17 Car. 2. and it was held before that Statute that in an Action by an Adminiſtrator omitting Profen | 


hic in Curis Literas Adminiſtrationis was good after a Verdict, and ſo Judgment was affirmed. 


29. Trover was brought by an Adminiſtrator, and upon Not Guilty 
pleaded, Verdict was tor. the Plaintiff; and it was moved in At- 
reſt of Judgment, becauſe Letters of Aaminiſtran were not ſhewn to 
de granted by the Ordinary or his Official, or other Perſon having 
Authority from him, but only per A. B. Doctorem per Epiſcopum 
Ciceſtrenſem legitime Conſtitutum, i. e. the Biſhop had made — « 
— olBae, Greig cn ent — PO, 
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Hxecutors. 


Doctor, but he does not ſay that he was Official, or any other Otlicer 
of the Biſhop, as Archdeacon &c. non allocatur ; For though he had 
not ſhewn any Adminiſtration at all, yet it is good after a. Verdict 
as it is ruled Sty. 262. and it was adjudged for the Plaintiff. Skin. 
551. Mich. 6 W. & M. in B. R. Checſeborough v Linton. 


zo Debt on a Bond as Adminiſtrator; the Plaintiff in his Count Comynes 


ſays that Adminiſtration was committed to him per J. & Official * Deca- Rep 179. pl. 


ni Sarum loci illius Ordinar” legitime conſtitut cu Adminiſtratio de jure 
pertinuit, without ſaying Ad tunc pertinuit; he does not tay How 
Conſtitut', and held good notwithſtanding. 12 Mod. 100. 

8 W. 3. Truelock v. Hart field. 
tif ſet forth that Adminiſtration was granted by the Official of the Dean, to whom of Ri 
Adminittration &c. belong'd. | | 


31. Want of ſhewing by whom Adminiſtration was committed is naught 
upon Demurrer ; For it might be a Peculiar, and then ir mult be averr'd, 


Cui Adminiſtrationis Commiſſio de Jure pertinuit. And there is good 


Reaſon why it thould be ſer forth by whom Adminiſtration was com- 
mitted ; For the Detendant may conteſt the Right ot the Perſon grant- 
ing, and may plead that Adminiſtration was granted to another, or 
that there were Bona Notabilia. 1 Salk. 38. pl. 5. Hill. 12 W. z. 
B. R. the firſt Reſolution in Caſe ot Gidley v. Williams. 

32. Debt by Adminiſtrator Cui Aiminiſtratio devito modo commiſſa 
fuit ; Deſendant pleads over; Per Cur. This had been bad if demurred 
unto, but it now helped by your pleading over, tor you thereby admit 


he has a Right of Suit, and is Adminittrator, 12 Mod. 537. Tria. 


13W.z. Hall v. Bond. 


33. Trover by an Adminiſtrator upon a Poſſe/ſion and Joſs by the Inteſ⸗ | 


tate, the Defendant cannot give in Evidence, that there is an Executor. 
2 Ld, Raym. Rep. 824. Mich. 1 Ann. Marsfield v. Marth. 


34, Plaintiff declared upon an Adminiſtration granted to him by the 


Official of a Peculiar, and that debito modo commiſſa tuir, Holt Ch. 
J. Gould and Powis held the Declaration good, and that the Debito 
Modo was a ſufficient Averment; And Holt Ch. J. ſaid that there was 
no Peculiar but had the Power of granting Adminiſtration, and that 
this was a needleſs Exactneſs, not ſo much regarded lately as it had 
been formerly, when it was thought not enough even to ſhew an Ad- 


miniſtration committed by a Biſhop, without averring that there were 
Nulla Bona Notabilia; And Judgment tor the Plaintiff, Powell ] diſ- 


ſentiente ; and afterwards athrm'd in Cam. Scacc. per tot. Cur, 1 
Salk. 40. pl. 10. Trin. 3 Ann. B. R. and 4 Ann, in Cam. Scacc, 
Denham v. Stephenſon. | 


35. Where one grants Adminiſtration Virtute Officii the Plaintiff need 


not aver his Authority ; but otherwiſe it is where it is by Special Com- 
miſſion. 1 Salk. 41. in S. C. . „ 
36. In Action againſt Adminiſtrator it was not ſaid Cui Admini- 


ſtratio commiſſa fuir, whereupon was a ſpecial Demurrer, and to prove 
it neceſſary the Caſe of Wade and Atkinſon, 2 Cro. was cited. Like- 


wiſe an Opinion to this Purpoſe, in 1 Syd. 228. and a Caſe in 2 Vent. 
84. where this was directly adjudged, But the Court ſaid, That the 
Declaration charging the Defendant as Adminiſtrator is the very ſame in 
common Senſe, as if it had ſaid, Cui Adminiſtratio &c. They ſaid too, 


That one Part of the Caſe in 2 Cro. had been over-ruled ſeveral Times; 
and therefore this Part, of it was ot leſs Authority. Ic is true, they ſaid 


there was ſuch an Opinion in Syd. And as to the Caſe in Ven. the Counſel 
gave an Anſwerto that; for they ſaid, That that was a Caſein the Com- 


mon Pleas, and there the Declaration is, that the Plaintiff Queritur, 


— | | quod 


FTrue- 
lock's Caſe, 
S. C. and 

Mich. held good 
inaſmuch 

as the Plain. 
ght granting 
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_ Executors. 


Br. Double, 
pl. 69. Cites 
6 E. 4. 12. 
14. 8 C. 


quod &c. ſuch a one died Inteſtate, and in ſuch Caſe therefore you 
muſt aver, that Adminiſtration was committed to the Defendant to en. 
title you to your Action; but in out Caſe it is Queritur de the De. 
tendant Adminiſtrator, and that 1s certainly good, Accordingly the 
Court gave judgment for the Plaintiff. Barnard, Rep. 29, 30. Mich, 
1 Geo. 2. in B. R. Holyday v. Fletcher. 


*— 


(Z. a. 6) Pleadings in Actions againſt Executor or 
2 . Adminiſtrator. : 


1. T NEBT is brought againſt two as Executors, It is a good Plea to 
the Writ that they are Exccutors, and not Adminiſtrators, Br, 
Executors, pl. 39. cites 50 E. 3. 9. | „ 
2. Where Writ is brought againſt two as Executors where the on- 
is not Executor, and he conteiies the Action, and the other pleads 
Non eſt Factum, the true Executor ſhall ſay that he who confeſſed wa; 
never Executor 3 Per Littleton ; But Chocke contra. But it the De- 
ceaſed's Goods are put in Execution, the true Executor ſhall huve Writ 
of Treſpaſs. Br. Executor, pl. 88. cites 9 E. 4. 14. 
3. Where the Te/iator pleads in Bar and dies, and Reſummons i; 


brought againſt the Executors of the Detendant, they cannot plead to the 


Writ unleſs it be Matter coming o younger Time, As a Releaſe &c, be- 
cauſe their Teſtator has affirmed the Writ betore ; Quod Nota. Br, 
Executor, pl. 82. cites 24 E. 3. 25. 26. 4). 48. EET ; 

4. Recordare by R. Executor of the Teſtament of J. B. againſt (. 


de Equo ſuv capto, and did not ſay Equo Teſtatoris, and yet well ; and 


ſo fee that Executors ſhall call the Goods of their Teſtator, which they 


2 once in their Poſſeſſion, Bona ſua, Br. Executors, pl. 84. cites 24 
5. Wafte againſt an Executor, and did not count of whoſe Leaſe the 


Executor held, and yet well; for he repreſents the Eſtate of the Teſ- 


tator. Br. Executors, pl. 140. cites 38 E. 3. 188. 
6. And becauſe the Writ was againſt F. as Executor of the Liſſe, 
where he was Executor of the Executor ot the Teitator, the Writ was # 
bated upon Excepeion tete I“. 
J. In Debt Aaminiſirator ſhall be ſued by the Name of Adminiſtrator, 
and not by Name of Executor, and Adminittrator ſhall have Action &c. 


and the Defendant pleaded to the Writ that the Adminiſtration was baile 


to him by one K. and the other ſaid that K. did not adminiſter but as Ser 


after came t he other by Exigent and pleaded to the Writ, becauſe three oth 


vant to ihe Defendant 3 but the Iſſue was, whether the Adminiſtraticn 


was bailed to them or not; for if it was to both, then the Adminſtration 


thall be ſaid by Virtue of the Commiſſion, and nor as Servant of the 
other. Br. Adminiftrator, pl. 23. cites 38 E. 3. 20, 21. OD 

8. Debt by Adminiſtrator, and ſhewed the Letters of Adminiſiration 3 
he ought, and that they were committed by the Comniſſary of the Biſbop; 
and Exception was taken becauſe it was not committed by the Biſhop 


 himſelt, who is immediate Officer to the Court; & non allocatur ; but 


the Commiſſion awarded good; Contra of Certification of Battardy, 
or of Excommunication, for this ought to be by the Biſhop himſell; 
Note a Diverſity. Br. Adminiſtrator, pl. 18. cites 1 H. 4. 64. 

9. Debt againſt two Executors, the one came at the Pluries Capias, and 
pleaded Plene Adminiſtravit at V. Priſt ; and the other e contra, and 


wer 


2 
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were Executors with them who have adminiſired, and are not named; 
Judgment of the Writ; and the Plaintiff replied that the two are ſole 
Executors, and the Defendant pleaded this Matter in Arreſt of the firit 
Inqueſt upon the firſt Iſſue, for by the Replication to the ſecond Plea 
he has waived the Advantage of the firit Plea where this was ſufficient 
for all by reaſon of the Statute, which wills chat he who firſt comes by 
Diſtreſs thall anſwer ; Per Hank. and the Opinion of che Court. Br. 
Executor, pl. 46. cites 7 H. 4. 12. | 

10. Debt againſt Executors upon Deed of their Teſtator, who plead- 
ed quod non Admin ut Execut aliqua Bona que fuerunt Teſtatoris 
tempore Mortis ſuæ, and found againſt them; And by the Opinion ot the 
Court this is no Plea, tor it may be that they reccived Debts due to 
their Teſtaror atter his Death, or retook Goods which were taken by 


Treſpaſſors before his Death, or otherwiſe recovered Damages for 


them, but becauſe it was found againſt them, therefore the Verdict 
has made the Plea good; Per Opinionem. Br. Executor, pl. 59. cites 
H. 4. 39. „ 

ö Thy Debt againſt Adminiſtrator, and did not ſhew that ihe Aiminiſtra- 
tion was committed to him by the * ; Judgment; And by the beſt 
Opinion the Writ is good, and that if it be otherwiſe the other may 
plead it. Br. Adminiſtrator, pl. 19. cites 11 H. 4. 72. 

12. There was no Action againſt Adminiſtrator at Common Law, but 
this is given by the Statute; Per Hank. Br. Adminiſtrator, pl. 19. 
cites 11 H. 4. 72. IG TE 

13. Debt by J. as Adminiſtrator of W. P. and counted of a Duty due 
to dae and good, by the beſt Opinion. Br. Adminiſtrator, pl. 21. 
cites . N Ds i 

* Treſpaſs of a Houſe broken and Goods carried away; The Defen- 


dant ſaid that the Plaimiff”s Husband was ſeiſed in Fee of the Houſe, and 


poſſeſſed of the Goods, and made the Defendant his Executor and died, and 


the Detendant found the Door open and entered and took the Goods, and © 


the Plaintiff ſuppoſing that ſhe had been Executor took them &c. and 
this was admitted good Colour, and the Plea was awarded good per 
Cur. notwithſtanding that the Plaintiff brought the Action of her Goods, 
and the Defendant juſtified of the Goods of the Teſtator, per quod the 
Plaintiff ſaid that the Teſtator deviſed them to her, and the Defendant 
delivered them to her after the Teſtator's Death, and after took them, 


and the Defendant ſaid Proteſtando that they were not deviſed, and 


pro Placito that he did not deliver them, and ſo to Iſſue. Br. Treſ- 
paſs, pl. 9. cites 2 H. 6. 15. „ 3 

15. Debt againſt two Aaminiſtrators, at the Diftringas the one came 
and the other not; And the Opinion of the Court was, that he ſhould 
anſwer alone, notwithſtanding that the other did not come; for though 


the Statute ſays, that of Executors he who firſt comes thall anſwer, 
yet Adminiſtrators are taken by the Equity; Quod Nota. Br. Ad- 


miniſtrator, pl. 4 cites 3 H. 6. 14. | 


16. Debt againſt one as Executor. He ſaid that the Deceaſed died In- 
teftate, and the Ordinary committed the Adminiſtration to him, and to two 


others who are alive not named; judgment ot the Writ. Per Newton, 


You ſay that they have adminiftred. Markham, I do not ſay fo; 


and there it was ſaid by two Juſtices, and not denied, that if the Ad- 


miniſtration be committed to any one, yet he ſhall not be charged if 


he do not adminiſter; And the other ſaid, that after the Death of the 


Teftator the Defendant adminiſtred ae ſon Tort demeſne, aud after he took 


the Adminiſtration upon him pending this Wris z judgment &c. Br. 
Adminittrator, pl. 5. cites 20 H. 6. | 


17. But 
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17. But the ſame Folio, in another Action of Debt, Forteſcue ſaid 
that where the Defendant pleaded, ut ſupra, that he is Adminiſtratot 
Judgment of the Writ, he ſhall jay abſque hoc that he admini ſtred an 
Execnutor, and fo it ſeems ſupra, that it Adminittration be committed 
to one, and he refuſes to adminiſter, he ſhall not be charged by Fore 
thereof. Ibid. | 
18. Debt againſt Executor; The Defendant ſaid that the Zeſtatyr 
died ontlaw'd, and ſo he had no Goods ; Judgment ſi Actio et Adjorna. 
tur, therefore Quere, for it ſeems that he is chargeable to the Kin 
Br. Dette pl. 4. cites 3 H 6. 1).— But ſee 4 H. J. 18. that to ſay tha; 
the PlaintifF is outlaw'd, is no Pleg. | | 
8 P. Br. 19 In Debt againſt Baron and Feme Executrix, it is a good Plea that 
e the Feme has * 7ully adminiſired, and a good Replication that the Fm; 
—_ 8 bas Alſets, without mentioning the Baron; And it was ſaid there that it 
+8. P. the Feme may adminiſter and diſtribute without her Baron, and that 
Brook ſays, the + Feme ſells the Goods and redeems them they ſhall remain in her 
dy Hands as Aſſets. Br. Baron and Feme pl. 84. cites 18 H. 6. 4. and 
herher be. Fitzh. Replication ). per Newton, _ 


cauſe the 3 1 1 2 | 
Sale is void, or if there be any Covin in it. Br. Adminiſtrator, pl. 38. cites S. C. 


Rrownl ö Debt againſt Executors, who ſaid that the Teftator died inteſtate 
cites C, at D. Priſt. and no Plea without traverſing the Plea ; Per Martin, 


abr 2 you ought to ſay that he died inteſtate ab/que hoc that be made him Rx. 


ingly. — ecutor. Per Strange, No, for it may be that he made him Executor, 
Yelv.115. and after revoked the Teſtament. Per Martin, Then he may ſay that 
Mich. 5. he made him Executor and after revoked the Teſtament, and ſo he did; 


JE: <4 and there it is agreed that after the making of an Executor, the Teſta- 


:ccordivgly tor may diſcharge him again of the Executorthip. Br. Barre. pl, 21, 
in he Cale cling 4 HG th EE 8 5 
of Lathbury | 8 = 3 
v. Huntley in B. R. where the Caſe was, that L. and his Wife adminiſtratrix of W. R. brought 
Debt as Adminiſtratrix on an Obligation of 40 Marks, dated 4 April 38 Eliz. made by the Defend- 
ant to the Inteſtate ; iſt The Defendant pleads that R. the Inteſtate October 1 Jac. made his Will, 
and made the Detendint his Executor, and deviſed rhe Obligation and rhe Money therein contained 
to one H Son of the Defendant and died, after whoſe Death the Defendant takes upon him the Bur- 

Executorſhip, and adminiſters diverſe Goods of R. and he is ready to aver then of thethis; to which 
Plea the{Plainrift demurs generally, and adjudged for the Plaintiff; tor the Detendant's Plea is not good 
without a Traverſe, that R. died Inteſtate; For the Action is brought as Adminiftrator, and they 
count ur on a dying Inteſtate, and that be ing the Ground of the Action ought to be traverſed. 


21. In Debt againſt Execuiors, it is a good Plea that after the makin! 


of them Executors the Teſtator repealed this Teſtament at B. or diſcharged 


them, and atter died inteſtate at M. Br, Executors pl. 126. cites 7 
22. Debt againſt F. Adminiſtrator ; Candiſh faid, the Adminiſtration 
was committed to us and to N, P. by the Ordinary who is alive not nam- 
ed &c. Per Hales, you not allege that he adminiſtred, by which 

Candiſh faid as above, and that M. adminiftred to F. Judgment of the 

Wirit; Per Hales, he did net adminifier, Friſt; and the Iſſue was re- 
ceived, and not it the Adminiftration was committed to them or not; 


But per Danby 35 H. 6. Fo. 31. the Iſſue thail be that the Adminiſ- 


tration was not committed to him. But note, that it may be commit- 
ted to him, and yer it he does not adminitter, he thall nor be charged; 
bur he himſelt ſhall not ſay that ne unques Admiſtrator ne unques Ad- 
miniſter as Adminiſtrator, and concordat 1 H. 5. Br. Adminittrator 
pl. 24. cites 8 H. 6. 2. wo 3 | 
23. And ſee T. 2 H. 5. 8. That in Caſt ut ſupra againſt an Executor, 
who ſaid that there is another alive who aaminiſtred, the Iſue was if tbe 
one alone was made Executor, Ibid. .. ch io an 
24 Debt 
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tor in his Liſe of all his Goods except ſuch and ſuch, by which he took the 
Cons given by reaſon of the Gift, and to the reſt that he has fully admi- 
nifired, Cand. ſaid all amounted to Plene Adminiſtravit, & non allo- 
carur 3 but all was entered to inſorm the Lay Gents, and yet the tak- 
ing of them as of his proper Goods by the Giſt is not Admittrati- 
on to charge him. Br. Executors pl. 162. cites 11 H. 6. 3 


25. In Debt againſt Executors it is a good Plea that the T;flater 


made the Defendant and A. his Executors, which A. bas adminiſtred and 
is alive; Fudgment of the Writ, Br. Executors pl. 78. cites 22 H. 6 59. 


26. Debt againſt Executor who ſaid that there is another Executor 


alive who adminiſtred at D. &c. the Plaintiff ſaid that the other named 
Executor did not adminiſter, Priſt ; and the other econtra, and ſo ſee 
that in this Caſe the Adminiſtration of another Executor is to be al- 


leged and is iſſuable, and was pleaded to the Writ. Br. Executor pl.-- 
166. cites 32 H. 6. 25. | . | 


27. Debt by Adminiſtrator, it is a good Plea that the Zeſtator mads the 
Defendant his Executor and died, and aſter the Ordinary committed the 


Adminiſtration to the Plaintiff, and aſter the Defendant proved the Teſta- 
nent; Fuag ment ſi Actio; for the Ordinary may commit the Admini- 
ſtration in the mean Time; but when the Executor has proved the 
Teſtament the Power of the Adminiſtrator is determined, unleſs the 
Executor has refuſed before the Ordinary before this; Per Newton, 


Littleton and Danby. But it was doubted it he ought to traverſe, ab/- 
que hoc that the Party died inteſtate prout Cc. or not; and by the beſt 
Opininion he ought to traverſe it. Br. Executor, pl. 111. cites J E. 

12, 13. 3 2 5 = e N | 
y 28. In Rationabile parte bonorum againſt Executors, ne unques Exe- 
cutor is a good Plea. Br. Executor pl. 135. cites 7 E. 4. 20, 21. 
29. So to ſay that he is Adminiſtrator and not Executor. Ibid. 


30. Contra in Detinue of Charters relict in manibus Teftatoris, Ibid. 
31. In Debt againſt Executors, it is a good Plea that their Teftator 


died outlawed, or was the King's Villain; Per Littleton, Young, and 


Pigot. Contra per Jenney, for it is only an Argument. Br. Executor 


pl. 137. cites 8 E. + OE ns | en 
32. Debt againſt Executor who appeared by Attorney and imparted to an- 
other Term, and then ſaid that the Adminiſtration was committed to him 


24. Debt againſt Executor, the Defendant pleaded a Gifs of the Tita- : 


Br. Garrant 
de Attorney 


by the Ordinary, inaſmuch as the Teſrator died inteſtate; Fudgment of the pl. 18. cites? 


Mit; and per tot. Cur, he can't have this Plea contrary to the War- S. C. 


rant and Imparlance ; for this is a Miſnoſmer ; but he may ſay ne unques 
Executor ne unques adminiſtred as Executor, tor this is Bar; and the Et- 


fe& is that he never adminiſtred as Executor, and upqn this the Iſſue 


ſhall be taken, and not whether he be Executor or not; by which be 
ſaid proteſtando that he died Inteſtate, and that the Adminiſtration was 
committed to him, & pro placito that Never adminiſtred as Executor, and 


the other contra. Br. Executor, pl. 91. cites 9 E. 4. 40. 


32. Treſpaſs of Goods carried away, the Defendant juſtified as Executor | 
of J N. and the Plaintiff replied, that the ſame Plaintiff was Executor 


Teſtament was repealed in the Court of Rome, and So the Teſtament void; 
and per Cur. it is no Plea, by which he concluded thus, and ſo not Ex- 
ecutor ; quod nota, and there it was agreed that Judgment given in the 
Court ot Rome is not good in England; quod nota. Br. Executor. pl. 
168. cites 2 R. 3. 22. oe > 


33. In Debt againſt Execuror it is a good Plea to ſay that he has 


nothing in his Hands but 201. and F. S. has recover d 201. againſt him as 
Execuror &c. Br. Executor, pl. 103. cites 5 f. J. 29. 


10 F. N. by a laſt Teftament, and the Defendant rejoined that this laſt 
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34. Of Perſonal Things Adminiſtrators ſhall have Writ of Error upon 4 
Judgment given againſt the Teftator, and Scire Facias upon it; and by 
the Statute of 31 E. 3. cap. 11. it is ordained that Adminiſtrators ſhall 
have Action, and ſhall anſwer to the Action, ſo that now Adminiftraty; 
ſhall have Action as Executors & contra betore at Common Law; For 
then as it ſeems none might have adminiftred but the Ordinary, who fhoul 
be impleaded, but fhoula not implead, nor at this Day; Contra of Ad. 
miniſtrator, but the Ordinary might have Treſpaſs of Goods taken out of 
his Poſſe/ffon. Br. Adminiſtrator, pl. 44. cites F. N. B. 21. (M.) 
35. A. brought Debt on a Bond againſt B. who pleads that after 7 
Wri brought by A. and before Notice one C. brought Action againft B. 2 
Adminiſtratrix of F. S. and that Adminiſtration was afterwards granted ty 
B. who confeſſed the Action on which C. had Judgment beyond which 
ſhe has no Goods; Per Anderſon Ch. J. the Plea is no Bar; for had 
ſhe pleaded the Adminiſtration committed after, C. could not have 
Judgment; fo where there are three Executors, and Debt is brought 
agaiſt two, they muſt plead that Matter in Abatement, and in Caſes of 
Conteſſion of the Actions it mult be averred to be a true Debt. Le. 69, 
pl. 91. Mich. 29 & 3o Eliz. C. B. Blaunchflower v. Fry. 88 


36. Debt upon two Obligations againſt Executors, one of the Defend. 


ants pleaded Ne unques Executor, Judgment was given tor the Plaintiff, 


and Eiror brought and af/gned for Error, That the Plaintiff had ſued one 


joiftly with the Executor who was not Executor; this ſhall not abate 
the Wrir, for it would be miſchievous when divers are made Execu- 
tors and one retuſerh, it the naming of him ſhould abate the Writ, 
Cro. E. 110. pl. 7. Mich, 30 & 31 Eliz. in Cam. Scacc, Thirkettle 
v. Reeve. N | 3 | 


Noy 54. 37. Debt upon a Bond againſt the Adminiſtrator, who pleaded, that 


3 there is a Cuſtom in London that if a Citizen of London contracts with 


| held good; aufer Citizen to pay Money to bim, and he who made the Comratt dies, 


For Hebt that his Exerutors or Adminiſtrators ſhall be chargeable with ſuch Con- 
againſt an tract, as if it had been a Debt due on Bond, and that he had not Aſets 
Adminiſtra- ,};y2 to pay that Debt upon Contract; and upon a Demurrer this was 
Pa ea ans judged a good Cuſtom ; For the Executor in Conſcience is bound 
Frt given adjudged a good Cuſtom, the Executor in Conſcience is bound to 
by 31 E. z. pay a Debt upon ſimple Contract as well as a Debt on a Bond. Cro. 
but 2 . 409. pl. 21. Trin. 37 Eliz. C. B. Snelling v. Norton. 

was at the TH 9 | | 
Common Law, and the Statute is dwg af RA We Rep. 82 b. Snelling's Cafe. S. C. reſolv'd that 
the Cuſtom was good, and that though the | 

was good to bind him. e : 


| If a Subje&t 38. If a Deli of Record be due to the King, and a Subject Creditor ſues | 


to whom Execution on a Statute, ſo that the Executor has no Day 1n Court to 


the gebe plead this Debt to the King, in this Caſe the Executor is put to as 


ſues the Aud. Oler. in which he muſt fer forth .the Matter. Went. Off 


Executor, Fx. 134. : 
the Executor 5 | i EN 2 I ] GEN ne . N 
muſt plead that Teſtator dies indebted to the King ſo much more than he left not Goods to fatisfy. 
Ibid And mult plead all the Record in certain. Ibid. Marg cites it ſo held Mich. 33 & 34 Elia 


in Lady Walſingham's Caſe.—— But it is enough to ſay, y a Record in the Exchequer, Trin. 


39 Eliz, B. R. Ibid, e 


8 C. cited 39. Scire Facias againſt an Adminiſtratrix upon a Fudgment had 
All. 48.— againft the Inteflate; the Defendant pleaded ſpe had no Goods, which were 


4 Wes. * the Iuteſtate's at the Time of his Death in her Hands, to be adminiſtred; 
& M. in nor had any at the Time of the Writ brought, or at any Time after. Per tot. 
B. R. New. Cur. this is no Plea; For a judgment cannot be anſwered without 
ton v. Rich- another judgment, and it may be the had adminiftred all the Goods in 

: | 1 ; paying 


lainriff was a Stranger and not a Citizen, yet this Cultom 


. J—_— „ _— - 
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paying Debts upon Specialties, which is not an Adminiſtration to har ards. S. P. 


iff ; not an A ards,S.P. | 
9 OS Cro E. 575. pl. zo. Trin. 39 Eliz. C. B. Ordway v. 1 


the Caſe of 
Godfrey was obje cted as adjudg'd, yet the Plea was held 


4 acai . Ordway v. 

21 er ood eſpecially upon a eral Demurrer 
as the principal Caſe was; bur if the Plaintiff had FR, | ſpecially and ſhewn ic Gr Caule it might 
have been otherwiſe. | | | 


30. In Action brought againft Executors they pleaded an Oatlawry of Browul 55. 
the Teftator not reverſed ; It was holden to be no Plea, tor the Teſtator S. © ad- 
might have Debt due upon a Contract, or it might be; he deviſed Ty 8 
Lands to his Executors to be told, which are fold and the Money Aſ- And cites 
ſets in their Hands, in Caſe they are not forteited by Outlawry. Cro. Trin 40 


E. 575- pl. 21. Paſch. 39 Eliz. B. R. Woolley v. Bradwell: Eliz. — 
| a ' O7. e 
like Plea pleaded to an Executor that brought an Action of Debt and adjudg*d no Ba Tilda that 


Dixon Adminiftrator of Collins exhibited a Bill againſt Bawden Attoruey of C B. and he pleaded in 
Bar an Outlawry againſt an Adminiſtrator, and adjudg'd no Plea. | | | | 


41. If A. brings Debt againſt B. as Adminiſtrator to J. &. withot ſay- 
ing that F. S. died Inteftate, yet it is good. For it may be that J. 8. 
made a Will and Teſtament, and yer Adminiſtration might be com- 
mitred to the Detendant by refuſal &c. Bur otherwiſe it is where the 
Plaintiff is Adminiſtrator; There ought to ſhew that the Party died Iuteſ- 
tate. Williams ſaid, That he had viewed the very Record of that 
Caſe accordingly. Noy 139. cites 5 Rep. 31. Mich. 41 & 42 Eliz. 
B. R. Hargrave's Caſe, | | | | 
42. In an Action of Debt againſt an Adminiſtrator he pleads that the 
Peftator was indebted to him, and over and above which Sum he hath 
not to ſatisfy &c. Per Cur. that is a good Plea, and ſafer then to plead 
Plene Adminiſtravit &c. tor by that Plea ic may be cried. Noy 106. 
"OW YO ow Ro os i 
43. In Debt againſt an Executor; he pleads that his Teſtator was Cro J. 102. 


| dliged to B. in a Recognizance of 3001. ultra quod he had not to ſatisfy, Nine 
| The Plaintiff demurs, and Judgment for the Plaintiff, becauſe the len: 


| | field. 
Defendant had not averred, that it was pro vero et jufto debito upon which 5 er" 


Iſſue might have been taken, and the Executor well knowing upon natur. 
what Defeaſance that was made. And by Coke Ch. J. it was ruled | 
«cordingly. Noy 113. Trin. 2 Jac. C. B. Meller v. Sherfield, 
4. Debt againſt an Executor who pleaded the Teſtator was indebted to 
the King for the Office of Sheriff-ſhip, and becauſe it was not averred it 
was a true and jut Debt, and not paid; it was adjudged upon Demurrer 
2 Plaintiff. Cro. J. 182. pl. 182. Trin. 5 Jac. B. R. Wodel v. 
— 1 © 1 3 oh 
85 In Scire Facias on a Judgment Defendant may plead generally 
Plene Adminiftravit betore the Scire Facias brought, without thewing - 
that he did adminiſter in Payment of Debts of as high Nature, yet that 
muſt be prov'd in Evidence,' or elſe the Trial will tall out againſt the 
Execuror, Went. Off. Ex. 133. id nd 
46. A. being Executor adminiſtred and yet would not prove the Mill, 
whereupon Adminiſtration was granted to B. and B. being ſued tor a 
Debt pleaded the Matter above, and it was held a good Plea, and found 
lor him before Doderidge J. at Oxtord. Wear. Ott. Ex. 39. Marg. 


47. In Debt againſt an Executor who pleaded, that his Teſtator was in- g Rep. 110. 
ered to another upon a Statute in ſuch a Sum, beyond which, he had noa, b. SP. 
Atlers ; the Plaintiff replied, that the Statute was acknowledged by T Mericl 
7 | * BY. * reſham's 
aud; Warburton ſaid that one may plead generally that the Statute Caſe. S. C. 
Was acknowledged by Fraud, wihour ſbewing the ſpecial Matter. the qth Re- 
lownl. 51. Trin. 9 Jac. Brokesby v. Treſham. ſolution 


there, 


48. A, makes 
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48. A. makes B. his Executor, and dies; and then B. makes C. hiz 
Executor and dies; and in Action ot Debt againſt C. as Executor of B. 
Executor of A. C. pleads that he had renounced the Executorſhip of B. But 
per Cur. he ought to be Executor to both or to none. For by Hobart 

nod Lex conjunxit nemo ſeparet. Noy 30. Wolſe v. Hayton. 

Oro. J. 549- 48. Debt againſt an Executor for Arrears of Rent upon a Leaſe 
 Mawlev. made to R. who aſſigned it to his Teſtator. The Defendant pleaded, 
N Pp that after the Death of Teſtator he did not enter on the Lands demis'd, but 
accordingly, left the Poſſeſfion & nalla proficua inde recepit, and upon a Demurrer 
and Judg- to this Plea it was adjudged not good, becauſe the Executor canny 
ment for aide the Term; for where once he agreed to be Executor, he agrees to 
e every Thing that ſhall be accidental to the Executorſhip, otherwiſe 
116. Moule there would be an Agreement to one Thing, and a Diſagree. 
v. Moodie, ment to another Thing, which cannot be, therefore zf the Rent which 
5. C. but he is to pay is more than the Yearly Value of the Land, he ſhould have 
8 pleaded this Matter ſpecially, and might have diſcharged himſelf by 
to the Teſ. ſuch Plea. 2 Roll Rep. 131. Mich. 17 Jac. B. R. Paul v. Moody, 
tator, and | | T0 | e 


Judgment accordingly for the Plaintiff, 


49. A. was accountable to F. & and afterwards F. F. was outlawed in 

an Action Perſonal, A. died. The Queen by her Letters Patents prant- 

ed unto B. omnia Bona & Catalla, exitus, proficua, forisfactur' & 4d. 

vantagia quæcunque which came to her, or accrued by reaſon of the Out. 

Jawry ot the ſaid J. S. and now B. brought an Action of Account againſt 

the Executors of the ſaid A. as Executors of their own Wrong. The De- 

fendants plead that they had Letters of Adminiſtration committed to then 

by the Ordinary, and demanded Judgment of the Writ. 'The Plain- 

tiff in Maintenance of his Wait replied, that the Defendants did admi- 

niſter of their own Wrong before that Adminiſtration was granted unto 

them. Upon which the Detendants did demur in Law. It was the 

Opinion of ſome of the Juſtices, that the Wrong is purged by taking 

ot Letters of Adminiſtration, and now they are to be charged as Ad- 

miniſtrators only, and not otherwiſe, Le. 199. pl. 250. Hill 30 E. 

liz. in the Exchequer. Anon. cites 50 E. 3. 9. 20 H. 6. 1. 3. 

50. Aſfumpſit againft an Aaminiftrator, who pleaded that on ſuch a 

Day the Inte/tate entered into Bond to Z. S to pay gol. at Mic haelmas next 

enſuing, and that Plene Adminiſtravit all the Gouds of the ſaid Inteſtate 

præterquam to ſatisfy that 401, and upon a Demurrer the Court held it 

a good Plea; tor Debts on Bonds are to be paid before Debts on Con- 

tracts. Cro. E. 315. pl. 9. Hill. 36 Eliz. B. R. Buckland v. 
A | Cn od al 1 oy a 

z. Delt was brought againſt an Executor upon a Bond of his Tel: 

tator. The Detendant pleaded Noy eff Factum FN: It was inſiſted 

for the Plaintiff that this Plea was ill, becauſe the Relative ſaum mult 

reler to the Detendant and not to the Teſtator, there being no Mention 

ot Teſtator in all the Bar. But three Juſtices held e contra, for it 

| ſpall be referred to that which it may reaſonably relate to make the Pha 

good ; Bur Whitlock doubted, Latch, 125. Trin. 1 Car. Baker's 
$5 Ak Oh n 1 Pe 120 

34. Debt againſt an Executor who pleaded Plene Adminiſtravit. It 

was held no good Evidence to prove the Defendant had promiſed to 

| pay J. S's Debt due by the Teſtator before this Action brought; 

ut otherwiſe if he had given his Bond for it; and if an Executor renew 

a Bond which Teſtator had entred into as Surety only, this is no ſuch 

Adminiſtration as will make this Plea good againſt other Creditors by 


In Spe⸗ 
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oa. Clayt. 88. pl. 148. July 16 Car. before Foſter J. Arluſh 
y, Col liſon. | 

55. In Debt on Bond againft an Executor who pleads Plene Admi— 
niltravit, and gave in Evidence Bonds cancelled and taken in, and Ac- 
uttances tor Money, this was held not good without Proof of real 
Payments made, or new Security given. Clayt. 112. pl. 193. March 
24 Car. Sot's Caſe. | | | 

56. Adminiſtrator may have Treſpaſs or Trover for Goods taken before 
Adminiftration granted to him, for that relates to the Death of the In- 
teſtate, and not co the Time ot the granting it. Sty, 341. Mich. 1652. 
Long v. Hebbs. | 

57. Where the Creditor adminifters to the Inteſtate Debtor, he may 


retain the Goods to ſatisfy his Debts, and where the Goods are taten 
away before Adminiſtration granted to him, ſo that he hath none to re- 


rain, in ſuch Caſe he may nave Treſpaſs, or Trover, or Debi againſt the 
perſon who took them, tor the Action is not ſuſpended by the Admini- 
ſtration. Sty. 384. Trin. 1653. Athby v. Child. 


38. Debt againſt an Executor who imparled, and afterwards pleaded a 
Miſnoſmer in Bar, viz. that he was Adminiſtrator with the Will annexed, 


and not Executor, and theretore ought to be named Adminiſtrator ; 
but upon Demurrer Judgment was tor the Plaintiff Niſi &c. for he can- 
not plead a Miſnoſmer after Imparlance. Sty. 385. Trin 1653. B. R. 
Fiſher v. Jefferies. . 1 . - 
59. Riens enter mains pleaded by an Executor is an affirmative Plea 
in Subſtance, though it ſounds ſomewhat in the Negative, tor it is in 
Effect the fame with Plene Adminiſtravit, and ſuch Plea muſt be a- 
rerred ; Per Roll Ch. J. Sty. 405. Hill. 1654. Anon. - 
60. It an Action of Debt be brought again/t an Executor upon a ſimple 
Comrat# of the Teſtator, and he appears and pleads Nil debet, and 
fund againſt him, the Plaintiff ſhall have Judgment becauſe he has diſ- 
penced with his Advantage. Freem Rep. 6, 7. in pl. 5. Mich. 1670. 


61. In Aſump/it againſt Executor the Defendant pleaded a Recogni- 


zance not ſatisfied, and alſo a Fudgment in Debt for 50001. upon a Gold- 
ſmith's Note, payable with Interęſt on Demand, which not being paid till 
ſuch a Time after, and the Intereſt amounting to 17100 1. the Fudgment a- 
gainft him was found for 1600 l. [6700/.] and that he had not ultra 401. 
chargeable to this Recognizance and Fudgment. Adjudged that this Plea 


was ill, becauſe of pleading a Judgment tor Intereft, which is a De- 


vaſtavit to permit it to run in Arrear, and then to ſuffer Judgmenc for 
it, and it ſhall not be intended that there was a Want of Aſſets to pay 
it before the incurring of it by the Adminiſtrator, the ſame not being 
expreſsly pleaded. 2 Lev. 39. Hill. 23 & 24 Car. 2. B. R. Seaman 
v. Dee. e | ee et | 
62. Aſſumpſit by the Plaintiff as Adminiſtrator, but at the End of 
the Declaration the Profert hic in Curia Literas Teftamentarias was 
omitted. There was a frivolous Plea, on which the Plaintiff demurred, 


and the Defendant joined in Demurrer and inſiſted on this Fault; 


but it was ruled by Hale, ceteris tacentibus, that it is only Matter of 


Form, becauſe it was not a Fault in the Declaration itſelf, but an O- 


4 ® 


miſſion of what ought to be inſerted after the End of the Declaration, 


and therefore on a General Demurrer no Advantage can be taken of it. 


It was urged that there are 20 Books that prove it to be Matter of 
Subſtance, which Hale confeſſed, bur ſaid that the Opinion had been 


otherwiſe for 10 Years paſt, (but the Reporter thinks that he intended 
his own Opinion) and theretore Judgment tor che Plaintitt, 2 Saund, 


402. Paſch. 24 Car. 2. Slow v. Wilmot r. 
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being alive, that Adminiſtration was granted to him, and the other that it was grant. 


by Iſſue that 


a R ns tes 


3 Keb 40. 63. Sci Fa. by an Adminiſtrator upon a Judgment of 1000 l. The 


Pl 12.5. C Detendant pleaded, that ſuch a Day before Adminiftration was granted tz 
3 " the Plaintiff it was granted to F. N. who is till alive at B. and demand. 
the Plaintiſt ed Judgment of the Writ, The Plaintiff replied that J. N. wa 
ovght to dead, and concludes to the Country. The Defendant demurred, for that 
pgs the the Plaintiff” ſhould have traverſed abſque hoe that he 15 alive. This Ple 
ff Da was held ill, tor though ir contradicts the Declaration, the one affirming 
bur is aided ed to J. N. yet an apt Ilue is not formed without an Affirmative 


bl uns alive, and 2 Negative, Vent. 213. Trin. 24 Car. 2. B. R. Forteſcue y, 
e was * | 
ct de koc Holt. f f 


por it ſe fu - 


er Patriam & predict” Defenders ſimiliter, and that this was a Plea in Bar though pleaded in A. 
batement, but per Cur. though it be an il! Plea, yet only a Reſpondeas Ouſter can be awarded, ang 
not Judgment perempiory unlels on Iſfue; and à Reſpondeas Ouſter was awarded, 3 Keb. 40, pl. 
. . | | | 
1 | 


64. Aſſumpfit againſt Executor; The Defendant pleads four Judt. 
ments, and that he had but 51. Aſſets to ſatisfy thoſe ſudgments, (each 
of the Fudgments being for a greater Sum). The Plaintiff replies to one of 
the Fudgments that it was kept on Foot by Fraud and Covin &c. and de- 

mands judgment whether he ought not to have his Debt. It was ob- 
jected, that he ought not to anſwer only to one, but to all; As if 
Man pleads Outlawries in Bar, and the Plaintiff reverſes one of them, 
this will not ferve his Turn, but he muſt reverſe them all. Vaughan 
ſaid the Detendant hath tonr Strings to his Bow, whereof each of 

them will ſerve his Turn; though you have caſhiered one, yet he has 
three leit; and the moſt proper Replication would have been, that he had 
Aſſets above 51. and then if Iflue had been taken, and it had been 
tound for the Plaintiff, he ſhould have Judgment de Bonis Teſtatoris, 
As it Iſſue had been taken upon a Plene Adminiſtravit, and Aﬀecs 
had been proved. This was referred to Serjeant Turner, who made 
an End ot it. Freem. Rep. 28. pl. 35. Hill. 16/1. Chamberlain y, 
Pickering. | 3 


2 Mod. 136. 64. An Action of Debt was brought on a Bond againſt the Defendant 


Mich 28 as Heir of the Obligor, who pleaded that his Anceſtor died Tntefate, and 
Cans ©: 2 a a | fg 
B Peck v. That Adminiſtration E9c. was granted to F. S. who gave the Plaintiff an 
Hill. S. P. other Bond in Satisfaction of the firſt ; Adjudged a good Plea, becauſe 
and ſeems by this Bond given by the Adminiſtrator the Plaintiff's Security was 
0 . yn C. betrer'd, and the Adminiſtrator is now chargeable De Bonis propriis. 
cordirgly.— Mod. 225. pl. 14. Trin. 28 Car. 2. C. B. Blythe v. Hill. 
Plaintif 5 e | 
brought an Action of Debt on a Bond. The Defendant pleaded a Concord that he ſhould give the 
Plaintiff a new Security for this Debt, and another upon another Obligation, and that he being Excu- 
tor of the Obligor, and the Perſon with whom the Concord was made, gave the Security according 
to the Concord by by a Bill ſeal'd by himſelf. Adjudged an ill Plea, becauſe one Bond given in Sa- 
tistact ion of another is not any Diſcharge whether given on Concord or not, and the Concord cannot 
mend the Matter, and yet the new Bond here obliges him de Bonis propriis, where the firſt Bond 
obliged him only De Bonis Teffatoris. 3 Lev. 55 Mich, 33 Car. 2. C. B. Lobley v. Gildard. = 


65. Three ſeveral Actions were brought at one Time for tod 1. each; He 
pleaded Riens enter Mains ultra 100 l. to each Action, and ſo upon each 
Action there was Judgment againſt him for 100 1. and upon a Motion 

for an ſnjuniion it was deny*d by Lord North. In Caſes proper tot 
Law a Man may defend himſelf by legal Pleadings, and every Execu- 

tor ought to be careful to cover all his Aſſets with a Judgment. Vcrn. 

119. pl. 108. Hill. 1682. Anon. — yang 
606. Judgment upon a Si. Fa. againſt an Executor and an Inquity, 

and returned that he diverſa Bona Te/tatoris diſpoſuit elongavit & ad pro- 

rium Uſum convertit; he comes in and pleads that he was never Execu- 

DEE _ 20h 
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Arg. 2 Show. 503. Mich. 2 Jac. 3. 


Bracton v. Liſter. 
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tor, or adminiſtred as Executor, and traverſes, abſgue hoc that he Bona 
Teſtators diſpoſuit Sc. whereupon Iſſue joined and found againſt him and 
Judgment, which was held good upon a Writ of Error for he having 
gone off from his Plea of Ne aunques Executor and traverſed the Converti- 
on, it ſhall be intended a Converſion as Executor. Skin, 85. pl. 3. 
Hill. 35. Car. 2. B. R. Bird v. Harriſon. 
67. The Probate of a Will is not traverſable. 2 L. P. R. 587. tit. Raym 406, 


Traverſe, cites Raym. 406, 4o7. Chicheſter v. Philips. 407. * 
| N 
B R. cites 1 Roll. Rep. 226. Trin. 13 Jac. B. R. and ſays that to the Law is at this Day.— 
2 Jo. 146. S. C. 


68. An Executor has 20 J. Aſert, and he is ſued by two Obligees for And in fuck 
20 J. at the ſame Time and pleads Plene Adminiſtravit. Both ſhall Qaſe after 


| have judgment tor that Aſſets; but had he paid it to one on the firſt Judgment 


: a : ainſt hin 
Suit, or confeſſed Judgment to _ he might plead it to the other; — 
. * will pot 


„ | | rant an In- 
junction, for in Caſes proper for Law a Man muſt defend himſelf by leagal Pleadings, 1 every Ex- 


ecutor ought to be careſul in the firſt Place to cover all his Aſſets with a Judgment, Vern, 119. pl 


108. Hill, 1682. Anon. 


69. Debt againſt an Executor, who pleaded that his Teftator entered in- 
to a Bond in ſuch Penalty to 7. & conditioned to pay fo much Money, 
which was not yet paid, beyond. which he had not Aſſets. To this Plea 
the Plaintiff demurred eſpecially, and ſhewed tor Cauſe that the De- 


ſendant did not aver (as he ought) that the Bond was entered into by the 


Teſtator pro vero et juſto debito. But the Court held the Plea good 
without ſuch Averment, for it ſhall be intended the Bond was given 
for 2 Debt, and the Obligation itſelf ſhall be ſufficient to diſcharge 
the Executor tho* he had not received any Money of the Teſtator's. 
Carth. 8. Trin. 3 Jac. 2. Lake v. Raw. 


Jo. Action againſt an Auminiſtrator and the Plaintiff did not ſer forth Ibid Marg. 
that Adminiſtration was granted to him; Adjudged an incurable Fault, cites Trin. 
for tho? the Plaintiff need not ſbeu by whom Adminiſtration was granted, 9 W. 3. con- 
get it is abſolutely ' neceſſary to ſhew that Adminiſiration was granted to 2 
charge him in an Action. 2 Vent. 84. Mich. 1 W. & M. in C. B. Chamber, 
| | _-. Byly v. 

71. In Proof of a Plene Adminiftravit if the Action be Debt on a Bond, Wharton, 
and you offer Pament of a Bond on Plene Adminiſtravit, Proof muſt be 
made that *rwas a Debt by Bond, that *rwas ſealed and delivered; But 
to Debt on ſimple Contract you need only prove Payment becauſe if no 
Bond 'tis a good Adminiſtration in an Action; Per Holt Ch. J. Show. 
81, Mich. 1 W. & M. Sanderſon v. Nicholl. „ Ae 
72. In Debt Plene Adminiſtravit admits the Debt, but otherwiſe in 
an Action on the Caſe in an Indebitatus Aſſumpfit; for there the Plain- 
tiff muſt prove the Debt; Per Holt Ch. J. Show. 8 1. Mich. I W & M. 
Sanderſon v. Nicholl. es JF 
73. Action lies for Rent due after Aſſignment of the Term by the Admi- S. P. re- 


Aiſtrator in the Detinet, but not in the Debet. 2 Vent. 209. Mich. 2 af 7 5 
W. & M. in C. B. Coghill v. Freelove. ee 20606, Trin. 


| 7 a | HEE 88 55 8 17 Car. 2. 
B R. in Caſe of Hellier v. Casbard. — Lev. 127. S. C. & S. P. by Keeling to which Twilden 


agreed. — 3 Mod. 325. S. C. adjudg'd accordingly. 


74. And as to the Caſe of Overton v. Syddall, which was quoted 
48 reported to the contrary by Croke, it appears by Mo. '352. that Pop- 
ham and Fenner were againſt Gawdy and Clench, and it appears that 


| the Action was brought in the Deber and Detinet, and by a Prebendary 
upon the Leaſe of his Predecellor, and then an Aſſignment will be a 
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Bar, which Matters indeed do not appear to be urged in the Caſe 28 
cited by Lord Coke, and reported by Cro. El. 355 but they go upon 
the Privity of Contract ſaid to be diſolved by the Death of the Leſſee. 
2 Vent. 209. in Caſe of Coghill v. Freelove. , 
m5. And Twiſden, Windham and Keeling, (Hide Ch. J. being dead) 
held that this is not contrary to Overton and Siddall's Caſe cited in 
Walker's Cafe 3 Rep. 34 [24.] and in Poph. tor there the 
Action was brought by a Succeſſor of a Prebend again/t Executor of Leſſee 
and Pri vity of Contract does not go to the Succeſſor more than to the 
Heir, and the Herr of Leſſor ſhall not maintain Debt againſt Executor 
_ of the Leſſee after Aſſignment, Becauſe yo Privity of Contract, but on- 
ly ot Eſtate deſcended to him. Ibid. . | 


1 Salk. 296. 56. Scire Facias was brought againſt an Adminiſtrator upon a Fuds.. 


pl. 5: = ment againſt an Executor. He pleads Plene Adminiſtravit the Day of the 
ton v. "Writ purchaſed ; upon which the Plaintiff demurred ; tor in ſuch Caſe he 
The De- ought to plead Riens enter mains at the Time of the Death of the Teſta. 


fendant tor; but it he had joined Iſſue this had been a Waiver of the Advan. 


pleaded Ple tage ot it, and Holt Ch. J. cited the Caſe of Hurcourt and Mrenham 
ne Admini, Nicor 8 58. and Ordway and Godirey's Caſe 3 Cr. 575. and tho ſomg 


ſtravit, and k 
that he had Caſes in Keble and the Office ot Executors were cited, the Court ruls 


no Goods ed the Cale at ſupra, and did not regard the Cates in Keble, bur de- 


on the Day manded other Authority, and as to the Office of Executors they faid 


t the | W "ogy 
bringing that this was a good Book, but they did not agree with it in this 


the firſt Sci. Point. Skin. 565. pl. 12. Mich, 6 W. & M. in B. R. Newton v. 
Fa. nor at Richardſon, _ 


any Time i | 3 | 
after; and uon a ſpecial Demurrer to this Plea, for that the Defendant did not ſhew how he had ad. 


miniſtred, the Plaintiff had Judgment, becaufe againſt a Judgment he ought to ſhew how he ad- 


miniſtred ; but upon a general Demurrer it had been a good Plea. —4 Mod. 296. S. C. adjudged, 
——— Lo:d Raym. Rep. 3. Richards v Newton. S. C. adjudged on a ſpecial Demurrer to be a 
good Plca Comb. 298. S. C. adjudged. | Pe 


4 Mod 63. 5. Action againſt an Executor who pleads ſeveral Fudgments, the 
3 e Plaintiff may reply to them ſeverally, or generrally, that they were kept on 
ei Foot by Fraud; Per Holt Ch. J. Adjornatur. Show 289. 290. Mich. 
in C. B. 3 W. & M. Beake v. Kent. . . | 


affirmed. | | | | 
in B. R,——Carth. 195. S. C. is that the Defendant rejoin'd Generally maintaining her Bar, and tra. 


verſed that all or any of the Judgments were kept on Foot by Fraud, and therefore the Court held 


the Rejoinder good, and if Iſſue had been e that all were kept on Foot by Fraud, and it had been 
found that one of them alone had, this I 
falſe in Part, and ſo the whole is falſe, therefore this general Form of Pleading would be no Dif 


ue had been found for the Plaintiff, becauſe rhe Plea was 


advantage to the Plaintiff (as is pretended) for he might have taken Iſſue that all were continued by 
Fraud, or elſe he might have ſingled out one of the Judgments, and taken Iſſue upon that alone. 
The Plaintitt ſceing the Opinion of the Court prayed leave to diſcontinue, which was granted. 
8. The Plaintiff in Cur. Pal. counted againft the Defendant that he 
was indebted to the Plaintiff as Adminiftrator to F. B. in 10 J. pro tant 
Denar ſum' ejuſdem Quer as Adminiſtrator of F. B. per ipſum Def” ad 
Uſum iptius Quer', as Adminiſtrator of F. B. habii* & recepr'. Upon 
non Aflumpſic pleaded, a Verdict and Judgment was pro Quer', and 
Writ of Error was brought in B R. and Error aſſigned that the P/aint 
was general, and no Mention of F. B. in the Plaint, fo there is a Vari- 
ante between the Plaint and the Declaration, and for this Error the 
Judgment was reverſed. Skin. 386. Mich. 5 W. & M. in B. K. 
Neath v. Reeves. „ 
| 79: Defendant muſt not only prove Payment without Abatement ot 
Colluſion as Diſcharge of Bonds, bur alſo that there was a real Debt 
for which the Creditor's Oath fufficeth, or if Evidence be given that tte 


Teſtator acknowledged ſo much due by Bond that may be allowed, 6 
EE | | | Fu | | cha 


n e 


— — — — 


_ Executors. 


- 2 u— —— — — . 
* » * 
1 * 


8 


Holt Ch. J. Trin. 7 W. 3. Anon. 

90. If an Action be brought againſt an Adminiſtrator, the Plaintiff 
need not aver in his Declaration that Adminiſtration was committed to the 
Defendant contra 2 Vent 84 Bracton v. Liſter Et Nota bene for per 
Mather, in an Anonimous Caſe in C. B. Mich. 98. it was held to be ill 
upon Demurrer, but cured by the Defendant's Pleading whereby he ad- 


mitted himſelf a Jawtul and rightful Adminiſtrator; Per Holt Ch. 1 


Comb. 465. Hill. 10 W. 3. B. R. Sparkes v. Crotts 

81, Debt for Rent upon a Parol Leaſe, Defendant pleaded ſuch a 
Debt upon Obligation ultra que he had no Aſſets, ſor being in equali 
grau he could not plead the one againſt the other till Fudgment or Pay- 


ment of the Money, but otherwile it one of them be of higher Nature 


than the other, and there is no Diverſity between Debt in the Realty 
by Specialty, and in Realty without Specialty as to Equality of De- 
grees. 12 Mod. 2gr. Paſch 11 W. 3. in Caſe of Cage v. Afton. 


4? Ch * 
944 
* A 


har would have been good Evidence againſt himſelf. Cumb. 352. per 


$2, Covenant was brought againſt the Adminiſtrator of an Aſſignee of a Term t Salk. 2c 2 


for Years, and the Declaration againſt him was as Aſfignee of the Leſſee, P 


though he was only the Adminittrator of the Aſſignee, and adjudged 


Name ot Affignee, Carth. 519. Paſch. 12 W. 3. B. R. Tilney v. 
Norris. 1 95 7 oa TE orcs 2 


vaftavit. 12 Mod. 411. Trin. 12 W. 3. Rook v. Sheriff of Salisbury. 


84. In an Action againſt an Executor or Adminiſtrator, if he pleads 


menty Fudg ments, he conſeſſes Aſſets tor above nineteen of them; and 
vet they muſt at their Peril plead all the Judgmencs in Force againit 
them, tor if they tail in one of them, they ſhall never rake Advantage 


ct it, for the Creditor ſhall have Judgment to execute when Aſſets 
come, and if the Executor plead not all his Judgments, he loſes the 
Right of preferring them, and ay be charged in a Devaſtavit for thoſe _ 

x. N he has omitted to plead, of which ſee a Cate well reported 
in 


utton; for the pleading ot the Judgment is a Protection of the 
Aſſets which you have or may have until the Judgment be ſatisfied, 
and it one pleads five Judgments and one of them be falſe or fraudulent, 
you are ſadled with the whole Debt. Per Holt Ch. J. and Gould ]. 
12 Mod. 196. Trin. 13 W. 3. Atfield v. Parker. 1 


85. When an Executor pleads to a Recognizance, he muſt ſet it forth 
to the Court, that the Court may fee whether it be to be performed or 


not, bur if it be a Debt, they only need ſay that a Judgment was ob- 
tained againſt him in ſuch a Court, it it be in any ot the Courts of Weſt- 
minſter, but if it be in any Inferiour Court, they muſt give it Juriſdiction, 
and ſay taliter proceſſum fuit &c. Here the Plaintiff had Judgmenc 
upon the firſt Exception; Per Holt Ch. J. 12 Mod. 613. Hill. 13 W. 
3. B. R. in Caſe of Ingram v. Foot. „ 
86. Adjudged, That where an Executor ſuffers Fudoment to go againſt 
him by Default upon the Writ of Inquiry, he ſhall not give in Evidence 
want of Aſſets, becauſe he is now eitopped; for he ought to have pleaded 
Plene Adminiftravit, or ſpecially what Aſſets he had. 6 Mod. 308. Mich. 
3 Ann. B. R. 'Treile v. Edwards. . 5 

81, A Sci. Fa. quare dampna afſideri non debent, was ſued out againſt 


an Adminiſtratrix upon the new Statute tor preventing of vexatious Suits 
Cc. upon an Interiocutory Fudgment againſt the Inteſtate, to this ſhe pleads 


Judgments recovered againſt her upon Bonds entred into by the Inteſtare, 
and adjudg'd no Plea, becauſe the Act doth nor allow the Executor or 
Adminiſtrator to ſay any thing in Bar of the Action, more than the 

Se e 48 N Teſtator 


1.13 8. C. 
eld accord - | 


that the Action was well brought againſt the Adminiſtrator by the * 


Rep. 553: 
5 l | 8C 2 
63. If Executor ſuffers Fudgment to go againſt him by Default, it is gocorgingly. . 
an Admiſſion of Aſſets, and the Sheriff may on the Fi. Fa. return a De- 
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Teſtator or Inteſtate could have had when living, which was only in 
Arreſt of Judgment, but he ſhall not be chargeable with Coſts. L. P. R 
43. cites 3 Ann. B. R. Smith's Caſe. 2; | 
88. In Debt againſt an Executor for Rent incurr'd after his Entry 
he cannot plead Plene Adminiſtravit, for that confeſſes Miſapplicaticy 
ſince no other Payment out of the Profits can be juſtified till the 
TN anſwered. 1 Salk. 317. pl. 25. Trin. 9 Ann. B. R. Buckley 
v. Pirk. KO 
89. An Executor cannot plead Riens en ſes mains in any Caſe but 10 4 
Scire Facias upon a fudgment, for he may commit a Devaſtavit by , 
Releaſe, though he had never the Goods in his Hands. Trin. 9 Any, 
B. R. Peek V. Peck. -- 5 
90. Executor promiſed to pay a Debt of Teſtator's on a certain future Dy, 
and the Action was againſt him as Executor; but Parker Ch. J. held 
that the naming him Executor was Surpluſage, becauſe it appears 0 
the Face of the Record that the Demand was a Demand upon him up. 
on his own Contract. In effect the Forbearance 1s the Conſideration of 
this Promiſe, becauſe without Forbearance no Advantage can be taken 
of this Promiſe cites 1 Salk. 117. Yard v. Ellard. and to this yi. 
nion the reſt of the Court inclined. Sed adjornarur, 10 Mod, 2, 
1 'I'rin, 13 Ann. B. R. Johnſon v. Gardiner. 


1— _— 


(Z. a. 5) Replications to Pleas of Judgments &c, 
. good or not good, 


64034 138. 1. IN Debt upon Bond againſt an Executor, who pleaded ſevnd 


-pl. 58. 8. GC. -- Fudgments in Bar to the Action, ultra quod he had not Aſs; 


refers toall rat' eſt vereficare ſhall be ta 


& S. P. held The Plaintiff replied that (placitum) prædict' eſt minus ſufficiens to 
_— ei. bar him, becauſe Satisfaction was acknowledged on ſuch an one of th 
tum is No. 7 udgments, and that all the other were kept on Foot by Fraud, and bot pu. 
men Collec- rat” eſt veri/icare, but did not ſay per Recordum ; and upon Demurrer to 
tirum ard this Replication, it was x pg for the Plaintiff, becauſe hoc p- 

en reſpectively, and ſhall be good on 1 
General, though otherwiſe on a ſpecial Demurrer, and the Word Placi- 
tum is not bur one Bar, viz. all the Judgments make bur one Bar, and 


therefore Placitum in the Replication anſwers the whole. Sid. 4:9. 


the Replica» 
tions. 


Pl. 16. Mich, 21 Car. 2. B. R. Hancock v. Prowt. | 

2 Saund. 48. 2. If an Executor pleads ſeveral Fadgments, the Plaintiff may 75 
pl. 7. Tre- diſftinly to each of them, that they were obtained by Fraud ; or you may 
the way v. „ . | ; . 
Acklund. Tay ſeparalia Fudicia Ec. obtent* per Fraudem, but in the laſt Pleading 
S. C. ruled if one is found to be a true Debt, the Plaintiff muſt have Judgment, 
OY Per Twiſden. Mod. 33. pl. 79. Hill. 21 & 22 Car. 2. B. R. Anov. 
and ſays that _ V . 5 | 

it had been ſo ruled ſeveral Times before. The Reporter ſays, that this is an Anomalous Caſe, and 
apainſt the Rules of the Law which condemns double Pleading ; but that it has been allow'd in this 
particular Caſe ſeveral Times, and cites 8 Rep. 132, 133. Turner's Caſe, and 9 Rep. 108. Meriel 
Treſham's Caſe.——2 Keb. 591. pl. 11. Trethuny v. Ackland, S C. ruled accordingly. In A. 
ſumpſit againſt an Executor, who pleaded a Recognizance and ſeveral Judgments againſt himſelf, and 
ſeveral Obligations, and Payment of them all, and that he had fully adminiſtred &c. The Plaintiff 
may reply to all or to as many of them as he pleaſe; Per Curiam. Lev. 281. Hill. 20 & 21 Car. % 
B. R, Jefferies v. Dee. Ts, 9 | | | 


3. In Debt againſt an Executor, he pleaded Fudgments, and thi 
he had not Aſſets ultra; The Plaintiff replied, that the Judgments wer? 


kept on Foot by Fraud and Covin. The Detendant rejoined, that he - 
10 
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* 


„ ET 


keep them on Foot by Fraud ; and Exception was taken, becauſe he 


id ſay the Fuagments or any of them, Vaugh. Ch. J. held the Excep- 
ion good, for the Rejoinder is a negative Frequent and judgment 


ger rot. Cur. for the Plaintiff, Cart. 221. Paſch. 23 Car. 2. C. B. 


Narcupp v. Symonds. | 
4. Debt againſt an Executor upon a Bond of his Teſtator; the De- 


endant pleaded two Fudgments had againſt the Teſtator and ſet them 


-orth, and that he had not Aſſets ultra 40 5. towards Satisfaction. The 
Plaintiff replied, that Defendant paid ſo much upon the firſt Fudgment, and 
much upon the other, yet kept cn Foot by Fraud; and upon Demurrer it 
as inſiſted that the Replication was ſo complicated, that no diſtinct 


due could be taken upon it, for the Plaintiff put them both together, 


when he alleges they were kept on Foot by Fraud; but the Replica- 
tion was held good, and the Plainritthad Judgment. 2 Mod. 36. Paſch. 
27 Car. 2. C. B. Maſon v. Stratton. 


. Debt on Bond againſt an Executor, who pleaded a Fudgment obtain SC cited 
ed againſt him upon another Bond ot the Teſtator, but did not ſay prout Lutw. 450. 


pare! per Recordum ; then he pleaded ſeveral other Fudgments, and that 
Plene Anminiſtravit all the Goods of the Teſtator præterquam 10 6. which 
ws charged with the ſaid Fnagments, and not ſufficient to ſatisſy them ; 
The Plaintiff replied proteſtando, that all the Fudgments were obtained by 
Fraud, pro placito dicit, that the Day of the Writ there was no more than 
100 J. aue n ail the Judgments, and that the Defendant then had ſufficient 


Aſſets to ſatisfy „ ani likewiſe the Debt due to the Plaintiff, 


but that he juffered the Fudgments to remain in Force to defraud him. 


Upon a Demurrer, it was reſolved that this general Pleading of Aﬀers 
to fatisfy all the Judgments, and the Plaint was good; but becauſe no 


Vente was laid where he had Aſſets, ſo that it was not triable, it was an 
incurable Fault. 3 Lev. 311. and 368 Trin. W. & M. in C. B. 
Knighton v. Moreton. 5 


6. Debt againſt an Adminiſtrator upon a Bill penal of the Inteſtate &c. 
the Defendant pleaded in Bar ſeveral Fudgments obtained againſt him as 
Adminiftrator upon Bonds of the Inteſtate amounting to 1151. and that 


he had fully adminiſtred præterquam 101. which was not ſufficient to diſ- 
charge the ſaid Fudgments, The Plaintiff replied, and confeſſed the Bonds, 
but that at the Time of the Judgments obtained there was but 48 J. 10s. 
due on the ſaid Bonds, and thews ro whom, and that it was more than 


was really due for all the Debts and Damages on the ſaid Fudgments, and 
that it would be accepted in full Diſcharge thereof, and that the Defendant 

bad Aſſets ultra the faid 481. 108. to fatisty the Plaintiff's Debs ; 
and upon Demurrer to this Replication it was held ill, becauſe no- 
thing was put in Hue; tor the Allegation of 48 1. 108. would be ac- 


cepted in full Diſcharge of the Judgments is Matter which might be 


A in Evidence to prove the Fraud; he ſhould have ſaid, that the 


Creditors would have accepted Jeſs than the Debts due to them, and 
that the Defendant would not pay it, but keep the Judgments on Foot 
by Fraud. Nelf. Abr. 172. pl. 9. cites 1 Lutw. 445. [ Mich. 3 Jac. 2. 


Bell v. Bolton. 
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(Z. a. 8) Pleadings. Ne Unques Executor, Ne un- 


ques adminiſtred as Executor &c. 


1. IXE BT ggainſt an Adminiftrator, who ſaid that the Writ ought 

to be brought againſt them by the Name of Executors, though 
they are Adminiſtrators, [Judgment of the Wrif, becauſe the Statute 
gives Writ ot Debt for Adminiſtrators, and Action of Debt was main- 
tainable againſt them at Common Law, therefore the Writ was award. 
ed good; by which the Deſendant ſaid that he was not Adminiſtrator; 
Nota. Br. Adminiſtrator, pl. 10. cites 41 E. 3 2. 95 


2. In Debt againſt Executrix if the Dejendant ſays, that ſhe is Admi. 


niſtratrix &c and did not adminiſter any Goods before the Letters of Ad. 


miniſtration committed to her, there it ſuffices tor the other to ſay, That 
ſuch a Day and Near the adminiſtred certain Goods &c. without jhewing 


what Goods, Br. Pleadings, pl. 22. cites 19 H. 6. 14. 
3. Contra where the ſays, That ſhe made the Funeral with ſuch Soca, 


and ſhews what abſque hoc that jhe adininiſt red other Goods before the Lei- 
ters committed to her, there the Plaintiff ſball ſay that ſte adminiſtred 


other Goods before, and ſhall ſhew what in certain in this ſpecial Caſe; 


Contra in the common Caſe as above. Ibid. 


4. Debt againſt two as Executors, who ſaid that the Ordinary commit. 
ted to them the Adminiſtration becauſe he died Inteſtate, and ſo they 
ought to be named Adminiſtrators and not Executors, Judgment of 


the Writ ; the Plaintiff ſaid, that the Teſtator made them two Exe- 

curors and died, and they adminiſtred as Executors, and pending the 
Writ the Ordinary committed to them the Adminiſtration, Judgment 
&c. and the Detendants ſaid that he died Inteſtate, and the Adminiſ- 


tration was committed as above betore the W rit brought, abſque hoc 


that it was committed pending the Writ. Br. Traverſe per &c. pl. 89, 


Cites 21 H. 6. 23. 3 5 | 
5. Debt againſt three Executors, two pleaded Fully adminiſtred, and the 
Third ſaid that the Teſtator died Inteftate at B. and the Ordinary by his 


Commiſſion ordain'd the Defendant and tuo others to receive and levy the 
| Goods of the Deceaſed, and to render Account of them to the Commiſſary up- 


on Requeſt, by which the Defendant and the two, receiv'd divers 


Goods, and thereof have fully accounted before the ſaid Commiſſary, 


Judgment &c. Per Newton this is no Plea without Traverſe, no more 


than if I ſay, That the Teſtator gave to me, by which I took it, this 


is no Plea without Traverſe, abſque hoc that they adminiſtred any Goods 
of the Deceaſed as Executors of the Teflament in other Manner, and the 
other ſaid that he adminiſtred divers Goods and Chattles at H. as Executor, 


Priſt &c. and the others e contra, and that all was enter'd tor the 


' Difficulty of the Lay Gents, and ſo it was. Br. Traverſe per &c. pl. 
9x, cites ab. 27% 236. „„ 8 e 


6. And in Debt againſt a Feme as Exccutrix, who ſaid that the Baron 


died Inteſtate, and ſbe expended certain Goods in his Sepulture, ab/que hoc 


that the adminiſtred as Executrix. Br. Ibid. cites 2 H. 6, OE 

j. Debt againſt Executor who ſaid, That the Teſtator died Inteftate, 
and the Ordinary committed the Adminiſtration to F. N. who fold ſuch 
Goods to the Defendant, by which he took them and adminiſtred as his pro- 


per Goods, abſque hoc that he adminiſtred other Goods, and by ſome this 


amounts but to the general Iſſue, by which he paſſed over, and / gy 


| N » 246 


he deliver'd to him certain Goods, and certain Apparel, and ſhew d what 
abſque hog that he was Executor, or adminiſtred as Executor &c. Quære. 
Br. Dette, pl. 189. cites 32 H. 6. 6. | | 

8. Where the Defendant in Debt againſt him as Adminiſtrator ſays 
that he buried the Inteſtate or was his Feme, and took his neceſſary Apparel, 
abſque hoc that he adminiſtred in other Manner, this is a good Traverſe, 
Br. Traverſe per &c. pl. 141. cites 37 H. 6. 27, 28. | 

9. But where ſhe confeſſes no Adminiſtration, there the traverſe ſhall be 
Abſque hec that ſhe adiniſtred. Note the Difference. Br. Ibid. © 

10 Debt againſt an Executrix, who pleaded ſhe never was Execu. 2 Lev. 196; 
trix, or ever adminiſtred as Executrix 3 The Plaintiff replied that ſhe had N 9 
adminiſtred as Executrix of the Teſtament &c. Priſt. And in Evidence the 5 1488 
Defendant ſhew'd Letters of Adminiſtration granted to her of the Goods of well v. Sib- 
the Deceaſed, by which ſhe adminiſtred them, and that fhe did not admi.- ley Execu- 
viſter before. This ſeems good Evidence. For ſhe adminiſtred as Ad. Inn aſter 
minſtrator by Authority, and not de fon Torr, and yer the might have ended that 
pleaded this Matter in Abatement ot the Writ, in which ſhe was nam'd ſhe had Ad- 
Executrix. Quære. D. 30s. b. pl. 61. Mich. 13 & 14 Eliz. Anon, miniſtration 


PEO | | 2 ranted to 
her Abſque hoc that ſhe is Executrix, or over adminiſtred as Executrix. The Court bell this ho | 


a Plea only in Abatement, and therefore not pleadable as here after [mparlance, and gave Judgment 
| tor the Plaintift ——1 Salk. 266. pl. 4. Mich. 5 W. & M. in B. R. the S. C. of D. 305. T 61. cited 
5 and relied upon, but the Court held it no Plea in Bar. ; : "hh 


11. The Deſendant made Cunuſance ut Ballivus Adminiſtratoris of the 
Grantee of a Rent, but did not ſheu the Letters of Adminiſtration ; The 


Court agreed that this would have been a good Exception, but that ir 

T being taken after a Demurrer it was relieved by the Statute of 27 Eliz. 

5 of Demuerers. 4 Le. 116. pl. 214. Trin. 29 Eliz. C. B. in Caſe of 
5 Ognell v. Underhill. 5 5 


12. Ad miniſtrator durante Minore Atate cum Teſtamento annexo 
Plaintiff did ot ſet forth, that Adminiſtration was committed to him, but 
Profert hic in Curia literas Teſtamentarias, without ſaying Literas Aumi- 
niſtrationis; This was held ill, and not cured by a Verdict. 2 Jo. 193, 
Paſch. 34 Car. 2. B. R. Lake v. Thacker, | 


r 13. Action was brought againſt E. as Executor of F. F. who pleaded 
be was not the ſame Perſon named in the Will; (and in Truth J. S. made 
e others Executors and not E.) this upon a Demurrer was held an ill Plea, 


becauſe he might be Executor de ſon Tort, though he be not named in the 
Wil, and ſo may be chargeable, and theretotre he ought to have pleaded, 
that he was not Executor, nor ever adminiſtred as Executor ; and Judg- 
ment for the Plaintifl. Sty. 63. Mich. 23 Car. B. R. Seaman v. 
Edwards, UPSETS CCC I 
14 If the Defendant pleads that the Teſtator made one F. F. Executor, 
who proved tha Will &c. he ought to traverſe abſque hoc that he was 
Executor, or ever adminiſtred as ſuch, for both may be crue, and yer 
the Defendant liable as Executor de fon Tort, 2 Mod. 169. Hull. 
28 & 29 Car. 2. C. B. Singleton v. Bawtree. „FV 


— 


(Z. a. 9) Pleadings in Actions by or againſt Execu- 
tors &c, Where there muſt be Monſtrans of the 
Teſtament, or Letters of Adminiſtration, 


1. IN Raviſhment of Ward by three Executors, the Defendant demanded 
Oyer of the Teſtament, & non allocatur 3 Bur he demanded 
8 47 Oyer 
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Po Executors. 

5 Oyer of the Writ, and it was granted. Br, Monſtrans, pl. 29. cites 
7H. 4. 2. N 

As to the 2, It is ſaid that an Executor who brings an Action ſhall ſhew the 


ſuing i Ac- Teftament, and Teſtament nuncupative under the Seal of the Ordinary js 
con 11 ſufficient 3 Quod nota bene, Br, Monſtrans, pl. 140. cites 14 H, 


Judges will 
not admit + Jo 
the Execu- L $ 
tors to ſue for Things in Action unleſs they ſhew the Teſtament duly proved under the Seal of the 


Ordinary, but if proved by ſome of them the King's Courts will allow it. 9 Rep. 38. a. in Henflo:'s 


Cale, 


3. Debt by Executor; The Defendant imparled ; He ſhall not have | 


Oyer of the Teſtament alter this, by Award. Br. Oyer de Records, pl. 


39. Cites 19 H. 6. 7. 


4. And alter Imparlance the Defendant ſhall not have Oyer of the 


Teſtament, nor of the Obligation and Condition, and yet he may 
plead Variance between the W ric and the Obligation alter Iinparlance, 
tor the Obligation remains always in Court; Contra ot the Teſtament, 
Br. Ibid. cites 38 H. 6. 2. | | 


Wherefore 4. Debt againſt an Executor, who ſaid that the Dean of PanPs in 


the Plaintiff London has Jurisſdiction Ordinary in K. and ſhewed by Specialty, 


ſaid that the 


Adminiſtra. Pleading, How, &c. and that the Party died there, and that the Dean 
tion was Committed the Adminiſtration to the Deſendant becauſe the Party died In- 


cemmirted teſtate, and ſo ought he to be named Adminiſtrator, and not Executor; 
ro * pend- Judgment of the Writ; Yelvercon prayed Oyer of the Letters of Ad- 
Wit where miniſtration. Portington ſaid you ſhall nor have it; tor where an Ex- 
he was made ecutor brings an Action he ought to ſhew the Teſtament. Br. Mon- 
Execurr n 8 V 
and am- F. But it an Action be brought againſt two Executors, and they ſay 


+ d p | ; = . . : 
dee that the Teftator made them and . N. Executors, who adminiſtred with 


| before, and them, and is alive not named &c. judgment of the Writ, there they 


the Deten- need not thew the Teſtament; and ſo note a Diverſity where they bring 


ee the Action and where the Action is brought againſt them; And the beſt 
1 Opinion was, that in the Caſe above the Detendant need not ſhe w the 


tion was Letters of Adminiſtration. Ibid, 


cotr mitted i : 0 . . 
ut ſupra, abſque hoc that it was committed pending the Writ, and the other e contra. Br, 
Ibid. . . N 
The Defendant need not ſhew the Letters of Adminiftration by way of Defence. Contra where it 
is by way of Action. Br. Adminiſtrators, pl. 34. cites Hill. 21 H.6. 23. and Paſch. 10 E. 4. 1. 


6. Teſtament and Obligation ſhall be ſhewn. without Dem and of the 


other Party, but in Formedon in Remainder the Demandant is not bound 


to thew it unleſs the Tenant demands it; Quod nota Diverſicy. Br. 


Count, pl. 53 een i ht 185 
8 Treſpaſs of Chattels taken ; The Defendant juſtified as Admi niſtra- 
tor of the Goods of J. N. to whom the Goods belonged, and was not 
compelled to ted the Letters of Adminiſtration, becauſe it was 4 
Thing veſted in Poſſeſſion and by way of Bar ; But if it was by way of De- 
mand he and Executor ſhall ſhew the Letters of Adminiſtration and 


Teſtament, but he who claims a Rent-charge or Reverſion ſhall ſhew 


Deed though ir be by Bar, tor he is intitled to the Thing by the Deed, 
but Letters of Adminiſtration intitles him to the Action only, and not to tht 
Thing. Br. Monſtrans, pl. 118. cites 10 E. 4.1 Fon 

9. Treſpaſs by an Executor of Goods carried away in the Life of the 


Teftator, che Plaintiff ſhall not be compelled to ſhew Teftlament in ant 


ther Term, by the Opinion of the Court; and therefore it the Deten- 
dant does not demand Oyer of it the firſt Term he has ſurceaſed his 
Time; Contra of Letters of Adminiſtration; for there the Form is ous 

— — a 


Executors. 


Profert Literas ſuas Adminiſtrationis, and therefore there Exception 
may be taken at any Time. But ſee the old Book of Entries that he 
ought to ſhew the Teſtament alſo, et proferc Literas Teſtamentar' &c. 
nevercheleſs it appears there, that notwithſtand ing this the Detendaat 
ſhall not have Oyer of it in another Term, Br. Monſtrans, pl. 143. 
cites 16 E. 4. 8. | co 
10. Treſpaſs in an Aion brought by Adminiſtrator, he ought to 
ſhew the Letters of Adminiſtration. Br. Monſtrans, pl. 125. cites 21 E. 
| 
1 4 . So where he juflifies as Adminiſtrator ; Per Brian, Br. Mon- 
ſtrans, pl. 125. cires 21 E. 4. 50. 5 1 | | 
12. Treſpais by A. Adminiftrator of the Goods &c. of J. N. and So of an Ex- 
counted of Goods taken out of his proper Poſſeſtun, and yet did not ſhew ecutor. Ibid. 
the Letters of Adminiitration, notwithſtanding that he named himſelf Fl tis cites 
Adminiſtrator, by Reaſon that it is of his own Poſſeſſion. Br. Mon- Bur f ann 
kraus, pl. 128. cites 22 E 4 11, I. ; Action of 


| the Poſſeſſi- 
on of the Teſtator he ſhall ſhew Teſtament ; Note a Diverſity. Ibid 


13. H if Executor brings ſuch an Action &c. and counts of a Duty 
to himſelf, or of a Bailmem made by himſelf, Br. Monitrans, pl. 128. 
cites'22 E. 4. 11,12; : 5 F 
14. In Treſpaſs the Plaintiff intitled himſelf by Leaſe for Years of a 
Stranger. The Defendant ſaid, that before this the Leſſor /eaſed to N. 
N. for Tears, which Term yet continues, and W. N. made the Plaintiff 
his Executor and died, and he entered as Executor, and a good Plea 


without thewing the Teſtament, tor it Hall not be ſhewn to the Court but 


to enable the Plaintiff to the Action, and now the Defendant has admit- 


ted it; Quod Nota by Award. Br. Monſtrans, pl. 1679. cites 1 H. 
15. He who claims by Deviſe need not ſhew Te#ament ; Per Fineux 


| Ch. J. Br. Monſtrans, pl. 172. cices 13 H. 7.14. and 20 H. 5. 6. 


| 16. A ſunnpſit by Executor of a Promiſe to his Teſtator tound for the Noy 64. 
Plaintiff, and Judgment ; Error was aſſigned, becauſe he did not ſhew in S. C and 
Court the Teſtament in the Declaration mentioned. It was holden per tor, Judgment 
Cur. to be Matter ot Subſtance ; for otherwiſe he does not intitle him- _ 
ſelt to the Action, and the Judgment was reverſed, Cro. E. 55 1. pl 1. wa, SC. 
Paſch. 39 Eliz. B. R. Edwards v. Stapleton, | cited ac- 
V * | cordingly. 


16. In Scire Facias on Fudgment had by the Teſtator, he need not ſay Sid 249. pl. 
in the Writ Profert Literas Teſtamentarias; And Raymond having 16 White- 
tor want thereof demurred, it was over-ruled per Cur. on reading Mit ; 

I t Tk! . iles, 8 44 
the Record. Keb. 894. pl. 59. Paſch. 19 Car. 2. B. R. Whitmore 


che Court 
v. Jaacob. . held it only 


Matter of 


u G it had been adjudged, and then Defendant ſhall not have Advantage of it on ſuch Ge- 
neral | 


emurrer ; And Judgment for the Plaintiff, — But if Judgment had been had by Executor 
or Adminiſtrator it ſeems clear that in Sci. Fa. thereupon it is not requiſite to ſay Profect in Cur. 


Literas &c. becauſe it appears by the Judgment. Ibid. by the Reporter. 


17. Ina Si. Fa. by an Adminiftrator on a Fudgment recovered by the | 

Inteſiate or by himſelf, he need not ſay Profert Literas Adminiltratio- 

ns; tor a Sci. Fa. is no Declaration. 2 Keb. $882. pl. 62. Hill. 23 

& 24 Car. 2. B R. Remington v. Holt, . . 

18. When the Detendant pleads. Letters of Adminiſtration he need Where * 

not ſay Hic in Curia Prolat*. Bur the Plaintift that intitles himſelf to er ro 

the Action muſt; Per Vaughan. Cart. 227. Trin. 23 Car. 2. C. B. gcire 

Mellor v. Overton. 0. = 7 | Facias, on 2 
| | 11 judgment 

recover 'd by himſelf, he need not come with a Profert hie in Curia Lit Teſtam' but where he — 


* 
* 
"DO 
1 
4 
Li 
1 
} 
4 
\ 
1 
* 


3 - ——.— 3 — 
r I 4 ERS - a 20 
— es rr 


n 


—_— cw 


— — 


348 Executors. 
it on a Judgment recover'd by his Teſtator, he muſt, 2 Show. 459. pl. 421. Hill. 1 
B. R. Vallet v. French. f 425 Yo Jac. 2 


19. If an Executor brings an Action as Executor where he need not nan, 
himſelf Executor, he need not plead with a profert in Curia of the Les. 
ters Teſtamentary. 2 Ld. Raym. Rep. 1215. Mich. 4 Ann. in Cy; 
ot Wallis v. Lewis. FT | 

20. An Adminiſtrator brought an Action and did not ſet forth the Ty. 
ters of Adminiſtration ; yet the Defendant having pleaded Non eft FaGun 
Inleſtati, that made the Declaration gord, 8 Mod, 356. cites Hill. 1; 
Geo. in the Caſe of Hedley v. Williams. | 1 


. ——Y 


(Z. a 10) Pleadings. What ſhall be ſaid to be aa 
Admiſſion of Aſſets. „ 


* „ A Brought Action againſt an Adminiſtrator, who pending that 

3 | Suit, et Fudgment be had againſt him by B. and did not plead 
Verdict giv. Hat Fudgment in Bar to the firſt Action, but ſold the Goods of the Inteſtat 
en for the to pay B. A. likewiſe got Fudgment and broug ht a Fieri Facias, on which 
P Roy - the Sheriff levied Part, and as to the Reſt returned a Devaſiavit. In an 
N et Action brought againſt the Sheriff for a falſe Return, it was inſiſted 
aſide, and for the Plaintiff, that the ſuffering Judgment by Detault was no Con- | 
a Rule of fefſion of Afſfers, and that the Sheriff ought not to have returned a | 
gr wag Devaſtavir, but a Nulla Bona, and upon that there ought to have 
Detendant been a Scire Fieri Inquiry, but adjudged, that he may return a Deva. 

| ſhould have tavit on the firſt Fieri Facias if he will run the Riſque of its being 

| his Cofts — true or nor, andthat the Inquiry is only tor his Safety, that if an Exe. 
Comyns's cor ſuffers Fudgment to go by Default, or confeſſes it, he admits Aſſes; 


+. Aa ME: 1 ni "I 8 


RC Pl. That he might have pleaded the firſt Judgment obtained by B. againſt 
the Court the Action ot A. & Riens ultra; but not having done it, it is an Ad- | 
held that miſſion of Aſſets, to anſwer the Judgment in this as well as to the fir 


| "= A Action, and he is eſtopped to ſay the Contrary upon a Devaſtavit re- | 
war wr fs turned. 1 Salk, 310. pl. 14. Mich. 12 W. 3. B. R. Rock v. 
Sheriff; Leighton. | : | 25 | 1 | ; 
For he had | V;! re Sy GERI. = Ba 
done his Duty; For when a Judgment is given againſt an Executor or Adminiſtrator, it is given 
of all Aſſets which he had at the Time of the Commencement of the Action, and if an Executor or 
Adminiſtrator hath paid off a Judgment pendente lite, it cannot be given in Evidence upon Plene Ad. 
miniſtravit pleaded ; For it ought to be pleaded ſpecially. Ws, ISS 


12 Mod, 2. If there are three Fudgments againſt the Teſtator, each one for 20 J. and 
527 „ the Executor has Aſſets but to the Value of 20 l. it he pleads theſe three Fudg- 
& ” 1, dente and one of them is ill pleaded, or upon Iſſue joined one of them is 

"er Hole: 5 {cud againſt the Executor, (though in Fact perhaps he has but 20 l 

Ch. J. — which will not be fufficient ro ſatisfy the other two Judgments of 
[t he pleads 20 J.) yer by pleading the Three it is an implicite Confeſſion of Aſſets | 

2 tor more than the two Judgments, and therefore in ſuch Caſes Judy: 

i 
| 
| 


0 _—_— F emen * 


3 


err i brag oy 


ng” 94 


A es. ment ſhall be againſt hin tor the Value of the ſaid Judgments ; Per 


f-fion o Holt Ch. J. which Gold. J. agreed. Ld. Raym. Rep. 678, 619. 
Ao ſa- Trin. 13 W. 3. in Caſe of Parker v. Arfield, 

| _— R fond ultra a certain Sum is only Form, and not traverſable. 1 Salk. 3 11. pl. 16. Trin. 13 | 
W. 3. B. R. the third Reſolution in the Caſe of Parker v. Atfield. . | | 
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c Ae a SE 


(Z. a. 11) What Plaintiff muſt do on Plene Adminif- 


Vas adjudged againſt the Executor contrary to 21 H. 6. 24. Lat. 


Executors. 


travit pleaded. 


1. IN Debt againſt Executors or Adminiſtrators Plene Adminiſtra- Debt againft 


vit is 0 Plea, unleſs he ſays the Day of the Writ purchaſed. au Executor 

Br. Aſſets, pl. Vi I 4 4 I 7 PO IR who pleided 

nota. . „Pl. 7. cites 5 I, 5. Io, II. Plene Admi- 
| ; | niſtravit, 
the Plaintiff replied Aſſets Die exhibitionis billz, viz, 234 of October which is the firſt Day ef 
Michaelmas Term 3 Now it appears upon the Evidence, that the Bill was not filed rill after four- 
teen Days or after in that Term, nothing which he had in his Hands which he had paid within that 


that Term to diſcharge other Debts of equal Nature, betore the very Day ot filing the Bill ſhall be 
Aſſets. Sid. 432 Mich. 21 Car. 2. B. R. Man v. Adams. N | 


2. Debt againſt three Executors of an Executor, one pleads a Releaſe to Fitzh. tit. 
bis Teſtator at L. the other pleads that firf® Teſtator made their Teſtator, 3 60 
and one B. his Exec utors who is yet living, and not named in the Writ, 5 1 
and prays Fudic* de Breve; The Third pleads Plene Auminiſtravit in the 
County of V. and fo to Iſſue upon all. Here all the Pleas go to the 
Action, and therefore it was ſaid that the Plaintiff at his Election 
might try which he would firſt, for if any one were found with him 
he ſhall recover de Bonis Teſtatoris. But the Releaſe being a perpetual 
Bar between the Parties, and to avoid Entanglement, it any of the 
other Iſſues were tried firſt, a Niſi Prius ſhall iſſue to L. to try the ſaid 
Releaſe at the Prayer ot the Defendant. But if one had pleaded in 
Abatement of the Writ, the other to the Action, the Plea in Abatement 
ſhould be firſt tried, for the Plaintiff ought not to recover upon a bad 
Writ. 8 E. 4. 24. a. pl. 3. | 5 ä 
3. Executor adminiſters, and afterwards refuſes in Court, and Admi- 
niſtration is granted to F. S. In Debt brought againſt the Executor he 
pleaded Plene erf e and gave in Evidence that he himſelf had paid 
certain Debts, and that all the Reſidue of the Aſſets were recovered by Cre- 
ditors againſt the ſaid Adminiſtrator and paid by bim. This is no good 
Evidence to maintain the Iſſue; For he to whom the Adminittration is 
granted is a meer Stranger, and what he did is without Warrant, and 
therefore it is no Adminiſtration to prove the Iſſue, Le. 154, 155 pl. 
215. Trin. 32 Eliz. C. B. Hawkins v. Lawſe. e 
4. Debt was brought by original Writ againſt an Adminiſtrator in ano- 2 9 . 
ther County than where he was commorant, and before he had Notice of pe kc Ph 38 
this Action he paid ſeveral Debts of the Inteſtate due by Specialties, and Verbu. 
ſo he had not Aſſets to pay the Debt demanded, though he had Aſſets at 
the Day of the Teſte of the Original, And now the Defendant appearing 
pleaded this ſpecial Matter, and concluded, viz. And ſo nothing re- 
mained in his Hands; and it was held per Cur. to be a good Plea. 
Le. 312. pl. 434. Trin. 32 Eliz. C. B. Corber's Caſe. TOP 
5. A Man may plead Plene Adminiſtravit ſpecially as Debt againſt 
Executor, who pleaded three Fudgments of 100 1. a Piece, and that he had 
paid 4o J. in full Satisfaction of two of the Judgments, and that he hath 
not bad Sc. præterquam the fu 40 J. and 20 l. more, which is not ſut- 

clent to pay the other, whereupon the Plaintiff demurred and Judg- 
ment for the Defendant, for it is a Pleinm' adminiſter ſpecial. Hob, 
218, pl 284. Trin. 15 Jac, Kid v. Chinely. 

6. In Debt againſt Executors they pleaded that they had fully ad mi- 
mired all the Goods except a Term, which Term they had refuſed ; and it 


261, Arg, cites Paſch. 17 Jac. B. R. Manly v. Moody, 
f 40 7. Debt 
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350 Executors. 
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5. Debt is brought againſt an Executor, the Executor is outlawed u 
on the ſaid Adi ion of Debt; he reverſes the Outlawory ; the fame Plain. 
riff brings a new Action againſt him; he pleads Pleue Adminiſtravit; It 
is a good Replication that he had. Aſſets on the Day of the firſt Writ pur. 
chaſed ; For the Detendant ſhall not take Advantage of his own W rong 
by Contempt of the Law, if the Plaintiff brought the ſaid new Wrj 
in convenient Time. Jenk. 300. pl. J). 17 Jac. C. B. 

Hob. 127, 8 Debt againſt an Executor ; the * rn was, Whether he may 
pl 160, plead Plene Adminiftravit, and give in Evidence a Debt in which th. 
IN... 7c/tator was indebted to him? Or, Whether he may plead the ſpecial 
oa Matter, that Plea amounting but to the general Iſſue? Hobart ai 
8. P. held If no ſpecial Matter may be alleged to the Contrary, the Defendant fhall be 
accordingly. compelled to plead the general Iſue, and this is good Diſcretion in the 
Courr, to take away. the Perplexity of Pleading, becauſe one Plea is 
as good as the other; to which Winch being only preſent agreed, and 
it was ordered that the Detendant here plead accordingly. Win. 19. 
Trin. 19 Jac. Ayleſworth v. Harriſon. 

9. Charitable Legacies are to have the Priority of other Legacies. Per 
North Keeper, Vern. 230. pl, 226, Hill. 1683. Fielding v. Bond, 

10. In Scire Facias againſt the Defendant as Executor he pleads fully 

adminiſtred, to which the Plaintiff demurred, becauſe this is no Plea 
againft a Judgment had againſt the Teſtator, which binds the Goods, 
cites Mo. 858. pl. 1178. Harcourt v. Reynan, and the Executors ſhall 
not be allowed all Charges againſt the Judgment; but per Cur. the 
Detendant cannot plead better, and on Payment ot inferior Debts it is 
a Devaſtavit, and the Defendant need not ſhew how he hath fully adui- 
giſired, or that be had no Aſſets then or ſiuce, and Judgment tor De- 
fendant, but that none prayed it. 2 Keb. 736. pl. 32. Mich. 22 Car. 2. 
Smich v. Rawſon, N e 

11. In Scire Facias againſt the Defendant as Adminiſtrator of R. the 
Detendant pleads Plene Adminiſtravit, which is ill; and he ſhould ſay 
not hing came to his Hands after the Death of the Teſtator ; but Iſſue be- 
ing thereon, it is well enough. 2 Keb. 162. pl. 32. Hill. 22 & 23 
Car. 2. Lane v. Merry weather. 1 1 1 

12. Judgment againſt the Teſtator in Debt, and upon a Scire Facias 

againſt his Executor he pleaded Plene Adminittravic generally. It 

was moved to amend the Plea, becauſe the Defendant ſbould have plead 

3 Keb 258. ed ſpecially. Per Hale Ch. J. the judgment binds the Goods, and there- 
pl. 2. HutCh- jore it thall be preſumed that the tame were righttully adminittred ; 
nionV- And Twiſden ſaid it had been adjudg'd a good Plea, but let it be 4. 


Hutchinſon. 


SC dur mended if the Defendant will, Ray m. 230. Mich. 25 Car. 2. B. R. 


Hale Ch. J. Bradley v. Hutchinſon. | 

held the | „ we” | = 
Plea is ill, and he muſt ſhew how he hath paid, becauſe there ſhall no other Judgment be preſumed, 
unleſs it be ſhewed that another is paid off; But by Twiſden and Wild this Plea is good enough, 2s 


upon a Bond, and it is ſufficient on Evidence to ſhew Payment of Debr efas high a Nature ; Bur Mr. 
Sollicitor Jones for the Defendant ſaid, the Opinions had been both ways, and he durſt not venture 


ir being on a ſpecial Demurrer, and therefore prayed Leave to amend, and ſhew ſpecially how. — 


| Kaym. 230. Marg. ſays that in a Scire Facias upon a Judgment this Plea was ajudged naught in B. 
R. Paſch. 1659. Per Glyn Ch. J7. Fo ts Ty x 2 | 


Ibid. 110, 13. In Debt againſt Executor, he Pleaded that be had no Notice of the 


112. pl. 131. Action till the 29th of March &c. before which Day he had fully ad- 


S. C. argued iniſtred &c. The Plaintiff demurred, becauſe he did nor ſay that be 


again, and os Commorant in another County; for it he be Commorant in the fanie 


aughan 


Ch. 5 ſaid County, he muſt take Notice at his Peril. But Vaughan Ch. J. was ot 
that there Opinion e contra, and ſaid he had conferr'd with Ld. Ch. J. Hale, 


dan be no who ſaid that in B. R. they always uſed to have expreſs Notice, or orher- 


e dere wiſe the Party not to be charged for any Thing adminiſtred aſter the 
Notice whe. Precipe. Fieem, Rep. 54. pl. 69. Mich. 1672, Nightingale v. Lee. 
ther the | | | 5 

Farty be ina the ſame or another County; only when he is in another County, then it 1s impoſe 


al 


n 


Executors. 


1 N | ———— 
that the Sheriff could ſummon him to give him Notice. Sed adja natur. 3 Keb. 1 . * 
adjornatur | | en bo 71. pl. J. & C. 


14. The Teſtator leſt a Perſonal Eſtate to the Value of 20001. and owed 
500 J. on Specialties, and Soo] more upcn ſunple Contract, and diſpoſed of 400. 
in Legacies, and made the Deſendant Executor durante mi nore ætate ot his 
Son; The Executor paid 1400 J. in Diſcharge of the ſaid Debts and Lega- 
ties, and actompted with the Infant Executor when he came of Age, and upon 
Payment of 91 J. Reſiduum to him, he releaſed to him all Aions. Atter- 
wards an Action was brought againſt him by an Executor of one of the Creditors 
of his Teſtator, and upon pleading Plene Adminiſtravit, the Jury found that 

had paid ſuch and ſuch Debrs and Legacies, and had delivered up all 
che Retidue of the Perſonal Eſtare of the Teſtator to the Infant Exe- 
cutor when he came of Age; It was A by Atkins J. that this 
Verdict did not maintain the Plea of Plene Adminiſtravit; for that 
cannot be pleaded unleſs all Debts &c. are diſcharged as far as the 
Aﬀers will reach, whereas here the Reſiduum is delivered over, and 
chat is liable to the Payment ot this Debt which is yet undiſcharged; 
But the three Juſtices held that how ſoever he diſcharges himſelf of the 
Teſtator's Eſtate, he may plead this Plea, and that it is his ſafeſt 
Plea, Mod. 114. pl. 10. Paſch. 26 Car, 2. C. B. Brooking v. Jennings. 

15. On a Scire Facias againſt the Executors of the Plaintiff ix Re- 

Ei to know why he thould not have Execution of Ret' habend' ad- 
judged on Verdici ag aiuſt the Teftator ; The Delendant pleaded fully ad- 
miniſtred all but one Cow ; to which the Plaintiff demurred. And by 
Rainsford and Wild, ½is Cow being in Cuſtodia Legis is in his Hands, aud 
fo Aſſets ; and if an Averia elongata be returned, a Writ of Wither- 


nam ſhali be de Bonis Teſtatoris; and if the Sheriff return the Teſta- 


tor had no Goods, on a Scire Facias with a Fieri Facias, there remains 
no Remedy, but as on Pevaſtavit; and Judgment tor the Plaintiff 
Nifi. 3 Keb. 463. pl. 40. Paſch. 29 Car. 2. B. R. Green v. Surcliife, 
16. Aflumphir againſt an Executor, who pleaded ſeveral Bonds owing 
by the Teftator not ſatisfied, and that Pleue Adminiftravis all the Goods 
which the Teftator had at the Time of his Death, præterguam Bona Ge. 
ad valentiam 101. Upon Demurrer to this Plea it was adjudged ill, 


| becauſe the Plea relates to the Time when it was pleaded ; and it Iſſue 


had been joined upon it, the Detendant might give in Evidence at the 
Trial, that after the Writ brought, and before the Plea pleaded, he 
had paid Debrs upon Contract without Suit; and tor want of the inter- 
venient Clauſe, Et quod ipſe nulla habet Bona vel Catalla Teftatoris, vel ha- 
buit Die impetrationis Brevis præd' vel unguam poſtea, præterquam Goods 
and Chattles to the Value of 10 J. which are not ſufficient to ſatisfy the 
Debts due on the Bonds with which they ſtand charged, and this would 
have made the Plea good, bur as the Pleading 1s the Plaintiff had no 
Remedy but to demur, and therefore Judgment was given for the Plain= 
tiff. 3 Lev. 28. Mich. 33 Car. 2. C. B. Heblet v. Framingham. _ 


17. Adjudg'd upon Demurrer that Plene Adminiſtravit is no good + ed. 01h, | 
Pl. 60. d. C. 


Plea in an Action of Debt brought againſt an Executor or Adminiſtra- Fl. 6 
lays the De- 


tor in the Debet and Detinet as for Rent. Sid. 334. pl. 19. Paſch. 19 Car. murrer Was 


2. B. TY Auſtin V. Miller. | | becauſe he 
| is charged 


in reſpect of Perception of the Profits, but if it were in the Detinet only it were a good Plea, which 


the Court agreed, and Judgment for the Plaintift, 


18. Caſe &c. againſt an Executor upon Plene Adminiſtravit pleaded, 
Holt Ch. J. declared, That the Plaintiff muſt prove his Debt, or elſe he 


' ſhall recover but a Penny Damages though there be Aſſets, becauſe this 


Plea only admits the Debt, but not the Quantum; that all ſperare 


Vebts mentioned in the Inventory ſhall be accounted Aſlets in the Ex» 
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Executors. 


cutor's Hands; For it is as much as to ſay that they may be had on 
Demand, unleſs a Demand and Refuſal is prov*d. 1 Salk. 296. pl. z. 
Trin. 5 W. & M. in B. R. Shelley's Caſe. 

19, Upon a Plene Adminiſtravit Holt faid, It an Inventory be pro. 
duced where there is one Particular of good and bad Debts, the Deten. 
dants ſhall be charged with the whole, becauſe he doth nor diſtinguiſh 
them, unleſs he ean diſcharge any Part of it by ſpecial Evidence 


_ Comb. 342. 7 W. 3. B. R. Anon. 


20. At Guildhall, upon Plene Adminiſtravit the Quſtion Was, If the 
Detendant ſhall be allowed the Payment of a Quarter's Rent accriug 
due within four or five Days after the Death of the Inteftate, he having 
received all the Profit ot the Land till within ſuch a tmall Time? ]: 
was objected that this was not a Debt due Tempore V itz of the Inteſ. 
rate, aid therefore it not being his Debt it ought not to be allowed to 


be paid out ot his Eſtate, On the other Side *rwas ſaid, that it will be 
hard that an Executor or Adminiſtrator ſhall pay a Rent out of his own 


Eſtate when the Inteſtate &c. had received all the Profits, except ſor 
two or three Days; and Holt Ch. J. ſeem'd to incline, that it this 


was a Term continuing after the Death of the Inteſtate, that the Admini- 


ſtrator ſhall be allowed tor the Rent; otherwiſe if it be. determined 


Caſes of 


Pract. in 
CB. 153. 
S. C. ſays. 
that the Mo- 
tion was 
granted 


Caſes of 
Pract. in 


C. B. 153. 
S. C. and 


otion was 


ranted. ——, 


bid. 154. 


his Death. Skin. 649, 650. pl. 8. Trin. 8 W. 3. B. R. Mitchel y, 
Meeſe. | | | | 
21. In Debt by Husband and Wife againſt an Executor who pleaded 
Plene Adminiftravir ; and upon Iſſue it was proved, that the Executor 
had aiſcharged a Debtor of the Inteſtate out of Ludgate taking a Bond from 
him tor the Debt, and it appeared that he was ſo extreme poor that he 
was downright ſtarving 3 Yer the Debt was judged Aſſets in Executor's 
Hands. 12 Mod. 346. Mich. II W. 3. „ 
22. It was moved to plead double Non Aſſumtſit and Pleue Admi- 


niſtravit, which was denied by the Court, ns Affidavit being produced 


that Defendant had fully adminiſtred. Notes in C. B. 234. Mich. 8 Geo. 
2. Heathfield v. Allen. 2 5 e 


See the Note at the next Plea. 


23. On Motion to plead double, Solvit ad Diem and Riens per Deſcent, 


it was objected that an Affidavit of the Fact as to Riens per Deſcent 


ought to be produced trom the Heir as from an Executor or Admioiſ- 


ſiays that the trator in a Plene Adminiſtravit, and the Objection was held good. No 
Rule. Notes in C. B. 234. Mich. 8 Geo. 2. The Burgeſſes of Wiisberch 


v. Frier. 


The Reporter adds a Note that Affidavit muſt be made by the Executor or, Adminiſtrator, that he 


hath tully adminiſt red, and by the Heir that he has nothing by Deſcent, before Motion. 


* — — 


— 


(Z. a. 1 2) Pleadings by 8800 or Adminiſtratoꝶ. 


Lad Aſſets to ſatisfy that Execntion of 2001, This was adjudg'd a good 


Fraudulent. 


1. TNEBT was brought againſt an Executor who pleaded a former Re- 
covery againſt him for 2001. and that Execution iſſued; an 
pleaded alſo another Fudgment had againſt him for 100 J. abſque hoc that he 


Plea, 


Executors. 353 | 


Plea, and the Plaintiff muſt reply, that he had Aſſets in his Hands ultra 
the 200 J. and ultra the 100 L tor beſore thoſe are ſatisfied, the Plain- 
tiff was not intitled to his Debt. cited by Vaughan Ch. J. Vaugh. 

105. as 19 E. 4. 12. b. | | | 

2. In Debt againſt the Defendant as Executor, he pleaded Plene Admi- Cro. E. 409. 
niſtravit; The Fury found that his Wife was Executrix, and that ſhe, to pl 16. Wil- 
deceive his Creditors, made a Gift of the Goods before Marriage, but ſtill cle v. 
kept them in her Poſſeſſion ; ana afterwards married the Defendant, and '1 5 
died, and that he had jo much of the Goods as are ſufficient to ſatisfy the judg'd by all 
Creditors ; adjudg'd tor the Plaintiff, becauſe the Peſendant by plead- the Juſtices 
ing Plene Adminiſtravit, had conſeſſed himſelt to be Executor, and Prrter Fen- 
therefore is chargeable; tor the Property of the Goods did not paſs out 

of the Wite by the Grant it being made by Fraud. Mo. 396. pl. 518. 
Hill. 3) Eliz. Watſon's Caſe. . 

3. A. brought Debt on a Bond of 1001. againſt B. and others Ad- BY 
miniſtrators of C. The Detendants pleaded in Bar divers former Recove- 3 Joc 
ries againſt them in Debt, and that they had not Aſſets præterquam Bona C. B TA 
i Catalla que non attingunt ad valorem of the ſaid Debrs recovered, ner's Caſe, 
The Plaintiff replied, that the Defendants ſince the Recoveries did pay slias, Tur- 
Part of the Debts in Full Satisfaction, Where with they held themſelves ne * 2 | 
content and offered to acknowledge Satistaction, but the Defendants adjudg'd. 
did refuſe to agree to that, to the Detrauding of the Plaintiff; And ad- 

judg'd that the Plaintiff thould recover; tor an Executor ought to ex- 

ecute his Office truly. Bridgm. 80. cites 8 Rep. 'Turner's Caſe. _ 

4. In an Action of Debt againſt an Adminiſtratrix who pleaded Sta- o Rep. 108. 
tutes, and further that ſhe had not ſufficient &c. The Plaintiff replied, that“. P ang > 
for one of the Statutes a /eſſer Sum was accepted in Satisfaction, and as to Pi 
the other, that it was for Performance ot Covenants, andthat none was ham's Caſe 
broken; and the Detendant demurred ; and adjudged tor the Plaintiff, 5. C. re- 
and that the general Averment of Payment and Acceptance, and that the oy _ 
Statute was for Performance of Covenants was good, becauſe the Plain- This. 
| tiff was a Stranger thereto. Bridgm. 80, 81. cites 9 Rep. 108, the 3d Re- 

N | 9 5 | ſolution. —- 


Brownl, 151. Brokesby and Vaux v. Treſham 8. C. 


— 


5. If Judgment were had againſt an Executor by Covin, the Plaintiff 7 
may traverſe generally ; But ſuppoſe that the Judgments were had upon 
good Cauſe, and after comes an Agreement as to pay ſo much a Month in 
datisfafFion, and in the mean Time to keep the Fudgment on Fort, in this 
Caſe the keeping the Judgment on Foot is traverſable, and the Pay- 

ment is but Inducement, and Matter of Inducement ſhall never be tra- 
verſable; Per Doderidge J. Lat. 111. Hill. 1 Car. Beaumont's Caſe, 

6. Debt againſt an Executor upon an Obligation. The Defendant 8. C. cited 
pleads ſeveral Fudgments ultra quod he had not Aſſets, The Plaintiff re- 4 deres * ” 
plies that thoſe Fudgments were kept on Foot by Frand, The Defendant C8 4 pA 

rejoins, that the ſaid ſeveral Fudgments were not kept on Foot by Fraud, affirm'd on 
and doth not ſay, nor either of them; and it is poſſible, that if one only a Writ of 
be kept on Foot by Fraud it may cheat the Plaintiſf of his Debt; and 1 1 was 
for this Cauſe Judgment was given for the Plaintiff, Freem. Rep 121. Chow abec | 
pl. 141. Trin. 1673. Waterhouſe v. Symonds, 8 C. cited 
| 1 5 5 | tans | rg. and 
Ibid. 290. Holt Ch. ]. mentions the Exception in that Caſe for not faying Nec eor? ald and ſaid 
he thought that hard enough, for in a general Iſſue you muſt ſay nec cor aliq', but in a ſpecial Bar 
you need not; for it falſe in Part it is ſo in all. | 


J. Debt upon Bond againſt an Adminiſtrator, who pleaded a Judg- 

ment againſt his Inteſtate in Hillary Term 26 Car. 2. and that he had 

not Aﬀeets ultra &c. The Plainriff replied, that an Action was then 
35 4X : brought 


— 


Executors. 

brought againſt rhe Inteſtate, but that he died before Fudgment, and tha 
it was obtained after his Death, and kept on Foot by Fraud. The De. 

fendant traverſed the Fraud, but did not anſwer the Death of the Inteſtate; 

And upon a Demurrer it was inſiſted for the Plaintiff, that the Judg- 

ment was ill, and that he being a Stranger to it could neither bring Er. 

ror or Deceit, and had no other ways to avoid it but by Plea, and the 

Court held that the Plaintiff might avoid the Fudgement without 

Writ of Error, eſpecially in this Caſe, where it is not only erroneous but wig, 

2 Mod. 308. Trin. 30 Car. 2. C. B. Randal's Caſe. 

Show. 289. g. Indebitatus Aſſumpſit againſt an Executor who pleaded ſeveral 
1 = K Judgments &c. and that he had not Aſſets ultra. The Plaintiff replied 
the Plaintiff particularly to each Fudgment, and averr'd that they were kept on Fot by 


354 


need not Fraud. The Defendant in his Rejoinder put all che Judgments toge. 


aver Fraud ther, and ſaid that they were not kept on Foot by Fraud; And upon a De. 


288 * murter the Queſtion was, whether he ſhould not have made ſeveral Re. 
is codugh Joinders to all the Judgments particularly, and not have put them all 
to avoid together? But per Cur. The Plaintiff need only aver in his Replication 
their Bar, that ſeparalia judicia praditia are kept on Foot by Fraud, and then this Re. 


clades joinder had been good likewiſe. 4 Mod. 63. Mich. 3 W. & M. in B. R. 
are ſaid that Beak v. Kent. 
Judicia ſepa- | | 3 I 8 | 
ralia prædicta were kept on Font by Fraud, —Carth. 195, S. C. and the Court held the Rejpinder good, 
| becauſe the Traverſe was that all or any of the Judgments were kept on Foot by Fraud; And if Iflue 
had been join'd that all were kept on Foot by Fraud, and it had been found that one alone had been, 
this [flue had been found for the Plaintiff, becauſe the Plea was falſe in Part, and therefore the whole 
is falſe, and conſequently this general Form of Pleading could be no Difadvantage to the Plaintiff 
(as is pretended ;) for he might have taken Iſſue that all were continued by Fraud or elſe he might 
have ſingled out one of the Judgments and taken Iſſue upon that alone. The Plaintiſt ſeeing the 
Opinion of the Court prayed Leave to diſcontinue, which was granted. | a 


9. If there is a Fraud in the Pleading of Judgments or Speciakie 


the Executor's 1/[ue muſt be taken on the Fraud; for if you reply a Com- 


zofition made, and that yet the Judgment is continued by Fraud, ſtill 
it is the Fraud that is traverſable ; and if one pleads ten Fudgments, and 
one of them is by Fraud, he has confefs'd Aſſets at leaft to the full Valuedf 
the Fudgment. 12 Mod. 528. Gould J. cited Deal v. Glleſton, and 
Workhoule v. Simon, and ſaid it had been held in C B. that a Tu- 


verſe ot the Compolition had been well. 
1.4 Rayn. 10. Debt upon a Bond againſt an Aaminiſtrator who pleaded ſeveral 


| Rep. 678. Fudgments, and nihil ultra 5 l. The Plaintiff replied, as to one Fulg- 


| $8C.ad> ment there was but 1 much due, which the Creditor was willing to accent 
judged. i Full, and that the Defendant 7 Fraud deferr'd the Payment of that 
_ and kept the Fudgment on Foot to defraud the Creditors, and replied 
ihe [4 
| Detendant rejoined that as to one Fudgment it was nat kept on Font by 
Fraud Sc. and as to anot her no Aſſets ultra fo much, aud ſo to the 3d, and 8 
to the reſt he joined in Demurrer; adjudged, if it appears then 


but if *ris ſhewed that the Adminiſtrator had not Aſſets to pay that 
Sum, tis no Fraud, and that the Concluſion of the Replication with 


hoc paratus eſt verificare as to every Judgment is well enough, bur 4 


general Concluſion to all had been better. 1 Salk. 311. pl. 16. Trin. 


15 i 3. B. R. the 4th and 6th Reſolution in Caſe of Parker v. Al. 


(Z. a. 13) 


me Thing as to another Fugdgment and demurr d as to the ret. The 


ie Debiee 


Vas willing to take leſs than is recovered, this is Evidence of Fraud, 


N.2m rr 


WEE EY 


Aer I. 


— — 


(Z. a. 13) Pleadings. In what Caſes he muſt name 
himſelf, or be named Executor or Adminiſtrator. 


A * 
I. EB 'T by one Executor; The ag rg ſaid that there is anot he- 
alive; Fudgment of the Writ ; The Plaintiff ſaid that he is 4 
charged of the Adminiſtration and never adminiſtred, and yer the Writ 
was abated, becauſe he may adminiſter when he pleaſes. Br. Executor, 
pt. 27. cites 41 E 3. 22. 5 Sn 
2. Debt againſt Adminiftrators ; It was agreed that if the Defendant 
ſays that the Party made him and another Executor who provgd the Teſta- 
ment, Judgment of the Writ brought againſt him as Adminiſtrator, and 
the Plaintiff ſays that he died Inteſtate, Priſt, and the Defendant would 
have eftopped him by the Teftament proved under the Seal of the Ordinary; 

6 non allocatur. Br. Adminiſtrator, pl. 11. cites 44 E. 3. 16. 
3. An Ezecutor who refuſes and takes Adminiſtration before the Ordina 
ſhall be impleaded as Adaminiftrator, but Executor in Right and Executor 

4 ſon tort demeſne ſhall not be impleaded as Adminiſtrator, but as Ex- 

ecutor in Pain of Abatement of the Writ. Br. Adminiſtrator, pl. 15. 

cites 30 E. 3. 9. | Crs, ng 
4. If Executor brings Raviſhment of Ward of a Raviſhment in Time 

of Teftator, he ſhall be named Executor in this Action; Contra of a tak- 

ing out of his own Poſſeſſion, there he need not be named Executor. Br. 

Executor, pl. 122. cites ) H. 4. 2. . LEE 

5. Executors affign Auditors to the Bailiff, and he is found in Arrear- Sp it the ong 

ges, and they brought Debt not naming them Executors, and counted how aſſigns Au- 


ditors &c. 


he was in Arrearages to the Teflator who made them Executors, and they ce - 


. 


efigned Auditors; Fhe Writ abated per Cur. becauſe they are not nam- of Debt u * 


ed Executors in the Writ; and this Exception ſhall be pleaded to the on the Ac- 


| Writ; Quod Nota. Br. Executor, pl. 12. cites 9 H. 6. 11. | count ſhall 


| Names of both by the Name of Executors ; for this Thing, viz, the Debt, was never in their Poſe 
{ſon ; Per Keble, Br. Execytor, pl. 101. cites 2 H. 4. 13. Wes * cir f 


6. Debt againſt Executor, he ſaid that the Teftator made him and F. F. S. P. Ibid: 
his N. 215 adminiftred eſs 1s alive A 20 named, T5 of} of Pl. 13. cites 
ablque hoc t hat he mage F. N. Executor, and ill; by which he /a:d ut Iſue there- 
ſupra, abſque hoc that he made both Executors; and the other e contra; uren. Br. 
Note a Diverſity; For where it is brought * againff Executor, it is no 8 Z 
Na to ſay that there is another Execucor alive if be does not ſay, that be 19 F. 6. 
has adminiftred ; but where it is brought f by Executor it is 4 good Plea td 1. for he 


lay char there is another Executor alive, tho he does nor lay thar be hall not bg 
bas admigiftred ; for if the one adminiſters, the Action ſhall be 15 ght 8 


in the Name of him and of all the others; but the Action ſhall not be gers — 
brought againſt him who does not adminiſter; Note a Piveiſity. Br. S. ee 

| | 3 N pl. 88. cies 
4. ' * 


my 


Executor, pl. 20. cires 33 H. 6. 38. 


| > E. 4. 12.— 
18. P. Ibid. pl. 13. cites 9 H. 6. 44.—S. P. in Account by Executors, to which the Plaincif ſaid, 


that after this the Teſtator made the Plaintiff his ſole Executor at B. in the County of M. &c. To 


which the Defendant ſaid, that the Truth is, that he made the Plaintiff his ſole Executor, but after 
this he made the Plaintiff and the other his Executors, abſque hoc that he made the Plaintiff his ſole 


Executor after this &c. and at laſt he was compelled to ſhew at a Day in this Term in his Rejoinder, 


that ſuch a Day he made both his Executors abſque hoc that he made the Plain:iF his ſole Executor 
alter this Day ; Quod Nota. Br. Executor, pl, 2 . cites 33 H. 6. 44. 
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. Executors. 


So where four are made Executors, and the one, or all except one, retuie betore the Ordinary, 
and the one proves the Teſtament, in Debt by him he and all the others ſhall be named; for the 
Teſtator cannot die teſtate and inteſtate; Per all the Juſtices except Danby. Ibid, pl. 24. cites 358 
6. 35, 36.—— 8. P. Ibid. pl. 69. cites 19 H. 6. 31, S. P. Ibid. pl. 88. cites 9 E. z. 12. 314 
but ſhould be 9 E. 4. 12.—8. P. if there are 20 Executors, and one only proves the Teſtamen; 


they may proceed jointly or be ſevered if the others will not ſus, Ibid. pl. 11). cites 21 E. 4, 


24. per tot, Cur, 


J. Debt againſt a Feme Executrix of the Teftament of her Husband , The 
Defendant demanded Fudgment of the Writ ; for the Baron died Inteſat 
and the Ordinary committed the Adminiſtration to her, and ſo ought 0 
be named Adminiſtratrix, and not Executrix; Judgment ot the Writ. 
The Plaintiff demanded Oyer of them; and ſhe ſbewed the Letters, which 
would that the Ordinary ordain the Feme Collector ad petend” levand' cli. 
gend' et exigend* omnia Bona, Catalla er debita defuncti, & illa wengni. 
oni exponend', et denarios inde ad manus Ordinarii ſolvend &c. ac plenum 
Inventorium inde conſiciend Ec. debitoreſque acquietandi c. poteſtatem com. 
mittimus. Per Fairfax, it appears that ſhe zs not intire Adminiſtraty 
therefore the Writ is good. Per Brian Ch. J. Debt does not lie againſt a par. 
ticular Adminiftratrix, As where the Adminiſtration is committed of all 
Things which ſounds in Action, Debt lies not, but againſt ſuch who has 
Adminiſtratiun omnium Bonorum & Catalla defunt# &c. by which, an. 

ſwer; Quod nota. Br. Adminiſtrator, pl. 34. cites 16 E. 4. 1, 2. 
8, It a Feme be Executrix and takes Baron, and atter be delivers My. 
ney to F. S. and her Baron dies, and ſve brings Writ of Account, ani 
does not name herſelf Executrix, and yer well ; becauſe it was a Thing 
which was once in her Poſſeſſion; Per Keble, Br. Executor, pl. lol, 
cites 2 H. 7. 15. | — 

9. In Debt by Adminiſtrators or againſt them all ſhall be named, Iu 
in Debt againf} Executors it ſuffices to name thoſe who adminiſter, but 
in Debt by Executors all ſhall be named, and in Debt againſt one as 

Heir he ſhall be named Heir, and it ſhall be Debet and Detinet. Br. 
Dette, pl. 183. cites the Regiſter, dS EE 
10. It Goods are taken out of the Poſſaſſion of one Executor where there 
are ſeveral Executors, he alone may maintain an Action, and that 
without naming himſelt Executor. Went. Off. Ex. 104. 

11. In Detinue for Gods delivered to and detained by Teſtator, and 
now detained by Executor, he need not be named Executor; For he ſhall 
not anſwer Damages for his Teſtator's deraining. Went. Off. Ex. 192, 

1 wo Debt againft an Executor, who pleaded that F. F. is Co-Executir 
2. S. C with him ao named in the Writ ; Judgment ot the Writ ; but does not 
Judgment aver that the other had adminiſtred. Upon which the Plaintiff demur- 
that Defen- red, and the Plea was adjudged ill; For although when an Executor 
- Gant ay wang ſues the Defendant may plead another Executor not named without 
cat Keb. thewing that the other has adminiſtred, for he may not know whether 
86 5. pl. 10, he has adminiftred or not; yet when an Executor is ſued, it he plead 
Swallow v. another Executor not named, he ought moreover to ſay that he has ad- 


gr cage miniſtred; for this lies in his Knowledge. 1 Lev. 16r, Paſch. 1) 


judged for Car. 2. B. R. Swallow v. Emberſon, 
the Plaintiff. „„ | | 
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(Z, a. 14) Bond to the Ordinary ; And in what 
Caſes Executor muſt account in the Spiritual 
Court. 


After many Legacies deviſes the Reſidue of all his Goods to ons 
* Taylor, and makes Trott bis Executor and dies. Trott after 
accounts before the Ordinary &c. and pays the Reſtdue to Taylor, and there- 
upon has an Acquitiance from the ſaid Taylor. Trott dies, and Taylor 
ſues his Executor in the Court of Requeſts to account de novo. The Execu- 
or pleads the Acquittance, and the Plaintiff thereupon demurred. Cook 
Attorney General prays a Prohibition, and the Court faid that an Ex- 
ecutor thall not be compelled to account in any Court, although the 
Court ot Conſcience ; But by the Court it was agreed, that an Execyu- 
tor of an Executor may be ſued tor a Legacy given by the firſt Teſtator. 
Noy 3. Hill. 2 Jac. B. R. Taylor v. Trott. 5 | 5 
2. The Court ſeemed that the Ordinary cannot take an Obligation of Hob. 8;. pl. 
the Adminiſtrator, that after the Debts and Legacies paid he will diſtri- "9. 1 
bute the Reſidue of the Goods at the Appointment of the Ordinary. Mo. SI. Fa 


| ) a S. C. & S. P. 
$64. pl. 1191. Hill. 13 Jac. Slawney v. Elbridge. held clear- 
Lev. 233. Hill. 19 & 20 Car. 2. B R Hughs v. Hughs, refolved that Bonds taken by the Eccleſi- 
aſtical Court to oblige the Adminiſtrator ro Diſtribution are void. But ſee Stat. 22 & 23 Car. 2. 


cap. 10. Infra pl. 7 


3. An Adminiſtrator is ſued in the Spiritual Court to make an Account, As to the 


and a Prohibition was denied; Bur otherwiſe it had been if to make 8 of 
a Diviſion of the Goods. Noy 24. Mich. 15 Jac. Mountague v. f, 2996s | 


V. which on an 
Clerk. Appeal was 
| | NE ng > 5 ordered by 
the Delegates, a Prohibition was granted. Noy 24. Took's Caſe. 


ann 0 Ibid. cites Paſch 16 Jac. 
C. B. Lanch v. Roſſe, where a Prohibition was granted as to making a Diviſion, but otherwiſe as to 
rendring an Account. | | 8 | | 5 


4. But if an Executor be ſued in the Spiritual Court to account a Ibid. ſays 


Prohibition will be granted. Noy 28. Mich, 15 Jac. Sparrow v. Nora the 


Norfolk. * H. 
25 3 | | Power to 
35 the Ordinary, but not for Acconnts by Executors. 


5. The Ordinary has no Power to hold Plea to try Payment or nt 
Payment, or to adminiſter an Interrogatory to a Witneſs, but ought to 


arcept the Account as it is; tor the Creditors may ſue for their Debts at 
the Common Law, and then Payment or not Payment ſhall be well 
tried, and there one Witneſs will ſuffice. Noy 78. Bellamy v. 


Alden. | WA. 
6. The Spiritual Court try Plene Adminiſtravit per Teſtes, bur if they 
retuſe ſuch Proof as is allowable at Common Law in Diſcharge of the 
Party, a Prohibition will go. 3 Bulſt. 315. Mich, 1 Car. B. R. Dickes 
v. Brown. OA i = tie. 5 „ 1 
J. 22 C 23 Car. 2. cap. 10. F. 1. All Ordinaries and eccleſtaſtical since the 
Judges having Power to commit Adminiſtration, ſhall upon their granting Statute of 
Adminiſtration of Inteſtates Goods, take Bonds with Sureties, two or more, 22 Car 2. 
in the Name of the Ordinary, with this Conditition, vis. The Condition of & Admini- 

| | | 4 * 3 this ſtrator by 


Executors. 


Virtue of this Obligation is ſuch, that if the within Bounden A. B. Adminiftraty 0 
the 2 all and fingular the Goods, Chattels and Credits of C. D. deceaſed, j, 
— by him make, or cauſe to be made, a true and perfet# Inventory of all and Singular 
to the Ordi- the (Foods, Chattels and Credits of the ſaid Deceaſed, which have or ſhall 
nary, on come to the Hands, Poſſeſſion, or Knowleage of him the ſaid A. B. or into 
r the Hands and Poſſeſſion of any other Perſon or Perſons fer him; and the 
3 ſame ſo made do exhibit, or cauſe to be exhibited, into the Regiſtry 

is bound to 7 Court, at or before the Day of next enſuing : And 
give in his the ſame Goods, Chantels and Credits, and all other the Goods, Chartels 


Account in 2724 Credits of the ſaid Deceaſed, at the Time of his Death, which at 


the Spiritu- any Time after ſhall come to the Hands or Poſſeſfron of the ſaid A. B. or in. 


al Court 


without be- fo the Hands and Poſſeſſion of any other Perſon or Perſons for him, do wel] 
ing cited; and truly adminiſter according to Lam; and further do make, or cauje to 


And a ber- he malle, a trite and juſt Account of his (aid Adminiſtration, at or before 


ſon intitled 
_ — Day of and ail the reſt and Reſidue of the (aid & 
too bs he Chattels ana Credits, which ſhall be found remaining wh the 25 A. 
Statute may yiſtrators Account, the ſame being firſt examined and allowed F by the 
. Fudge or Fulges for the Time being, of the ſaid Court, ſhall deliver and 
"roger 3 ron pay unto ſuch Perſon or Perſons reſpettively, as the ſaid Fudge or Fudpes,; 
count, as a by his or their Decree or Sentence, purſuant to the true Intent and 22 
Legatee ing of this Att, ſhall limit and appoint; And if it ſhall hereafter appear 
might have hat any laſt Will and Teftament was made by the ſaid Deceaſed, and the 


oo ee  FExecutor or Executors therein name do exhibit the ſame into the faid 
y 


For the next Court, making Requeſt to have it allywed and approved accordingly, if the 


of K in is a ſaid A. B. within Bounden, being thereuuto required, do render and deli. 
Legatee b, ver the ſaid Letters of Admi niſtration ¶ Approbation of ſuch Teſtament being 
the Statute, firſt had and made) in the ſaid Court ; then this Obligation to be void and 


d A 0 . . | g 
BEE Le- of none Effe(7, or elſe to remain in full Force and Virtue. 


gatee ſhall | | ; FS Ge ; | 8 

have the ſame Remedy as the other Legatees might before the Statute ; But a Nebtor cannot ſue the 
| Adminiſtration Bond for Non payment of a Debt to him, or a Devaftavit committed by the Admini. 
ſtrator. 1 Salk. 315. pl. 14. Hill. 6 Ann B. R. Canterbury (Archbiſhop) v. Wills, ——— 11 
Mod. 145. Canterbury (Archbiſhop) v Willet, S. C and by Holt Ch. J. an Executor is bound to 


account, but a Creditor muſt take the Account as the Executor has made it upon Oath ; but if a Le. 


gatee comes he may unravel the Account, becauſe it is the e Court for him to ſue in, and there- 
fore he is not bound by that Account; But if the Executor will pay him his Legacy, then he cannot 
compel him to exhibit an Inventory, or to Account, becauſe he has the End of his Suit ; and cites 


Ravm 470. | ; | | | | 
1 eee in a Bond according to the Statute 22 & 23 Car. 2. cap 10. that C. the Adminiſtra. 


tor ſhould bring in a full Inventory, and a Diſtribution was decreed by the Commiſſary and | udpe 
of the Court in Snobury in Suffolk to ſeveral of the Inteſtate's Relations, which the Adminiſtrator 
would not comply with, and therefore was excommunicated.” The Defendant craved Oyer of the 
Bond, and pleaded that there was an Account given in, and Iſſue joined that there was ro ſuch Ac- 


| count, and Puis darrein Continuance he comes and offers a Plea of a Releaſe. Exceprion was taken; 
Por if it ſhould be in the Commiſſary's Power to releaſe this Bond the Statute would be of no 


Force. And per Powell J the Doctor has not done well in giving this Releaſe, and it is a Breach of 
Truſt ; Quere quid inde venit. Holt's Rep. 660. pl, 9. Hill. 5 Aan. Butler v. Hammond. 


8. The Widow in the Spiritual Court ſer ap a Procurator for her | 


Children the Intants, and gets her Account paſſed, and each Child's 
Proportion aſcertained, and Diſtribution decreed, and on giving new 


Security got the old Security diſcharged ; The Court ot Chancery, 


without Regard had to the Proceeding of the Spiritual Court, decreed 
an Account of the whole Eſtate. 2 Vera. 47. pl. 45. Paſch. 1688. Biſ- 
ſell & Ux* v Axtell & al. AN FE „F 
9. A Perſon who had a Debt due to him from the Inteſtate by /implt 
Contract, but more than fix Years were elapſed, was adjudged to be a Cre- 
ditor within the Statute 1 Jac. 2. cap. 17. for it is a Debt though 
barrable by pleading the Statute of Limitations ; and theretore a Pro- 
hibition was denied. Ld. Raym. Rep. 232. Trin. 9 W. 3. Waintord 
v. Barker. e 1 DIP 8 e 
| | 10. The 
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11. The Spiritual Court may try the Iſſue of Plene Admisiſtravit, 
but if they over- rule this Plea, or refuſe to give Precedency to Debts 
of a higher Nature, and to vary from the Common Law they thall be 

bibited. Cumb. 189. Paſch. 4 W. & M. in B. R. Lady Win- 
chelſea v. Nichols. : . „ 

12. The Ordinary cannot compel. an Executor to give. Security. Per 1 Salk. 299 
Holt Ch. J. Ld. Raym. Rep. 363. Mich. 10 W. 3, in Caſe of the pl. 11. 8. 
Ki0g: . Kn. ; Rep 339. 


| | 25 | | in a Note 
there cites 8. C from the Author's MS. Report thereof, wherein it is obſerv'd that the Spiritual 


Court has ſomerimes refus d to grant rhe Probate of a Will to an Executor who has been reputed a 
Perſon of no Subſtance, and abſconded for Debt, until he ſhould give Security for a due Adminiſtra- 
tion of rhe Aſſets under Pretence that the Legacies, which were conſiderable, were in Danger of 
being Joſt; and thar they might as well rej-& an Executor where he decli es giving ſuch Security, 
ax where he refuſes to take the Oath of due Adminiſtration, which is the common Practice. But 
the Court of B. R. has in ſuch Caſe inforced the granting ot the Probate by a peremptory Mandamus. 


13. One by Will gives an Annuity out of his Perſonal Eſt ate; if the 
Executor has misbehaved himſelt, the Court will order Part of the Per- 
ſonal Eftate to be ſet aſide to ſecure this Annuity. 2 Wms's Rep. 163. 
Trin. 1723. Balteu v. Earnley. ; | 

14. Adminiftration is granted, and one Adminiſtration Bond is taken 
upon the granting it; another Adminittration Bond, in a farther Penalty 
cannot afterwards be taken. Barnard, Chan. Rep. 24. Palch. 1740. in 
the Caſe of Havers v. Havers. e 8 


4 1 
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(A. b) What Ads or Pleas of one ſhall bind his Ng 


Companion. 


— 4 


. 


Promiſe made by the 'Teitaror, ff one Executor acknowledges 3 ha * | 
the Action, and the other three plead Non Aſſumpfit their Plea fyall cen j, 
be received; Becauſe che Plea of that Executor which is beſt tor the 


and Power 


Teſtator ſhall be received, but the Executor who acknowledges the ovcr tbe 
Action ſhall excuſe himſelf of Damages by it, JP, 13 Car. B. H. c Ef 
between Chaffe' and Kelland, and others Per Cur. that the Pleas therefore it 
hall be return d. But Quere. = 35000 
ca Ot CAac 


is that the 
Executor ſhall bind the Eſtate of the Teſtator, Arg. and Judgment accordingly. 10 Mod. 324. in 


f I Nan action upon the Caſe againſt four Executors upon a Each Evecu- 


Caſe of Baldwin v. Church, 


Entry ſur Diſſeiſin; Two Executors prayed to be received to ſa e their Term by the Statute 7 
Glouceſter, and after the one, made Default; and per Rede Ch. J. it ſhall not be the Default o 


both; For that which is moſt beneficial for the Teſtator ſhall be talen. Br. Executor, pl. 94. cites 
As where they plead two Pleas, the Pleas which is moſt for the Benefit ot tile 
And where they plead a Releaſe, and the one 


21 H. J. 25. 8 
Teſtator ſhall be taken and firſt tried. Ibid. N ü 
makes Default after, the other ſhall maintain the Releaſe for the Advantage of the Teſtator. Ibid. 


. P. But per Kingſmill J. after they have join d in Plea the Default of the one is the Default 
of both. But Brocke ſays the Saying of Rede ſeems to be Law. And he who relinquiſh'd would 


uve ſurrender'd and was not ſutfer'd; For the Court has no Warrant but to Record his Default; 
the Reaſon ſeems to be inaſmuch as he is not Party to the Original. Br. Reſceit, pl. 79. citcs 8. C. 
—— Br. Defauk, pl. 53. cites S. C. f „ | | ERS 5 


2. If there are ſeveral Executors and the one releaſes the Debt, this is 

a Bar againſt all, and therefore where there are four Executors and 
Action is brought «gainſt one of them, and he admits the Writ and 
conleſſes the Action, this ſhall bind all the Goods of the gr ts: and 
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Payment by one Executor ſhall be good for all. Per Jenney. Br. Exe. 
cutors, pl. 88, cites 9 E. 3. 12. 314. but it ſhould be 9 E. 4. 12. 
3. The ſame it ſeems of a Receipt by the one Executor &c. I bid. 

4. Gift of a Chattel by an Executor, or his Releaſe without his Com. 
panion is good. Br. Done pl. 46. cites 24 E. 3. 31. 

5. A Feme, and F. N. were Executors, and the Feme took N. &. ;, 
Baron, and the Executors had Land, and Goods of a Stranger in Execution 
and J. N. the other Executor granted their Intereft in the Execution to th, 
Baron, and atcer the Baron granted it to a Stranger, and atter the Bargg 
and Femme, becauſe ſhe was Executrix, granted it over to another Man 
and the firit Grant of J. N. good, and the Second void; For Gitt of an 

8 Executor is good. Br. Executors, pl 130. cites 24 E. 3. 31. 

Fr. Scire 6. Account by two Executors ; the one was ſummon*d and ſever'd, and 
F 18 pl. the other ſued forth till the Deſendant was outlawed, and ſued Charter ;f 
ir Pardon, and ſbewed Acquittance of the Executor who was ſevered, and the 

other Executor ſaid, that the Teſtator had deviſed all the Reft of his Gods 
After his Debts and Exeqwies paid; Judgment if he thall be barr'd by 
the Acquitrance of his Companion who was fever'd ; Per Finch, You 
 thall be barr'd by his Acquittance, and ſhall be without Remedy un- 
leſs by Account againſt him before rhe Ordinary; and after Scire Facias 
was ſued againſt the Feme, at whoſe Suit he was outlawed ; For the 
one Executor was a Feme; And fo Note, that the Acquittance is ad- 
mitted good. Br. Executor, pl. 3). cites 48 E. 3. 14, 15. 

The Releaſe 7. But where 7wo Executors are, and the one refuſes before the Ordina- 

ee hen ry, he thall not be named with his Companion; and by Conſequence 

Bar where iS Releaſe thall not bar; Per Wich, quod tor. Cur. ncgavit. Br, Exe- 

one of them Ccutors, pl. 37. cites 48 E. 3. 14, 15. DE 
proves rhe | 

| If eflawent. Br. Executor, pl. 117. cites 21 E. 4. 24. 


8. Treſpaſs by A. and B. of certain Goods taken, the Defendant ſaid 
that one C. was poſſeſſed and made one of the Plaintiffs and one D. his Exe- 
cutors, and died; which D. releaſed to him all Actions Perſonal ; and 
by the Opinion of the Court a good Plea, and yet the Plaintiff brought 
the Action as De Bonis Propriis &c. Br. Treſpaſs, pl. 12. cites 
H. 6. 54. | | „„ RT PRs 
X 9. 7 85 Executors recover a Debt of their Teſtator's, and the one pray- 
ed to have the Body in Execution, and the other prayed Fieri Facias ; Exe- 
cution ſhall be awarded of the Body; For this is beft for the Teſtator; 

Per Cotteſmore. Br. Executors, pl. 125. cites 5 H. 6. 6. 

10. Debt againſt two Executors, and the one appeared, and the Plain- 
tiff counted upon an Obligation of the Teſtator, and the Executor confeſſed 
the Action, and Fudgment was given 3 the Debt and Damages againſt 
ail the Executors of the Goods of the Deceaſed. Br. Executor, pl. 16. 
cites 28 H. 6. 3. But 19 H. 6. it was faid that it was adjudged by 

Newton and Paſton, and their Companions, that the Plaintiff Hall re- 
cover the Debt and Damages againſt all the Executors of the Goods of the 
Heceaſed, and if they have nothing ot the Goods of the Deceaſed, then 


againſt him, who acknowledged, of his proper Goods. But by the Reporter 


the Damages for his own Time ſhall be of his proper Goods, Ibid. 
11. Subpœna was ſued, becauſe 7wo were Executors, and the one re- 
leaſed without the Aſſent of his Companion the Debt of the Teſtator, where 


the Will could not be per formed by Reaſon thereof, as ſurmis'd &c. and the | 


| Subpoena was ſued againtt him who releas'd, and him who accepted the 
Releaſe. Fineux ſaid, This is not remediable ; tor each Executor has 
the entire Power, But the Chancellor ſaid, None ſhall go away g's 
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the Chancery without Remedy; and therefore the one Executor thall 
not releaſe alone, and made ſeveral grand Reaſons for Conſcience, and 
{aid that wn would take Remedy in Conſcience. Br. Conſcience, pl. 

, cites 4 H. 7. 4. 
s 12. Note, per Keble where two Executors are, and the one only bar 
the Poſſeſron of the Goods, and a Man takes them from him, and he brought 
freſpaſs, and the Defendant pleaded the Releaſe of the other Executor, 
this is a good Plea ; For the Plaintiff had nor Poſſeſſion to him alone, 
but in Right of both Executors, and therefore the Releaſe of the other 
is a good Bar. Br. Executor, pl. 17) cites 16 H. ) 5. 6. 

13. After Summons and Severance the Executor that is ſummoned 
and ſevered is yet Party, tor he may releaſe the Suit; Per Beadloes, 
Dal. 51. pl. 19. 5 Eliz-- | „„ 5 
14. Two Executors brought Action of Debt. The one was ſummon- 
el and ſevered, yet he may releaſe beſere Fudgment ; but after Fudgment 
he cannot acknowledge Satisfaction, becauſe he is not privy to the 
Judgment; and yer his Releaſe before Judgment ſhall be a Bar not- 
withſtanding the Severance. D. 319. b. pl. 15. Mich. 14 & 15 Eliz. 

_—_ | | 1 N ; 

\ 15. One Executor ſhall not be charged by the Devaflavit made bv . -- 

the 2 ; for the Act of one "Pape. thall charge N no bs = 2 
ther than the Goods of the Teſtator in his Hands amount to, but not 8 the 
to charge him of his own Goods, Cro. E. 318. pl. 5. Mich. 36 Eliz. Defendants 
B. R. Hargthorp v. Milfortn. | 8 

16. Where they ſhall be charged of the Goods of the Teſtator the fally adevi- 
Nonſuit, Releaſe, or other Act of one ſhall bind che other, but nor if they niſtred, and 
ſhall be charged de Bonis Propriis cites 11 H. 4. 59 where both do ſo vothing 
waſte the Goods, Execution ſhall be againſt both of their proper Goods. 33 5 
Cro. E. 318. pl. 5. Paſch. 36. Eliz. B. R. Hargthorp v. Milforth. was found 

I 25 8 | that the De- 


ſendants and A. their Mother were made Executors, and that A. had adminiſtred and waſted the Goods 
to the Value of 600 l. and that the Defendants had not Goods of the Teſtator but to the Value of 
161. and that A. was dead. It was the Opinion of the Court, that one Executor ſhould not be 


charged by ths Devaſtavit made by his Companions ; and the Court held clear, that the Judgment 


ſhould be of the whole Debt, but the Execution ſhould be only of the 161. which was found in 
the Defendant's Hands. — 8. C. cited Barnes's Notes in C. B. 318, 319. Paſch 8 Geo. 2. in Caſe of 


Champnes v. Browne. 


1. If there be two Executors, and one diſſents, yet the Act of the 
other ſhall be good. Toth. 151. cites Feb. 39 Eliz. Bacon v. Bell. 
19. Two Executors made Partition of Specialties of their Teſtator, 
and afterwards one releaſes to the Debtor a Bond which by the Parti- 
tion belongs to the other, the Debtor having Notice of the Partition; 
yet Ld. Keeper Egeton would not relieve the other Executor. But if 
the Releaſe had been procured by Covin tor a leſs Conſideration than the 
Debt really was, the Debtor thould ſatisfy che Overplus. Mo. 620. pl. 
846. Mich. 42 & 43 Eliz. in Canc. Anon. 
20. Though by one Co-Executor's Grant of bis Part of a Term the 
Whole paſſes, yet one may demiſe or grant the Moiety of zhe Land for 
the whole Term, and ſo may the other, and ſo they may ſettle in Truſ- 


| tees for them a Moiety for each either in ſeveral or undivided, Went. 


Ex. 99. KL 95 
21. The miſ-doing of the one ſpall not charge the reſt, as both appears 
by the Book of Entries, (fol. 320,) and was alſo held in Time of H. 
7. (Kelw. 23.) and of this Opinion were the Judges in the Caſe of 
Walter v. Sutton in C. B. and ſhorcly after in B. R. in Caſe uf 
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362 Executors. 
mes Pankford v. Metford, though neither of the Caſes are printed. 
Went. Off Ex. 161. FT, 
22. The Poſſeſſion of one Executor is the Poſſeſſion of all the reg. . 
So as if one appearing to a Suit, and the other making Default : 
whoſe Hands all the Goods be which are not adminiſtred; /, I fa 
here he that appears pleads that he hath nothing in his Hands, this thal} 
be found againg him; tor whatſoever any of the Co-Executors hath, be 
alſo hath, and is in his Poſſeſſion; and ſo ſhall the Creditor recover, and 
bave Judgment to be ſatisfied our of the Teſtator's Goods, as in his 
Hands. And therefore if Goods be taken from one, all may maintain 
an Action of Treſpaſs thereupon ; for the Poſſeſſion of one is the Poſſe 
ion of all, But the Poſſeſſion ct one ſhall not be ſo the Poſſeſſion of 
all as ro charge the other's own Goods. Went. Off. Ex. 99, 100. 
23. In an Action of Debt againſt two Executors, and Plene Adminiſ- 
travit pleaded, an Inventory had been exhibired by one of them, and 
it was holden the other ſhall not be obliged by it, bur the Plaintiff 
ought to prove that he hath actually adminittred, and that Goods came 
to his Hands, and ſo give him a Charge becauſe he was bur Executor 
here of his own Wrong, and becauſe the Plaintiff could not prove 
this, he was nonſuited. Clayt. 106. pl. 110. 8 Car. betore Whitfield 1. 
1 Ireland's Cale, 55 55 CC 
Bridgm. 35. 24. Where there are two Truſtees of a Leaſe or two Executors, and 
S, C. 2 one ꝛwaſtet h the Goods, the other ſhall not be charged unleſs he was a C- 
I 7 actor. Toth. 152, 153. cites Trin. 9 Car. 'Townley v. Sherborne. 
oncurrence | | i | 


of ſeveral Judges Aſſiſtants. = | Toth. 1 51. cites Trin. or Mich, ) Car. Downes v. Wiſeman, 


25. In Caſe of joint Executors none is chargeable for more than 
comes to his Hands ſeverally; But yet in that Caſe if by Agreement 
among themſelves one be to receive and intermeddle with ſuch a Part 

cot the Eſtate, and another with ſuch a Part, each of them will be 
chargeable for the Whole 3 becauſe the Receipts of each are purſuant to 
the Agreement made between both, Per Hale Ch. B. Hard. 314. pl. ;. 
Mich. 14 Car. 2. in Scacc. RE 8 
26. Though at Law one Executor is not anſwerable for the Devaſa- 
vit of the other, yet in the Eccleſiaſtical Courts and by their Law if 
an Executor proves the Will they will charge him, though he inter- 
medd les no further than to pay the Legacies; But Quære, If that is 
not only where there is a Failer of bringing in an Inventory. Ch. Caſes 
201. Paſch. 22 Car. 2. Vanbrugh v. Cock and Drybutter. 
The Queſ- 25. Executors who all join in a Sale ſhall all be charged, though one 
tion was, oyly receives the Money, and he afterwards became Inſolvent. Secus of 
rut nag Truſtees. Chan. Prec. 113. pl. 144. Mich, 1701, decreed by Lord 
ors join i * wh 
in Sales, If Keeper. Aplyn v. Brewer. „ 
they ſhall be . | 


anſwerable for the Receipts of each other ? Ld. Keeper doubted, and would conſider of it. 2 Vern | 
Fog. pl. 453. Trin. * in the Caſe of Fellows v. Owen. — Ibid. 515. pl. 464. S C. Mich. 
| y ſhould not; but that upon Payment of the Money received by the one into 


1705. decreed that the ot 
Court he ſhould be indemnified.— 2 Vern. 570. pl. 516. Hill, 1706. S. P. Murrell v. Cox and 


Pitt, in which Caſe the Executors divided the Money on Sale of Stock in the Eaſt India Company, 


decreed accordingly at the Rolls and on Appeal affirm'd by the Ld, Keeper. 


28. Two Executors join in an Acquittance, but one only receives the 


Money, both are chargeable for it to the Creditors ; But the actual 
Receiver only to Legatees. 1 Salk, 318. In Canc. 12 Ann, Church- 
hill v. Hopſon. Ho — — — 
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29. One of the Executors was a Banker of great Credit, and Caſhier 
to many Monied Perſons, and the other Executor having received 5001. 
of the Teſtator's Money paid it into his Co- Executor the Ban bers Hands, 
and who was the Perſon with whom the Teſtator intruſted his Money in his 
Lite-time ; for which Reaton Ld. C. Harcourt thought that the other 
Executor ought not to be charged with that 500 1. he having only 
truſted him whom the Teſtator himſelf in his Lite-time intrufted, aud 


whom at his Death he made one of his Executors. W ms's Rep. 241. 


Mich. 1713. Curchill v. Lady Hobſon, | | 
30. A. deviſes a Legacy of 200 l. to B. payable at 1 5, and in the Iu- 
terim to be put out by Executors, and deviſed other Legacies, and the 


Surplus of his Real and Perſonal Eſtate to C and D. whom he made Ex- 


ecutors. D. being an Infant C. proved the Will alone. B. being 15 applied 
zo C. for the Legacy, for which C. paid B. Intereſt. E. Guardian to D. 
the Infant Executor ſettled Accounts with C. relating co A's Eſtate, 


and left 100 l. in C's Hands to pay B. and received Inatereſt after for 


the Share of D's Surplus. C. became a Bankrupt, B. came into the 


(Commiſſion and proved the 200 l. Legacy as a Debt, and received ber Di- 


vidend, The Guardian for D. came in &c. and received his Dividend 


for the Surplus belonging to D. leſt in C's Hands, On a Biil by B a- 
gainſt C. and D. for the Legacy, it was decreed that B. Should have Sa- 
1 action againſt D. out of A's Eſtate come to his Hands, or what D. or 


his Guardian received for Intereſt of the Surplus or the Dividend. 2 Ld. 
Raym. Rep. 1320, 1321, 1322. Mich, 1 Geo. in Caſe of Spendlove v. 
Aldrich & al. VVV 
31. Any or either of the Executors, though they are only in Truſt, 
may receive and give Diſcharges for Money before Probate, eſpecially 


when (as appeared in the principal Cafe) they afterwards proved the 


Will, and fo were Executors ab initio. Agreed. Abr. Equ. Caſes 
319. Hill. 1729. Auſten v. Executors of Sir William Dod well. 
32. Three Adminiſtrators appointed a Receiver, who received a Sum of 


Money for their Uſe, and divided to each Adminiſtrator one third Part. 


Two of the Adminiſtrators afterwards failed. The Queſtion was upon 
a Point reſerved at Niſi Prius, Whether the third Adminiſtrator was 
liable tor the whole Sum, or for his owa third Part only to a new 


Adminiſtrator? Per Cur. the Defendant is reſponſible for chat third 
Part only which he received, and not for a Devaſtavit committed by 


his Co-Adminiſtrator. If Payment had been made to a wrong Perſon 


the Caſe had been otherwiſe ; bur here the Money was properly paid. 


Defendant is not concerned how his Co-Adminiſtrators diſpoſe of their 


Parts. The three are equally encruſted. Barnes's Notes in C. B. 318, 


319. Paſch, 8 Geo, 2. Champney v. Browne. 


1— 


(A. b. 2) Joint-Executors ; Inter fe. 


| Remedy for one againſt the other. And Pleadings. 


I. N Executor ſhall not have an Account againſt his Companion. The one 
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'Y Noy 78. in Caſe of Bellamy V. Alden, Cites 13 E. 3. Exe- Sannot torce 
cutor 91 | | | the other to 
x | | | account in 
: © | $ID Chancery; | 
Per Serjeant Maynard. Sid. 33. pl. 13. Hill. 12 & 13 Car. 2. in Canc, Aprice v. Flower. But be 
Reporter ſays, Quære tamen. E 5 . 
155 2. Releaſe 


1 Executors. 


— — 


11 H. 4. 83. | 
3. It one Executor be poſſeſſed of Goods of the Teſtator, and the other 
Executor takes them from him, the other has no Remedy by any Action. 
Br, Executor, pl. 98. cites 39 H. 6. 27. „ 
4. In Treſpaſs ; Per Brian Ch. J. where a Termor deviſes his Term, 
the Deviſee cannot enter alter his Death without Livery of the Exe. 
cutor; By which he ſaid, that the Deviſor made the Plaintiff and this De- 
endant his Executors, by which he entred ; And per tor. Cur, he may 
enter and hold in Severalty. Br. Deviſe, pl. 24. cites 20 E. 4. 9. 
An Execu- 5 Treſpaſs by A. againſt B. who ſaid that W. was prſſeſſed of the. 


tor to om Goods, and made the Plaintiff. and Defendant his Executors and died, | 
the reſt of p , 


Ihe Goods of Which he took the Goods &c. judgment 11 Actio. The Plaintiff ſaid, | 


the Teſta or that the Zefatcr willed by his Teſtament, that when all the Debts and le. 
were given pactes were pard the Plaintiff ſhould have the reſt of the Goods which re- 
__ z mained, and that they had paid ſuch Debts and Legacies, and ſhewed 
any ain to whom &c. which were all the Debts and Legacies, and the Goods in 
the ſame Re- the Action were the Refedue which remained, by whrch the Plaintiff took 
cue againſt them, and was poſſeſſed till the Defendant took them; By which the De. 
n fentant ſaid, that ſuch a Legacy and ſuch a Debt is yet que, and not paid, 


if rhe other 42/que Hoc that the Debts and Legacies alleged by the Plaintiff were all the 
Executor * Debts and Legacies &c. and the Iſſue found for the Plaintiff ; And per 


takes them Cur. the Traverſe was well taken, and ſhall come of his Part who took 


- e it, and not of the other Part, and without the Traverſe the Plea is not 
lave 8 


aſs againſt 5 
. traverſe, Br. Traverſe per &c. pl. 187. cites 6 H. J. 5. 
Executor, N N 5 


pl. 104. Cites 6 H. 7. 5. 


D 23. b. 6. Co-Executors cannot make Partition of the Goods between them 


pl 146. Fin. Law 8vo. 168. cites 1) H. 8. 22. 21 H. J. 29. 
erg. cites | | 75 
27 H. 8. 22, — Br. Executor, pl. J. S. P. cites 27 H. 8. 21, 22. 


14. Nor of a Term for Years, for they are not like joint Leſſees, where 
each has but a Moiety in Intereſt, though he has Poſſeſſion of, or though 
the Whole, whereas each Co-Executor has the Whole, and there are no 
Parts or Moieties becauſe Co-Executors. Went Off. Ex. 98, 999. 


7. Note per Cur. that the one Executor cannot give any of the Goats of 


the Teftator to another, Br. Executor, pl. J. cites 2) H 8. 21, 22. 


8. And if the one dies, the other who ſurvives ſhall have Detinue a> 
gainſt the Executor of him who died, or againſt bim who has the Poſe 


ſeſſion of them; Quod Nota. Ibid. 


9. If I make my Debtor and another Executor, and Debtor dies, the 
_ other Executor ſhall have Debt againſt the Executors of Debtor, be- 
_ cauſe the Action was only in Suſpence, and not extinct, and ſo is re 


_ vived, Per Keble; Arg. Keilw. 122. b. pl. 75. 


lo. Demurrer pretending one Executor cannot ſue another was over- 


ruled, becauſe the Matter is mere Teſtamentary. Toth. 137. cites 20 Eliz, 
Crocker v. Hamden. © | | SE. 


11. A. the Plaintiff's Brother deviſed Goods to bis two Sons to be deli. Z 
vered at their full Age, and made the Plaintiff and Defendant Executors. 
1001. of the Goods came to the Plaintift's Hands, and 250 l. 


came to the Defendant's Hands, The Plaintiff's Bill is, that in re- 
ſpect of the Truſt and Joint- charge which may ſurvive, that the Plain - 
riff and Defendant may each be bound to the ot ber to pay the Children 


their Portions in their Hands at their full Age, and if either Plaintiff 
or Detendant die betore, then the Execator ſhall pay that which was in 


the Teſtator's Hands to the Survivor, which this Court thought in 


Con- 


2. Releaſe to one Executor ſhall ſerve for all. Br. Dette, pl. 65. Cites 


good ; for he has not confeſſed and avoided it, and therefore be ought 10 
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Conſcience to be meet, becauſe the Defendant by Anſwer contelles the 
Truſt and Receipt of 2501. Therefore a Subpœna is awarded againſt 
the Detendanr, ro ſhew Cauſe why it ſhould not be decreed. Cary's 
Rep. 112, 113. Cites 21 & 22 Eliz, Cotton v. Cauſton. 

12. One cannot aſſign a Term to the other becauſe he was poſſeſſed of 
the whole Term before. Cro. E. 347. pl. 19. Mich. 36 & 37 Eliz. 
B. R. Pannel v. Fenn. 0 

13. Oue Executor may ſue another in this Court though not at Law. 
Toth. 150. cites 1585. Allen v. Story, and 39 Eliz. Okely v. 
W | | = „ | 

15. One cannot give or releaſe his Intereſt to the other; But it will 
be void, and the Releaſor ſhall {till have as much as his Re-leflte; 
becauſe each had rhe Whole before, and therefore it was held long 
lince that by ſuch Releaſe of his Part of a Debt, or by Grant of his 
part of Teſtator's Goods all was diſcharged or paſſed, becauſe each 
had the Whole, and there are 20 Parts or Moieties between Executors. 
Wear. Off. Ex. 99. 55 M N 
16. So, and for the Tame Reaſon the one cannot make a Leaſe ro the 
other of any Part for he had the Whole, Went. Off. Ex. 99. 

17. A. and B. are joint Executors, and the Reſduum deviſed to them. Fin. Rep. 
A. dies. The Adminiſtrator of A. ſues B. tor an Account which was 290. S. C. 
decreed, (but to the Diſſatisfaction of the Bar.) Chan. Caſes 239. 3 
Mich. 26 Car. 2. Cox v. Quantock. | 


on the Pray- 


5 —- cr of Coun- 
ſel to the Ld. Keeper to reverſe his Decree, he directed that ſeveral Judges be attended with this 


Order, and to certify their Opinions, who were ſeverally attended but gave no Opinion; whereupon 
the Ld, Keeper upon conſidering the Matter again ordered the Bill to be diſmiſſed, but withour 
Coſts. 2 Freem. Rep. 140. pl. 178. Cox v Queeniock S. C decreed ; but ſays that upon a Re- 


hearing the Ld. Keeper took the Aſſiſtance of Ld Ch. J. North, and th: ec other Judges, who were 


of wma that it was againſt the Common Law in the Point of Survivorſhip, atid would introduce 
a Relief in Equity againſt all Survivorſhips in Cale of lointenarcy, having no other Circumſtances 


in the Caſe, and ſo that Decree was reverſed. The Reporter adds a Nora, that this was reverſed 
chiefly on this Ground, that Debts may ariſe 7 Years after, and ſo the Eſtate ſhould ſurvive for the 


Equ. Abr. 242. (C) pl. 1. S. C. abridg'd from . 


Poſſibility of Advantage to the Creditors. 
Chan, Caſes 239. But the Author (Mr. Foley as is ſtrongly ſuppoſed) makes a Quære in the 
Margin; For that the Reſolutions ſince have been otherwiſe in Equity; and it ſeems well ſettled, 


that the Survivor ſhall have the whole by Law ; as where a Man deviſed Goods to A. and B. and 


the Executor aſſented to the Legacy, and A. died, and his Executor ſued in the Spiritual Court tor 
A's Share, there being no Survivorſhip in ſuch Caſe, by the Eccleſiaſtical Law; whereu 
a Prohibiton, and declared ; and upon Demurrer and Argument, it was adjudged the 
ſhould ſtand; for by the Aſſent of the Executor, the Intereſt was veſted in the Lega:ces, and be- 


came a Chartel in them, governable by the Rules of the Common Law. Mich. 29 Car. 2. between 


Baſtard and Stukely. 2 Lev. 209. and ſays See 1 Lev. 164 2 Jo 161. 130. 


18. A Co- Executor was decreed to perform an Award 12 Years after 
the Award made, and though the other Co-Executor made no Demand in 
all that Time; but Tranſactions were between them. Fin. Rep. 384. 

Trin. 30 Car. 2. Sweet v. Hole. „j½%;%%% anos Ar AI AS 

19. They are to be conſidered as Jointenants where Survivorſhip S. P. decreed 


ſhall take Place as well in Caſes of Chattles as in Caſes of Inheritance, *<ordingly 


Equ. Abr. 243. pl. 3. Trin. 1929. at the Rolls, Cray v. Willis. at the Rolls 


on Time 
taken to 


conſider of the Caſe, and citing moſt of the Authorities both out of the Civil and Common Law. 


u. Abr. 243. pl. 4. Trin. 1730. in the Caſe of Hunt v. Berkley. 


But if Teſtator deviſes to one of his Executor the Reſiduum after ſuch Debts and Legacies paid, 


there after P.yment ſuch Executor may take the Goods and maintain Treſpaſs againſt the other Co- 
Executor it he takes them from him, and conſequently Detinue for k-eping or detaining them. But 
this is as Legatce, his own Aſſent perfecting the Legacy. Went. Of. Ex. 99. | | 


5 A 35 (A. b. 3) 
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(A. b. 3) What one may do without the other. 


And where one is an Infant. 


Br. Execu- 1. WNEBT fall be brought by one Executor only where there are thru 


cites Fe G Executors, and the Plaintiff only ſold the Goods of the Teftaty 


for a certain Sum; For it is of his own Contract only; but of Debt due 
to the Teſtator all ought to join. Br. Dette, pl. 8 1. cites 38 E. 3. 9. 

Br. Conſci- 2. It one Executor will releaſe a Debt without the Conſent of his 
ence, pl 7. Co- partner, whereby the Will cannot be performed, the Releaſor and the 
cites S. C. Releaſee ſhall be ordered therefore in Chancery; by the Chancellor 
againſt the Opinion of Fineax. Cary's Rep. 20. cites 4 H. J. 4. 
Co, Litt. 3. 21 H. 8. cap. 4. S. 1. Where Part of the Executors of any Perſan 
113. a. ſays making a Will of Lands to be ſold by his Execators refuſe to take upon then 


3 the Adminiſtration, all Bargains and Sales of ſuch Lands made by ſuch 


of the Law only of the Executors that accept ſuch Adminiſtration ſhall be as effetF ual a 
extends only if all the Executors had joined in the making of the Bargain and Sale. 
where Exe- F. 2. Provided that this Act ſhall not give Power to any Executors ts 


N erg bargain or put to ſale any Hereditaments atherwiſe than by the Common 
ſell, yet Law. 
this being a | I | | | | 
Beneficial Law it is by Conſtruction extended where Lands are deviſed to Executors to be ſold. Yet 
in neither of thoſe Caſes, albeit one refuſes, can the other make Sale to him that refuſed, becauſe 
he is Party and Privy to the laſt Will, and remains Executor ſtill, But Ld. Coke ſays, That his 
Advice to them that make ſuch Deviſes by Will is to make it as certain as they can, as that the 
ale be made by his Executors or the Survivors or Survivor of them if his Meaning be fo, or by 
uch or ſo many of them as take upon them the Probate of the Will or the like And it is better 
to give them an Authority than an Eſtate, unleſs his Meaning is that they ſhould take the Profits of 
bis Lands in the mean Time, and then it is neceſſary that he deviſeth, that the mean Profits till the 
Sale ſhall be Aﬀets in their Hands; For otherwiſe they ſhall not be ſo. 

A. ſeaſed of the Manor of D. deviſed the fame to J. S. and three others, and their Heirs, to the 
Intent the Deviſees ſhould ſell it for the beſt Profit, and convert the Money to the Performance of 
his Will, and makes them his Executors, and dies. One of them refuſes to ſell, but the other 
three fell, living the Fourth. Adjudg'd that the Sale was good by the Three, either by the Com. 
mon Law or by the Statute 21 H 8. and the making them his Executors is as much as if he had de- 
viſed that the Executors ſhould fel], and in ſuch Caſe the Sale by the Three without the Fourth is 
good. Cro. E. So. pl. 43. Mich. 29 & 30 Eliz. Bonefant v. Greenfield. Le. 60. ph. 48. $.C, 
—— Gotdb. 77. pl. 92. S. C. adjornatur. | | 11 1 5 


4. Three Executort, one an Infant, they muſt ſue by Attorney, be. 
cauſe they make all but one Perſon, and ſue in Autor Droit. Cro. E. 
378. in a Nota in pl. 28. Hill. 37 Eliz- C. B. in the Caſe of Rut- 
land (Counteſs) v. Rutland (Counteſs) ſays it was reſolv'd that it 
3 was good. 5 ies 5 „„ N 
Tro E. 48. 5, There were two Executors, and the one of them gave a Bond 
on - >. C due to Teſtator to a Creditor of his own in Payment of his own Debt, 
| ria and dies; adjudged that Detinue lies not by the Survivors. Mo. 422. 


be divided. pl. 589. Mich. 3) & 38 Eliz. Kelſick v. Nicholſon. 
But Ibid. | = Ps Ss ES 
496. S. C. adjudged by three Juſtices, contra Fenner for the Defendanr. 


6. The waving of one Executor is good; and though that he might 
after adminiſter, as the Book of 21 E. 4. is, tor that the Intereſt of Þis 
Companion preters his Authority, where there are two or more. Bur Ul 
there be but one Executor, and he refuſeth, and the Ordinary grants 
Adminiſtration to another, he cannot then adminiſter again. 2 Brownl, 
58. Agreed by all the Juſtices in the Caſe of Bedel y.Bedel. Hill. 


. B. „ Th 
8 Jac need ER 7, There 


not ſue per Attornatum, yet if he does ſue per Attornatum and recovers, his 


Mich. 22 Car. 2. Fox wiſt v. Tremaine. 


Cox and Pitt. 


— 


— — - 
* - * 
— 


12. Infant Executor ought to ſue by Guardian; Twiſden J. ſays it 2 Sund. 
has been ſo adjudg'd. Vent. 54. Hill. 20 & 21 Car. 2. B. R. Fox- 213. S. 
wiſt v. Tremain. RS | Show 

5 8 Arg. 
that he ought to be ſued by Guardian, or elfe it is Error, cites Sty. 318. Wild my 1 


and adjudged accordingly, Ibid. 10. Coan v. Bowles, — Tho' an Infant ſole Executo- can- 
- | Appearance is no Error : 
but tis other wiſe where he is condemned in the Action; Per Holt Ch. I. Carth. Penh > We) 
& M. in Caſe of Coan v. Bowles. | e J TP "OY Patch, 2 W. 


13. And though above 17. he ought to ſue by Guardian or by 


Prochein Amy. Vent. 103. Mich. 22 Car. 2. B. R. in Caſe of Fox- 


wiſt v. Tremain cites Peyron v. Dorce. 5 a 
14. Four Executors; two of them are under Age; Quære, whether Ibid. 102, 
they ſhall ſue by Attorney? It ſeems thoſe of Age may make an Attor- Mich. 22 


ney for thoſe under Age. Vent, 40. Trin. 21 Car 2. B. R. Fox- * > 
wilt v. Tremain, e e 
| Rainsford 


and Morſton J. contra Twiſden, abſente the Ch. Juſtice ——R aym. 198, S. C. but no Opinion. — 
Mod 296. S. C. Moreton and Rainsford were of Opinion contra Twiſden, but lays that at.erwards the 


Suit was compounded.— Lev. 299. adjudg'd accordingly that the Defendant aniwer over.— Sid. 


499 pl. 13. S. C adjudged accordingly. The Reporter ſays Nora, it was agreed by all that if one 
Executor be of full Age and another within 17 Years, that they ſhall join in Action, becauſe both 
are Executors Quoad Eſſe though they are not Quoad Executionem. 2 Saund;212, 213. S. C. 
reports it ta be adjudged by Moreton, Rainsford and T'wiſden, (the Chief J. being Sick) for the 
Plaintiff; but Twiſden ſaid that his Opinion was, that the Infant Execu-or cannot ſue by Attorney, 
but ſaid that the Opinion of the Chief Juſtice and the other Juſtices were to the contrary. Where 


an Infant is Executor alone he cannot ſue per Attornatum, for if he do he ſhall be ametced Pro falſo 


clamore; but where he is joined with others of full Age it is otherwiſe, becauſe tho'e of full Age 
have Authority to diſpoſe all their Aſſets without the Aſſent of the Infant, and this is the Reaſon of 


the Difference between an Infant Plaintiſt and Defendant in 2 Saund 21 2, (Mich. 22 Car. 2. Foxwith 


v. Tremain.] Per Holt Ch. J. Carth. 123. Paſch. 2 W. z. in B R. in Caſe of Coan v. Bowles. 
—— 2 Saund 212. denied to be Law, and held that Infant Executor can neither ſue or be ſucd by 
Attorney. Gibb. 2. Mich. 1 Geo. 2. B. R. in Caſe of Keniſton v. Friskobaldi. Oe, h 


.15 There were two Executors and one of them an Infant, they both Lev. 299. 


1 * | | * ks S, C adjudg- 
joined in an Action, which they brought per Attornatum; it was objected ed by Kain 


that they could nor ſue by Attorney, becauſe an Infant may not make ford and 
a Warrant of Attorney; for the Law preſumes that he is not able to Moreton, 


inſtruct one; but was it adjudged, that ſince one of the Executors was Contra 


of tult Age, they might both ſue per Attornatum, tor both repreſent Tuiden. 


the Perſon of the Teſtator, and ſue in the Right of another; and it DR 


ſeems unreaſonable, that one of them ſhould ſue per Attornatum, and S. C. ad- 


the other by his Guardian; bur Twiſden Was of another Opinion, viz, judg'd ac- 


That an Infant Executor cannot ſue per Attornatum becaule he cannot * 5 


make a Warrant of Attorney, and it he ſhould be nonſuit he muſt beg 6 but 

in Miſericordia, which an Infant ought not to be. 2 Suund. 20). 212. S. P. does 
e | not appear. 

— did. 449. 


pl. 13. 8. C. & S. P. adjudg'd accordingly, but Twiſden fortiter e contra. Mod · gy. pl. 102. 
and 72. pl. 26. and 296, pl 40. S. C. & S. P. held accordingly; and ibid. 299. ſays the Suit was 


afterwards compounded, — Gibb. 1, Mich. 1 Geo. 2. B. R. Kenifton v. Friskobaldi. $ P. and per 
tor. Cur. The Diſability of an Infant is adherent to his Perſon; And the Law regards the Acts of 


an Infant Executor becauſe he is liable ro a Devaſtavit; and they held that an Infant may neither ſue 
nor be ſued as Executor by Attorney; That the Caſe of Foxwith and Tremain Lev. 299 2 Saund. 


212. was not Law, and that Holt's Opinion was always known to be the Reverie of what is reported 
by Shower in the Caſe of Coan v. Bowles ; And the Judgment was revers'd. | 


106 Executors need not join, but may act ſeverally if they will; D. 23. b. 


each may ſell aſſi gn or releaſe the Whole without joining wich the other; Pl. 146. 
Bur otherwiſe ot Co-Truſtees. Per Cowper K. in affirmance of a De- 
cree from the Rolls. 2 Vero. 570. pl. 516. Hill. 1706. Murrell v. 
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Executors. 26% 
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—— 


even tho 11. Each Executor has an Intere/t and Power over the whole Eftate 
beware of the Teltator ; Arg. 10 Mod. 324. Auſten v. Executors of Sir Wil. 


only Ex- k 

e in liam Dod well. 
truſt ; 

Agreed. Abr. Equ. Caſes 319. 


Nor can he 12. Infant Exccutor tho? ſued with others of full Age cannot appear 
ſue by A Ly Attorney. Gibb. 1. pl. 1. Mich. 1 Geo. 2. B. R. Keniſton Frisko- 


torney and 

Twiſlen de- baldi. | | 

nied the Cale | | 

of Lev. 299, Foxwiſt v Tremain —— TheReafon ry the Law will not allow of his proſecuting or de- 
tending his Right by Attorney is, that tho' the Attorney ſhonld act contrary to his Warrant, be is 
not antwerable to him for it, whereas in ſuch Caſe he has Remedy againſt his Guardian, and likewiſe 
hecaule he has not Power by Law to make an Attorrey. Gibb. 2. pl 1. Mich. 1 Geo.z. 3.R. in 
Caſe ct Kennilton v. Frizkubakii, ENS | | 


3 


** 


(A. b. 4) Joint Executors. Actions againſt them 
and Pleadings; and judgment; How. . 


I. THERE GCuardian in Chivalry makes two Executors and dies, 
8 and the one aces Wafte, Writ of Waſte lies againſt him alone 
without naming his Co-Executor. Thel. Dig. 47. Lib. 5. Cap. 12. 
S. 8. cites Hill. 3 E. 2. Waſte 3. 18 „ 
2 A Writ of Dower was maintained againſt one as Guardian who 
had the Ward as Executor without naming his Co-Executor, becauſe he 
alone occupied the Ward, and that the Writ was not brought againſt him 
yy Nas of Ixecutor, Thel. Dig. 47. lib. 5. cap. 12. S. 3. cites Trin. 
8 7. 3. 420. | | e 6 | Fs 1 
. It 80 held that a Man may have Writ of Debt againſt Executor 
of the firſt Jeſtator, and the Executor of the Executor of the ſame Teftator 
form ly. Thel. Dig. 4). lib. 5. cap. 12. S. 4. cites Trin. 19 E 2. 
Executors 117. and 15 H. 6. Exccutors 12. And ſays it was held Hill. 
20 E 3. 4. that the Executor of the Kxecutor ought in ſuch Caſe to be 
named if he has the Goods of the firſt Teſtator in his Hands. 7 
4. In Writ of Debt to be brought againit Executors, it is ſufficrent to 
name thoſe who adminifter'd only. Thel. Dig. 47. lib. 5. cap. 12. S. 1. 
cites Mich. 17 E. 2. Brief 822 and 24 E. 3. 21. and Paſch. 31 E. 3. 
Brief 341. where Writ of Detinue of Charters was maintained againſt 
one Executor alone without naming his Co-Executors who admint- 
ſter'd, becauſe the Charters were in his keeping only ; And that ſo agrees 
i ooo nr oe 
F. Debt againſt h xecutor and Fxecutor of his Co-Fxecutor, and counted 
upon a Contract between him au the Teftator, and becauſe the Writ was 
brought againſt both, and he did not ſhew Specially, theretore the Plain- 
tiff took nothing by his Writ. Br. Executor, pl. 26. cites 41 E. 


Ik Admini- 6. In Writ to be brought againff Adininiftrators they ought all to be 

ſtration be named to who the Adminiſtration was committed by the Ordinary, and 
OE, no ot her. Thel. Dig. 47. lib. 5. cap. 13. S. 1. cites Mich. 38 E. 3. 24 
a Hill. 41 E. 3. 2. Paſch. 9 H. 5. 6. But ſays it ſeems char che Opinion 
adminiſter, of Mich. 8 H. 6. 2. is, that he need not name hint who hu not adminis 
yet the Ac- ſter d; which is not Law as he believes. 3 

5 Il 7 | * o . 

| be 3 againſt all; But it ſeems that the two may refuſe by Piea. Br, Adminiſtrator, pl. 21. cites 
— 1. 10 


Executors. 269 


J. In Writ againſt tuo Executors, if the one pleads fully adminijtred, 
and the other that there is a Co-Executor not named Cc. they thall nor 
have both, but ſhall be compell'd to join. Thel. Dig. 213. lib. 15. 
cp. 2. S. 6. cites Paſch. ) H. 4. 12. | 
But one Executor was received to plead Viriance between the Writ 
md the Specialty, and the other Ne unques Executor, Ne unques admini- 
hard as Executor. Thel. Dig. 213. lib. 15. cap. 2. S. 6. cites Paſch. 
[1 H 6 42. 

9. Ic hyp held that the Writ. may be brought againſt the Executors 
of the firſt Leſtator only, and that they ſhould have Action of Treſpaſs _ 
zgainſt che Executor of their Executor. Thel. Dig. 47. lib. 5. cap. 12. 
8. 5. cites 13 H. 6 and 20 H. 6. 27. Executor 22. 

10. N here there is a true Hxecutor, and another who adminiſters de ſon 
Fort demeine, the Vrit may be brought againſt the true K xecutor alone 
without naming the other. Thel. Dig. 47. lib. 5. cap. 12. S. 5. cites 
13 H. 6. and 20 H. 6. 2). Executor 22. and ſays that fo ſeems the 
Opinion ot Trin. 2 H. 5. 8. to agree; And that it may be azainſt both 
cices 15 H. 6. Executors 12. i 5 | 

11. Execurors repreſent the Eſtate of their Teſtator, and are as one 
and the ſame Perſon, theretore every one /everally thall not have a Plea 
which goes in Abatement of the whole Writ ; But Brook ſays there were 
bur two Juſtices. Br. Executor, pl. 93. cites 37 H. 6 1. 3 3 

12. Subpcena againſt Executors, the one thall not anſwer without the S. C. cited 
other; the ſame Law of Feoffees in Truſt. Br. Executor, pl. 136. cites Went. Of. 


Executors 
8E. 4, 55 6. | | 97. and ſays 
| | „ 5 AE TOON 
was taken to be out of the Reach and Intent of the Statute of 9 E 3. z. 


13. Two Executors ; One of them is made Defendant ; He ſhall be 
charged no turther than for the Goods that came to his own Hands. Toth. 
150, cites 35 Eliz. Herbage v. Backſhaw. | e 
14. If one Executor will confeſs an Action this ſhall bind the other; Went. Off. 

80 it he will releaſe or give away the Goods of the Teſtator, this thall Ex. 3 * 
bind his Companion. Cro. E. 3 18. pl. 5. Paich. 36 Eliz. B. R. Hare- 2 e | 
thorp v. Miltorth. 1 8 | his Par of 
tor's Goods, all paſſes and nothing is left to the other; for that each has the whole, and _— no 
Parts or Moieties between Executors. | | | | 


15. Debt againſt two Executors; Only one appears and confeſſes the If one ap- 
Action; The Judgment ſhall be againſt both of the Goods of Teſtator's Peas on the 


* 


io the Hands of all the Executors, and the Damages of him that ap- ae N 


the other 
peared only. Browal. 53. Paſch. 6 Jac. * - me Is. 

oh x | : a | | - faulr, ud By 
ment ſhall be againſt both de Bonis Teſtatoris, and if Error be brought both muſt join ; J 28 
Ch. J. 1 Salk. 312. Rouſe v. Etherington. | e ln | By 


16. In Action againſt them they muſt all be joined and made Defen- It one Exe- 
ants, or ir leaſt fo many of them as de adwinifer. Meut. Ok Ex. dec E.. 
95. . „„ | | | eas pleads that 


there is ano- 


ther Executor not ſued, he muſt plead that he did adminiſter, Went. Off. Ex. 95. Marg. cites 9 H, 

17. They are all as one Perſon, and therefore cannot plead ſeveral 
Pleas in Abatement. Went. Off. Ex. 95. Marg, cites 37 H. 6. 17, 39 
H. 6. 44. 38 E. 3. 9. Br. Executor 13. 20, 21. 1 aky 
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| ES gags. 
13. It one will plead one Plea and the other another, ſome ſay that that 
ſhall be received which is beſt for che Teſtator's Eſtate. Went. Off Ex 
8. | 
f 19. Judgment may be againſt that Executor or Adminiſtrator thy 
hath Aſlets, and Nil capiat per Billam againſt the other that hath 
fully adminiſtred. Sty. 148. Mich. 24 Car. in Caſe of Gill v. Croſ 
Cites q Car. in Scacc. Rot. 1189. Nevil v. Greenwood, | ; 
20. In Debt on a Bond all are named in the Declaration, and but one 95 
arreſted, and ior him H. appears as Attorney and ſtrikes out the Namg 
of the other, becauſe he had no Authority tor them, and after plea 
in Abatement that there are other Executors not named in the Writ 
which the Court fer aſide as trivolous, and only to put off Trial, 200 
ordered a common Bail 10 be filed for all, and pleaded in chief; But by 
Twiſden, the Statute of 9 E. 3. cap. 3. extends not to Executors thi 
come in by Arreſt upon Latitat, quod non fuit negatum. Keb. 743. 
pl. 32. Trin. 16 Car. 2. B. R. Lower Executor's Caſe. | 
21. The Court ex motione Wild conceived 9 E. 3. cap. 3. that the 
Executors or Adminiſtrators that come firſt by Diſtreſs thall anſwer 
extends not toa Latitat. Keb. 843. pl. 34. Hill. 16 & 1) Car. 2. B. R. 
Livermoor's Caſe, | . | | 
22. Two Executors were poſſeſſed of a Term for Tears rendring Rent; 
The Rent is arrear for four Tears ſince the Death of the Teftator ; The 
Plaintiff brings an Action of Debt againſt the Defendant (one of the 
 Executors ) and declares, that he ſimul cum the other did occupy the Term 
&c. Tune Detendaur pleads Nil debet, and the Iſſue is found for the 
Plaintff. It was moved in Arreſt of Judgment that the Plaintiff could 
not have Judgment, becauſe by his own ſhe wing there were two Ex. 
ecutors and he had ſued only one of them. It was anſwered by the 
Court, that now he comes too late, and hath pretermitted his Time; 
for he might have pleaded it at firſt, and demanded Judgment whether 
he thould aniwer, but now the Jury hath found him a Debtor Modo 
& Forma, and he hath loſt the Advantage. Freem. Rep. 6. pl. 5, 
Mich. 1670. Goodwin v. Wickins. 3 
23. An Executor who is Defendant muſt ſay that the other Executor 
did adminiſter; But otherwiſe where Executor is Plaintiff; Per Hale 
Ch. J. 3 Keb. 63. pl. 54. Trin. 24 Car. 2. B. R. Bull ington and 
Salter's Caſe. | = | ee Ws 
24. Addion againſt one Executor where there are more; if that one 
Executor doth not plead that Matter in Abatement, but pleads th the Adio, 
he ſhall never have the Advantage of ſuch a Plea afterwards ; Arg, Carth, 
61. Trin. 1 W. & M. in B. R. Boſon v. Sandford. 
21.4 Raym. 25. By the Statute 9 E 3. it Debt be brought againſt divers Execu- 
Rep 859 tors, and one appears and the other makes Default upon the grand 
S. C. in to- Diſtreſs the Court may proceed againſt him that appears, and if the 
bi bar ads Plaintiff recovers Judgment ſhall be againſt all che Executors for the 
thatthe Goods of the Teſtator, and the 25 E. 3. cap. 17. which gives a Capias 
Writ of Er- in Debt, has always been conftrued within the Equity of 9 E. z. fo 
ror was a that it there are ſeveral Executors Defendants. aud a Cepi is returned as © 
dared; to one, and a [Non eſt Inventus as to the reſt, the Plaintiff ſhall proceed 
_ againſt him that appears, and ſhall have Fudgment againſt ali; For the 
Default upon the Capias is the fame upon the Grand Diſtreſs. Thus 
the judgment being againſt all, one only ought not to bring the Writ of 
Error, For the Judgment being ad Grave Damnum of all, and the 
Coſts which are adjudged agaiuit him only that appeared are but an 
Acceſſory to the principal Judgment, which cannot be reverſed quoad 
them only; Per Holt Ch. J. I Salk. 312. pl. 17. Paſch. 1 Ann. B. R. 
Rouſe v. Etherington. 5 


(A. b. 5) 


Tites 11 H. 4. 56. S. C. 
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(A. b. 5) Joint-Executors. 


In what Caſes one ſhall anſwer alone on the Default 
| of the other. 


1. 9 E. z. Stat. 1. E er that in a Writ of Debt brought again 


cap. 3.8, 1. divers Executors, the ſame Executors, nor any 
of them, (hall have but one Eſſoig n before Appearance, that is to ſay, at 
the Summons or Attachment, nor after Appearance, they ſhall have but one 


ſſoin, as the Teſtator ſhould have had, ſo that ali the Executors do preſent 


the Perſon of the Teſtator as one Perſon. 
S. 2. And though the Sheriff do anſwer at the Summons, that ſome of 
them have nothing whereby he may be ſummoned, yet there ſhall be an At- 
tachment awarded upon him. EOS WY | | 
S. 3. And if the Sheriff anſwer that he hath nothing whereby he may Debt againſt 


be attached, the Great Diſtreſs hall be awa ded, ſo that at the Great Diſ- d Admi- 


treſs returned upon them, he or they that do firſt appear in the Court ſhall 23 


Proceſs con- 
anſwer. | tinued till 


8 3 3 | to the Diſ- 
treſs, and the one appeared, and the other made Default, end notwithſtanding that the Statute ſays 


only that Executor &c. yet Adminiſtrators are taken by the Equity, and therefore he ſhall anſwer in 


the Abſence of his Companion; and ſo was the Opinion of the Court. Br. Reſpondre, pl. 1. cites 
H.6 14. 5 | | 

f Where a Man brings Debt againſt Executors or Adminiſtrators in the Debet and Detinet, he who 

firſt comes by Diſtreſs fhall not be compelled to anſwer by reaſon of this Word (Debet) which can. 


not be intended as againſt Executors, nor where it is brought in the Detinet as it ought to be. Br. 
Reſpondre, Pl 10. cites 11 H. 4. 56. e | 
ta! 


And 1 eme Covert and her Baron and others are Defendants, as Executors or Adminiſtrators, 


end ſhe comes without her Baron, ſhe ſhall not be compelled to anſwer without her Baron notwith- 


ſtanding this Statute, Ibid. 


Br. Adminiſtrator, pl. 14. cites $. C. —=— Br. Executors, pl. 54 


$ 4. And alt bough ſome of them have appeared in the Court, and make Debt 2 
Default at the Day that the Great Diſtreſs is returned upon the other, yet three Exc- 


nevertheleſs he or they ſhall be put to anſwer that firſt appeared at the Great ovary e 
Diſtreſs returned, 5 wb „ e 


fault, and 

| = fe VF 5 | Pone iſſued 
apainſt the one who was returned Summoned, and did not come, and Capias was awarded againſt | 
three who were returned Nihil, and at the Day the one in the Capias appeared, and three made De- 
fault, and yet he was compelled to anſwer ; for at Common Law the one Executor ſhould not an- 
ſwer if all did not come, or that the Proceſs be determined againſt ſome of them, and the Statute 
wills that be who firſt comes by Diſtreſs ſhall anſwer, and therefore the Statute is put in Ure, that 
he who comes at the firſt Capias ſhall anſwer ; Quod Nota by Award; So it ſeems that this Word 
Diſtreſs is taken there as a Coercion ; For a n may be compelled as well by Arreſt by Capias as by 
Diſtreſs, Quod Nota. Br. Reſpondre, pl. 22. cites 4 H. 6. 1%  _ „ 


. 5. And in Caſe the Fudgment paſs for the Plaintiff, be ſhall bave his 
Fudgment and Execution againſt them that have pleaded, according to the 
Law heretofore uſed, and againſt all others named in the Writ, of the Goods 


of the Teſtator, as well as if they had all pleaded, 


F. 6. And it is to be underfluod, that if any in ſuch Caſe will ſue accord- 
ing to the Law that hath been uſed heretofore, he may freely do it notwith- 
Handing this Statute. 3 : | 
2. Detinue was brought by a Feme againſt the Executors of her Ba- 
ron of the Moiety of his Goods by the Cuſtom, and well, and the one 
Executor appeared alone, and was awarded to anſwer by the Statute 9 E. 


3, cap. 
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3. cap. 13. and the Statute ſays, that the Executor who firſt comes in 
Debt ſhall anſwer, and the other Actions brought as Executor are taken by 
the Equity of the Statute. Br. Executor, pl. 128 cites 1 E. 3. 17. 

3. Audita Ollerela againſt two Executors 3 The one mage Default, 
and the other was compelled to anſwer alone, tor the Writ is in Nature ot 
a Writ ot 'Treſpats, and the Plaintiff ſhall recover Damages for Execu- 
tion ſued againſt him not righttully if it be [tound]. Br. Executor, 
pl. 42 cites . | 

a. Andna FHucrcla againſt two Executors who ſued Execution upon 4 
Statute Merchant made to their Te/tator contra Factum Leſtatoris; the 
one came at the Grand Diſtreſs and prayed Idem Dies till the other came; 
& non allocatur; but was compelled to anſwer though the Statute of 

Executors in this Caſe be in Writ of Debt, and this by the Equity ; 
Quod Nota. Br. Executor, pl. 48. cites ) H. 4. 15. | 

I. In Debt; Per Hank. Pluries Capias in Debt is returned againſi 
three, and Exigent iſſues againſt tuo, and Pluries Capias againſt the 
third, there it the cne appears at the Exigent, and no Exigent is re- 
turned, yer he flall antwer; becauſe the Defendants are Executors, 
but he ſhul] be difcharged of the Mainpriſe, becauſe the Exigent ſhall 


be adjudged as none, inalmuchas the Proceſs iſſued ill. Br. Exigent, 


20. cites 12 H. 4. 17,18. 


B. Charters, 6. Where four Fxccutors were impleaded, and three appeared, and the 


de terre, pl. fyurth made Default, tne three were compelled to anſwer at the Diſtreſs 


21. cites Where the 4th made Default, and was returned Nihil &c. which was 


14 eg 253 againſt the Opinion of Hill and ſeveral &c. Br. Executor, pl. 64, 


21 H. 6. 1. cites 14 I. 4. 23, 24. 
S. C and it | | 


is ſaid there that 12H 4. is contra; And ſee 41 E. z. 30, 31. becauſe the one Executor was omitted 
in the Writ the Plaintiff durſt not proceed but was nonſuit, which agrees with this Caſe ; But Brooke 


ſays it does not much appear there that this was ex Neceſſitate. 


5. The Statute 9 E. 3. cap. 5. is, that that Executor who forſt comes 
by Diſtreſs ſhall anſwer, yet it is put in Uſe that he who comes by Ca- 
pias ſhall anſwer 3 Quod Nota; And this ſeems to be by Equity. Br. 


of Parliament, pl. 24. cites 4 H. 6. 14. 
38. Wheie all the Executors die, and the Survivor has Executors, 
where they are impleaded, he who firſt comes by Diſtreſs ſhall anſwer 


as well as if they were the firſt Executors ; Quod Nota; For this is a 


like Miſchief. Br. Executor, pl. gg. cites 39 H 6. 45. | 


g. Debt againſt three Executors, and at rhe Summons two came and : 
the third not, and it was agreed there that the other two ſhall not an- 


ſwer withour the third ; For the Statute is intended at the third Writ, 


be it by Diſtreſs or Capias, though the Statute ſays that the Executor 


who firſt comes by Diſtreſs ſhall anſwer, for Capias is by Compulſion 
as well as Diſtreſs, therefore ſhall anſwer there by the Equity of che 


| Statute ; Contra ot him who comes by Summons, by which Proceſs was 


made againſt him, and Idem Dies given to them who appeared ; Quod 
nota bene. Br. Executor, pl. 106. cites 1 E.q. 1. | | 


8. P. As * 10. In Rationabile parte bonorum againſt Executors he who firſt comes 
Debt or De- by Diſtreſs ſhall anſwer ; for they are charged there as Executors. Br. 


tinue ; For 
where Ne 


Executor, pl. 135. cites ) E. 4. 20, 21. 


unques Ex- 3 4 I 5 | | 3 N 
| ecutor, Ne unques adminiſtred as Executor is a good Plea, as here, there Executor who firſt comes 


by Diſtreſs ſhall anſwer. Br. Reſpondre, pl. 35. cites 7 E. 4 29. . 


11. Sul pæ fd. 


mes | 


Ads 


Executors, if the one comes he ſhall anſwer alone by the Stature that he who firſt 


Torr ſhall not prejudice the rightful Executor. 


4444 nn ee _—_ 


» 


FE xecutors. 


11. Subpena againſt Eeecutors, the one ſhall not anſwer wrrkoar the S. P. but in 


other; Per Opinionem ; And the ſame Law of Feoffees upon Truſt. Br. Attachment 


ag ainſt two 
Clerks of the 
Chancery as 


comes ſhall 
anſwer, for the Attachment is as a Suit at the Common Law; Quære of Subfœna. Br. Conſcience, 


Executor, pl. 136. cites 8 E. 4, 5, 6. 


pl 15. Cites 8. C. 


— — 


(A. b. 6) Joint-Executors. Actions by them and 


Pleadings. 


1 5 F a Man makes two Executors and dies, and the one refuſes be- S. P. Ibid. 
1 fore the Ordinary, and the other proves the Teſtament, yet Action pl. 168. cites 
fall be brought in the Name of both. Br. Executor, pl. 9. cites 3 H. 6. * R. 3. 20. 


6, 7. per Cott. 


2. The Confeſſion, Pleading, or Default of one Executor will not If two Ex- 


charge his Companion; So a Sale by one is good, for as to the Goods 5 tors are 


of the Teſtator they are but as one Perſon, and ſuch Act of one charg- ſued jointly 


| b and one 
eth both only as to the Teſtator's Goods, but not their own proper confeſſes the 


Goods. As one Executor may conteſs, ſo he may releaſe &c. But it the Action, 


one be nonſuited, yet the other may ſue again. Br. Executor, pl. Ph DI BI 
cites 21 H. 6. 45. 1 


| 8 £ | | panion alſo 
for ſo much as he hath in his Hands. 2 Brownl. 186. — Burt a Confeſſion by an Executor de ſon 


3. If two Exeutors have Judgment and the one prays a Capias, and 


the other a Fieri Facias, the Capias ſhall be awarded as beſt for the 
Teftator ; Per Hobart Ch. J. Hob. 61. in Caſe of Foſter v. Jackſon 


_ cites 7 Hen. 6. 6. per Caſtimore. 


4. Account by two Executors againſt B. and have Judgment quod 
Computer, One dies; yet the Writ ſhall not abate, bur the Survivor 
ſhall a ſpecial Sci Fa. ad Computandum in his own Name reciting 
that the other is dead. Noy 68. Anon. SR TO 
5. Two Executors and joint in the Bill ſhall be ſevered upon hearing. 
Toth. 151. cites Mich. 8 Car. Moore v. i 
6. Two Executors ſued and declar'd as ſich, and that they proved the ) Mod. 39. 


Will; but upon ſetting forth the Probate it appear d that the Will was >: C. accord 


proved by one only. The Defendant pleaded this in Abatement, bur a 17. 


| Reſpondeas Ouſter was awarded, becauſe they both have a Right, and 


he that did not prove may come in when he pleaſes, but cannot reiuſe 


during the Lite of him that did prove. 1 Salk. 3. pl. 6. Paſch. 1 Ann. 
B. R. Brookes v. Stroud. - . | b | | 


J. If one of them in Action brought by them is ſevered the other {hall 5 
80 on. Far. 39. Trin. 1 Ann. B. R. Brooks v. Stroud. Om” 


rs (A. b. 5) 
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274 . Executors. 


(A. b. 7 Joinder in Action by and againſt Extth 
tors &c. In what Caſes; And of Summons and Se. 
verance. 8 | 


1. A Writ of Debt brought by Executor, and Executor of Executors, 
was adjudg'd good. Thel. Dig. 31. lib. 2. cap. 11. S. 1. 
cites Faſch. 18 E. 2. Executors 115. and that ſo it is agreed Mich, J E. 


3. 343. Bur ſays it was faid in both the Books that rhe firſt Executor 


who ſurvived my ht have Action alone without the other, 
2. But it was held clearly that they cannot join. Thel. Dig. 3 1. Lib, 
2. cap. 11. S. 2, cites Trin. 19 E. 2. Executors 117, And that fo agrees 
Mich. 29 E. 3. 54 and Hill. 38 E. 3.8. and Paſch. 28 E. 3. 92. And 
that the clear Opinion 39 H. 6. 48. that the fr/t Executor ſuruiving ſhall 
have Action of Treſspaſs againft the Executors of Executors &c. and 13 
H. 6. Executors 22. Netwithſtanding that ſome who are named Executors 


in the Teſtament refuſe the Adminiſtration before the Ordinary, yer they 
ſhall be all named in a Writ to be ſued by them. Mich. 15 E 3. EX. 


ecutors 80 and ſo agrees Mich, 41 E. 3. 22 & 35 H. 6, 36. and Paſch. 


3. Where a Recognizance was made to tuo, and beth die, and the Ex- 


ecutors of both ſue a Scire Facias &c. Hill ſaid that by the Law the 
Executors of him who ſurvived ought to have the Suit alone. Thel. Dig, 
31 lib. 2. cap. 11. S. 3. cites Mich, 15 E. 3. Executors 81. and that 
10 agrees Hill. 38 E. 3. 8. where one was Bail iff of a Wood to two 
Tenants in Common, the Writ of Account was maintained for the 

Executor of him who ſurvived alone. | 15 0 
4. Where one of the Executors ſells the Goods of the Teſtator, he alone 


may maintain Writ of Debt upon this Sale without his Co-Executor, 


Thel. Dig. 31. lib. 2.-cap. 11. & 4 cites Paich.” 38 E. 3. 10 | 
5. Detiuue of Charters againſt a Feme, and counted that they were deli. 
vered to the Baron of the Feme who died, and they came to the Hands if 


the Femc ; The Defendant pleaded to the Writ becauſe the Baron made her 


and one F. his Executors who is in full Life not named, Per Belk this 
Action is brought by reaſon of the Poſſeiſion &c. and after the Plain- 
tiff conteſs'd the Exception, by which Defendant pray'd that the Writ 


abate, but becauſe he was an Infant he was permitted to be nonſuted. Br. 


Detinue de biens, pl. 12. cites 41 E. 3, 30. 5 
6. Treſpaſs was maintained by Tu, and by the Name of Executors of 


Goat of the Teftator taken out of their Poſſeſſion, becaule the third Hxecu- 


tor did not adminiſter; Quere inde, for it ſeems that of Goods taken 


out ot their Poſſeſſion they need not join in Action. Br. Executors, 


. pl. 31. cities 42 E. 3. 26. e 
Br. Detinue », A Man bailed Goods to W. S. who made two Executors and died; th? 


de biens, one Executor got Poſſeſſion, and Detinue was Lrought againſt him only and 
weil by Awaid, For nothing ſhall charge him but the Poſſeſſien, and not 


x1. 39. cites 
39 E. 3. 5. 
8. 


the Bailment nor the Executorſhip. Br. Executor pl. 92 cices 39 E. 3. J. 
Detinue of 55 . | EO | 

Charters lies only againſt that Executor who has the Poſſeſſion, and not againſt all, Br. Executor, 
pl. 145. cites 43 E. 3. 24 and Fitzh. Brief, 341. ON 


Thel. Dig. 8. In Scire Facias where a Man makes two Executors, and the one 


31. lib. 2. refuſes before the Ordinary, and the other proves the Teſtament ; there the 


5 Ales other is Executor alſo, and he may adminitter when he will, and he 


Mich. 42 E. Who adminiſters ſhall have Action without the other who retuſed z por 
Candiſh, 


— — — © 1, 


wand cy . © 
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Candiſh, quod non negatur ; and it is taken for Law at this Day. Br. 3. 26. and 


Executor, pl. 38. cites 49 E. 3. 1). tha 8 
2. Execurors 75. But the Opinion of Newton is to the Contrary notwithſtanding >-wrs; F oa 


himſelf Executor in the Writ. Thel Dig. 31 lib 2. cap. 11. S. 6. cites Paſch. 19 H. 2 
that to this ſeems to agree the Opinion ot Keble Hill, 16 H. 7. 4. 9 11.6. 65. And lay 


9. If three are Fxecutors and the one has the Poſſeſſion, Action lies a- 
gainſt him alone. Br. Detinue de biens pl. 12. cites 11 H. 4. 46. 

10. Where there 7s one Executor and another adminiſters with him, 
yet the Creditor is not bound to bring his Action, but againſt the Ex- 
ecutor only; but he may implead both if he will. Per Coteſmore. Br. 
Executor, pl. 160. cites 10*H. 6. 26, | 

11. It wagheld that where ia Account brought by two Executors the 
one was ſevered, and the ether purſued the whole, in which Suit the De- 
fendant was adjudged to account, that the Acgnittance of him who was ſe- 
vered ſhall bar the ot her of the wbole, Thel Dig. 3 1. Lib. 2. cap. 11. S. 
5. cites Paſch. 48 E. 3. 14. And that fo it is agreed, Paſch. 9 H. 6. 
11. where it was ſaid that if two Executors are, and the one aſſigus Au- 
gitors &c. he who aſſigus the Auditors ſpall not have Writ of Debt alone 
| for the Arrearages of Accounts without his Companion. | 
12. Debt againſt two Executors upon an Obligation of their Teſt ator, But by ſeve- 
the one pleaded Plene Adminiſtravit, and the other Not the Deed of his ral where 
Teftator ; and the beſt Opinion was, that they may ſever in Pleas, contra "© oe Ex- 
7 Ae : ; | | . . ecutor cons 
it is ſaid elſewhere in Dilateries. Br. Executor, pl, 110. cites ) E. 4. 8. ſeſſes the 

5 ; 0 | Action, th 

orher ſhall not plead Non eſt factum for where the one confeſſes, all are condemned, and Jud; Fara 
ſhall be againſt all of the Goods of the Deceaſed, and of the Damages againſt him who contefled de 
Bonis Propriis fi non ſunt bona mortui; viz, where one Executor ſhall anſwer alone without his 
Companion. Ibid. » e e | | 


13. Where one makes his Feme and another his Executors and dies, 

and his Feme takes Baron, and the Feme dies, the Baron and the other 
Executor Hall not join in Writ of Treſpaſs of the Goods of the Teſtator 
taken out of their Poſſeſſion. Thel. Dig. 32. Lib. 2. cap. 11. S. 8. cices 
Paſch. 21 E. 4. 4. & 20 E. 4. 17. 

14. The Plaintiti ought always to acknowledge of his Part all the 

Executors ; But where a Stranger brings an Action againſt Executors, it 

is ſufficient tor him to name thoſe that adminſtred in fact, and not 
others that did rot intermeddle with the Adminiſtration. Thel. Dig. 
Ilid. pl. 9. Hill. 16. H. J. 4. pl. 1. : 5 | 

15 But upon an Obligation made to one B. and to an Abbot, if B. dies, 

now his Executcrs and the Abbot ſhall join in Action of Debt. Thel. 
Dig 32, Lib. 2. cap. 11. S. 9. cites Fitzh. Nat. brev. Tit. Br' de 

—_ cc 
16, If one Executor only ſells Goods of Teſtator, he alone may main- 
tain an Action of Debt for the Money. Went. Off. Ex. 104. 
17. Where one Executor refuſed, yet in Action brought by the other 
muſt join him that retuſed. 9 Rep 37. Trin. 42 Eliz. Henſloe's 
. 7 „ 1 5 VV 
18. Two Executors, one an Infant, the Executor of full Age took our 
Adminiſtration during the Minority of the Infant, and then brought an 
Action in his own Name only; The Action abared. Brownl. 101. 
Trin. 6 Jac. Smith v. Smith. DT 5 | 
19 It Goods are taken from one, all may maintain an Action of Treſ- Or that Ex- 

paſs; tor in ſuch Cafe the Poſſeſſion ot one is the Potlethon of all, Saue only 


* i W who had the 
though jt is otherwiſe where it is to charge another Executor's own Goods. Br. 


% rn % — 
Goods, Went. Ott, Ex. 100. Treſpaſo, pl. 
| | Oe. | | 295. Cites 
42 E. 3. 26. One only may maintain the Action. Went. Off, Ex, 106. 


20. Error 
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20. Error of a Judgment in Debt. Debt was brought by & Exe. 
tors, and after three of them being ſummoned and ſevered, the three others 
bring Debt upon an Obligation made to the Teſtator; the Defendant 
pleaded von eft ſactum, and it was found againſt him, and Fudzment for the 
Plaintiffs; Error was brought and aſſigned, becauſe there is not any Mention 
therein of thoſe that ſevered, tor they being always Executois OuUZht to 
be named in the judgment; The three Prothonotaries certified that 
the Courſe wes to give Judgment tor thoſe only that proſecuted, and 
Reſolved, That it was no Cauſe of Error, for the Executors which are 
ſevered peradventure never proved the Will, and it may be they never 

will prove ir, nor adminiſter, The Judgment was affirmed. Cro, (. 
420. pl 11. Trin. 11 B. R. Price v. Parkhurſt. 

21 In Error in a f udg ment in Debt againſt three Exeg@tors, one ot 
them appeared upon the Summons and confeſſed the Adtion, Ted Jag ment 
was given Luod recuperet Debitum againſt the three Executors, and that 

ke jpruld have Execution againſt them de Bonis Teftatoris in their Hangs 
fi tantum, and Damages de Bonis Propriis againſt him who appeared, ani 

Miſericordia againſt them all, The Error aſſigned was becauſe the 
Appearance was upon the Summons and not upon the Diſtreſs, and 
therefore was our of the Statute of 9 E 3. cap. 3. Secondly, becaule 
it is Mitericordia againſt three, whereas two of them never appeared, 
and againſt him who appeared no Miſericordia ought to be becauſe he 
cane in upon the Day ot Summons, ſo it was reſolved that he who was 
taken in Execution ſhould be diſcharged. Cro. C. 564. pl. 9. Mich, 


15 Car. B. R. Proctor v. Chamberlain. 
Paym. 198. 22. A makes two Eecutors, one is an Infant, he of Age ſues alone, 
S C. wire and good. Lev. 181. Paſch. 18 Car. 2. B. R. Hatton v. Maſcal, 


there are ſe- 


veral Exe: utors, and one or more under Age, and the reſt of full Age, all muſt join in an Action. 


L 


Per Tu iſden. Mod. 47. Hill. 21 & 22 Car. 2. B. R. in Caſe of Fox v. Tremain. 


24. A Scire Facias was brought by two Execators, reciting that ther: 
was a Third, but within Age; Reſolv'd that all mult join. Arg. Mod, 
47. pl. 102. Hill. 21 & 22 Car. 2. cites Hutton v. Askew, 


2 Lev. 239. 25. Executor of full Age only who proved the Will brought Action 


S C. ſtates. 


p ; Tre | < | | . . KF. 1 8 * Po 
fy ts of Debt tor Arrears of Rent, and Good. 1 Lev. 181. cites 31 Car, 2. 


B. R. Colborn v. Wright. 


prov'd the Will and had Adminiſtration Durante Minoritate of the Int int and ſued alone. ——— 
2 Jo. 119. 8. C. but the Court diſapprov'd the Conteſt of the Defendant, who was a Pleader at the 


Bar againſt a maniteſt Duty, and ſo he agreed the Cauſe as it ſeems. 


26. [Though where there are ſeveral Ręſiduary Legatees they mult 

all join in an Action yet] where the Share ot each (there being in all 
16) was left to the Diſcretion of the Executor, as he without Com- 
pulſion at Law thould declare. The Executor declar'd what the Sum 
of the Reſidue was, and that he had paid all the Legatees but one, 
yet he alone ſued for an Account in Chancery without the others jolu- 


ing, and was reliev'd. 2 Ch. Caſes 198. Trin. 26 Car. 2. Gibbons“. 


Dawley. | 


(A. b. 8) 
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(A. b. 8) Joint Executor. Survivor. 


Where Survivors ſhall have the Surplus &c. and Join 
or be join'd in Actions with Executor &c. of the 
deceas'd Co-Executor. 1 


„ö , . ET 2 * 


1. OTE, it was ſaid that where ro are Execntors, and the ove 


makes his Executor and dies, that by way of Demand, the Exe- 


6 cutor who ſurvives ſhall have the Action alone by Survivor, and the Exe- 
i cutor of the other Executor ſhall not join wich him by Demand, Br. 
s Executors, pl. 29. cites 41 E. 3. 13. 22. 

4 2. But they ſhall be be joined with the other in Action agaiuſt bim; 


e For it may be that he has of the Goods of the firſt Teſtator. Ibid. 
3. But Brook ſays it ſeems that all is one, and that he ſhall not be 


e joined with the other in any of the Caſes; Quære this Diveriſity. Ibid. 
, and cites 21 E. 4. 22. 23. 10 H. 6. 26. and 39 H. 6. 45. that the 
e Survivor ſhall neither ſue nor be ſued but as Executor de fon Tort demeſne. 
1s 4. Debt againſt Executors and Executors of Executor and per the 
l, Juſtices, it does not lie againſt both; tor they cannot join in Ac- 


tion; but the Survivor Executor ſhall have Action alone, and the 
e, like Action ſhall be brought againſt him, Br, Executors, pl. 99. 
| cites 39 H. 6. 45. | Es % 

_ F. And if the Executor of the Executor has any of the Goods of the fir/t 
Teftator, the Executor who ſurvives ſhall have Action againſt him, and 
yet a Man may have Action againſt Executor de Droit, and Executor 

” who adminiſters de ſon Tort demeſne; For this is his own Act and 

d. Tort, and he is charged de ſon Tort ; but here the Plaintiff would 

join both together by the Law, which cannot be; For he cannot charge 

n them jointly by the Law ; quod nota. Ibid, _ _— | 

2, 6. A. and B. were made Executors to the Uſe of Children; B. having 
gotten a great Part of the Teſtator's Eſtate into his Hands deviſes divers 
Legacies to Strangers, and makes C. the Defendant, (his Son) and dies; 

— C. by anſwer confeſſeth his Father had divers Goods of the firſt Tef(- 


be tator's in his Hands, but that he had not Goods ſufficient more than 
would ſatisfy the Legacies given by his Father; therefore ordered 
that C. ſhall firſt pay to the Plaintiff the Goods which were the firſt 
it WH Teſtator's, and ſo much of his Eſtate as came to his Father's Hands. 
ll Cary's Rep. 123. cites 21 & 22 Eliz, Wray v. Sapcote. 
n- J. A. made B. and C. Executors and Reſiduary Legatees, and died. 


IM B. died. The Queſtion was between C. and the Executors of B. 
ie, Whether this being a Matter Legatory and ſuable in the Spiritual 
iu Court, (where ſurvivorſhip would not be allowed) C. ſhould be liable 
. to account with the Executors of B. And after Time taken to con- 
ſider of it, the Maſter of the Rolls decreed that the Survivor ſhould 
take the Whole. 2 Wms's Rep. 529. Trin. 1729. Cray v. Willis. 
8. G. Amhurit by Will deviſes the Ręfiduum to Defendant S:lby, and 
10 E. Ux* B. and to C. Ux* T. and makes them three Executors, the De- 
fendant Selby only adminiſters, and before all the Eſtate of the Teſtator 
was got in and his Debts paid, E.Ux* B. dies; and then B. her Husbaud 
dies, Quzre, It the Adminiſtrator of the Husband is intitled to the 
third Part of the Reſiduum of the 'Teſtator's Eſtate, or the Adminiſtra- 
tor of E. the Wife? Northey, Attorney General, inſiſted that the De- 
tendant being the acting Executor, his Poſſeſſion of the Goods and 
— | 5D | — Eſſects 
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Cites 10 H. 6 26. 


—— 


Effects of the Teſtator, is the Poſſeſſion of the two other Executors, 
though they did not adminiſter, and that is an Intereſt veſted in the 
Wife, and conſequently ſhall go to the Adminiſtratrix of the Huf. 
band. Per Cowper C. The Reſiduum of the Teſtator's Eſtate is uncer. 
tain until his Eftate is got in, and his Debts paid, and thereby reduced ty 
4 Certainty, and before that it cannot be ſaid to be actually veſted, but re. 
mains as a Choſe an Action, and therefore ſhall not go to the Adminiſtratrix 


of the Husband, but to the Adminiſtrator of the Wife. MS. Rep. Hill 


3 Geo. Canc. Amhurſt & al v. Selby. 


5K lt. - - 


(A. b. 9) Co-Executors. Actions by them; and 
Pleadings by Survivors &c. 


there were five Executors, and the Fifth has made his Executors 
and died, which Executors are not named; & non allocatur; but the 
Writ good by the Survivors only. Br. Executors, pl. 65. cites 38 


a A. COUNT brought by four Executors; Defendant ſzid that 


1 Three Executors brought Action, two are ſummoned and ſevered, and 
the Third recovered and died; the other rwo ſhall have Execution. Br, 
Executors, pl. 148. cites 11 R. 2. and Firzh. Privilege 2. 

3. Two Executors are, and the one makes his Executor and dies, yet 
Debt lies againſt the Executor who ſurvives only. Br. Executor, pl. 160, 
4. Debt by Executors, and ſhew'd Teſtament, in which there was nan- 
ed two other Executors with the Plaintift ; and per Moile ]. in this Cafe 
and in Debt upon Obligation the Plaintiff ought to . the Death of 


the other two in his Count, and otherwiſe the Writ ſhall abate, and e 


contra in Formedon in Remainder, but there the other Party vught to 
fay it tor Plea; For Teſtament and Obligation ſhall be ſhewn without 
Demand of the other Party ; But in Formedon in Remainder the De- 
mandant is not bound to ſhew it unleſs the Tenant demands it, quod 
nota Diverſity, but becauſe it was counted of another Term in which 
the Teſtament was ſhewn, therefore the Defendant was put over, by 
which he ſaid that there were two other Executors alive not named in 


the Wrir, Br. Count, pl. 53. cites 36 H. 6. 16, 


5. In Debt on Bond brought by rwo ſurviving Executors the Defendant 
 demurred ſpecially to the Declaration; and the principal Cauſe relyed 
upon was, That the Plaintiffs had only alleged that the Money had not 


' been paid to the Teflator in his Life-Time ; nor to them nor one of them 
ſince his Deceaſe. It was now argued that this Declaration, was not 


certain enough, ſo as the Plaintiffs could recover upon it; becauſe 


notwithſtanding any Matter which they have alleged, the Money 


might have been paid to the Executor that is now dead. Serjeant 
Baynes on the other Side anſwered that it ic had, the Money would 
in Judgment of Law have been paid to the ſurviving Executors, 45 


well as to the Executor deceaſed ; for a Payment to one is a Pay- 


ment to all. T7he Court this a Matter to be further conſidered of. But 


a few Days after over-ruled the Demurrer, and gave Fudgment for the 


Plaimiff. 2 Barnard. Rep. in B. R. 75. Mich, 5 Geo, 2, Meed v. 
Gibbons. „„ 
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Die, it was held per 


ally by ſeveral Attorneys ful 


(B. b) judgment. 
In what Caſes it ſhall be given againſt Executor and how. 


. IN Debt againſt Executor, if Defendant pleads Fully admi. 


niſtred, Ik any Aflets are ound in his Hands though it be noc 
to the Value of the Debt, pet the Plaintiff tyall have judgment tor 
all his Oebts de Bonis Teitatoris. 17 E. 3. 66. b. adjudged. 34 Þ, 
6. 24. h. 8 Rep. 134. Ma. Shipley*s Caſe Tx. 12 Ja, B. N. adjudg; 


ed between Lee and Ridford. 4 
2. Bur if it be found that he has nothing in his Hands the Judg⸗ Br. Execu- 


ſhall be Quod querens nihil Capiat per Breve, and he ſhall not have 25 ?!-. 18. 
Judgment of the Debt, for he has wald b this 4dvantage by tan 
ing of the Iflue, and Judgment is to be given upon Verdict. 34 0. | 


6. 24. b. Contra 33 O. 6. 24. b. Contra 33 Þ. 6. 24. Curia. 


3. In Debt againft an Executor, if he pleads Plene Adminiſtra- Hob 178. 
vit, and Plaintiff replies that he has Ailers, and atterwards the De- pl 206. 
fendant relicta Verificatione cognovit Actionem nec quin ipſe Detinet, Mw 
upon which Judgment ſhall be given againſt the Oetendant, but 

not that he has Aſſets, for the Acknowledgment naturally extends 

only to the Declaration which is of the Debt, and not of the Aſſets; 

But if the Defendant will conteſs more he map, but otherwiſe che 
Conteſſion is but a Diſavowing of his Plea of Blene Adminiſtravit. 


Hob, 240. between Bird and Culmer. 


4. If A. recovers Debts and Damages againſt B. and after B. dies, Cro C. 


and then a Sci. Fa. to have Execution is brought againſt tour Per- 286 pl zz. 


ſons C. D. E. and F. as Executors of B. and in the Writ it is ſup- 5 b 4, 
poſed that B. made the ſatd tour Perſons his Executors, and all nr ;ppear — 
tour Perſons appear ana plead tully adminiſtred, ahd the Jury find See this Caſe 
that C. has 1ool. Aſſets in his Hands, and D. 40 1. in his Hands, and that of Roll 


E. and F. has no Aflets, in this Caſe the Judgment ought to be 8 Nod. 


aͤgalnſt all the four Perſons co recover of the Gaods of the Teitator, 15 in Caſe | 
malmuch as they are all named Trecutors, and they ſo take it up of 


Hacket v. 
on themſelves and pigad accordingly. M. 9 Car. in the Exchequer Herne. 
Chamber, between New/ and De/abarr and others per Cur, where 
the Judgment being to recover of the Goods ot the Deceaſed 100 1. 
againſt & and 40 J. againſt D. and that the other two ſhould go line 

Fur. to be erroneous, becauſe it was not againſt all; 
But becauſe the Writ of Error to reverſe this and the firſt Judg⸗ 
ment was brought by C. and O. only with the other two, it was 
held by the Court that the Mrit of Error ought to abate; But this 
Judgment was after affirmed per Cur. and the Writ adjudgen 


good, inalmucb as the two Plaͤintiſts in the Writ of Error were 


only grieved by the Judgment, and the Judgment well given in 


+ R. Not. 198. t | 
5. In an Action of Debt 8 two Executors if they plead ſever- 
y adminiſtred, and the Jury find that 

one has Aſſets, and the other has no Aſſets, the Judgment ſhall be ſole- 
ly 7 ns him who is found to have Aſſets, and that the other who has 
no Aſſets ſhall go quit. Mich. 15 Car. in the Exchequer Chamber 
in Writ of Error of ſuch Judgment in B. B. adjudged per Cur. 
and the firſt Judgment affirmed accordiagly. Intratur Tr. 14 
Car. B. R. Rot. 1288. between ./ and Frckiegen, <q ; 

| | In 


ment ſhould 
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s. In an Action againſt rwo Executors, if the one is waived or out- 
Fol 930. Jawed, and the other appear upon the Attachment in Bank the Record 
being attachiatus eſt, and the Plaintiff declares againſt him who 
appears who pleads ro Iiſue, and a Verdict is for the ID laintiff, the 
laintiff ſhall have Judgment againſt both of the Goods of the Deceaſ- 
ed, and if nor, of Damages of him who pleaded, adjudged in a Writ of 
Error upon luch Judgment in Bank, and the Judgment affirmed 
accordingly, Tr. 16 Car. B. R. between Chamberlain and Nichols. 
J. Error of a Judgment in B. R. againſt an Executor for 100 1, who 
pleaded Riens enter Mains, and found that he had gol. and the F uagment 
was Onod recuperet debitum prædictum, et quod habeat Executionem de bo. 
nis Teſtatoris. The Error aſſign'd was becauſe the Judgment was intire 
ſor 100 1. inſtead of 501. it was ſaid that the Judgment ſhould be for 
the entire 1001. and that he might have Scire Facias' upon it when 
more Aſſets came to the Hands ot the Executor; Bur OOO de. 
manded more ancient Precedents, and would adviſe. Cro. E. 592. 
pl. 32. Mich. 39 & 48 Eliz. in Cam. Scacc. Waterhouſe v. Wogd. 
8 55 „„ | . 
8. In Debt againſt an Executor who pleaded three ſeveral ug ments fox 
100 J. each Judgment, and that he hath. not beſides thoſe Fudgments 20 l. 
in his Hands &c. The Plaintiff replied, that thoſe Fudgments were [a- 
tisficd and holden on Foot by Fraud &c. and did demand Fudgment &c. 
and the Defendant did rejoin that the Judgments were unpaid and traverſ 
ed without that, they were Rept on Foot by Fraud, and the Evidence fur 
the firſt Fudgment was a Decree before the Council at Jorł which was paid; 
for the ſecond a Witneſs proved that ſome Part of the Money was behind, 
but the Creditor did expect no more; for the third Fudgment no Evidence 
was, and Direction to find for the Plaintiff, and this Rule given, that 
if the Defenaant fail in Proof, that any of the Fudgments appear to be ſa- 
tisfied, the Iſſue is againſt him though the reſt were unſatisfied. Clayt. 
124. pl. 220. March 1674. before Germin J. Morris's Caſe. ES 
Al. 3%. 9. Judgment was given againſt an Adminiſtrator in an Action of 
_ Gawdy V. Debt brought againſt him in C. B. apon fully adminiftred pleaded; and 
Congham. . : ; | 7 „ 
S C the @ Writ of Error was brought to reverſe the Judgment. The Error 
Error aſ- Aſſigned was, that Fudgment was given for the whole Debt, whereas the 
ſign'd was Verdict found that the Defendant had Aſſets only to diſcharge a Part of it ; 
thar Judg- To this the Court ſaid, It it be found he have any Aſſets, Judgment 
have been mult be given againſt him for the whole Debt, upon his talſe Plea, buc 
for ſo much if he have no Aſſets, it is otherwiſe, Sty. 88. Hill. 23 Car. B. R. 
only as was Gaudy v. Ingham, | 1 73 
found in the | „„ ; ns | 
Defendant's Hands, and that ſo are all the Precedents which he had cauſed to be ſearched ; but 
Judgment was affirmed for it is good either Way and in this Court the Court is to give Judgment 
for the whole, according to Mary Shipley's Caſe, 8 Rep. 154. | 


10. If Defendant do not or will not exhibit an Inventory it ſhall be 
taken pro Confeſſo that he has Aſſets; Per Pemberton Ch. J. 2 Show. 
16% .. 8 1 
11. Debt upon an Obligation of 20 l. againſt an Executor who pleads 
Plene Adminiſtravit, and Aſſets being found of 10 l. the Plaintiff had 
Fadgment quod recuperet 101, whereas it ought to have been a Fudgment 

For the whole, and Execution only for 10 l. (unleſs it were returned that 
he had waſted) and then he might have had a Scire Facias when more 
Aſſets came to the Detendant's Hands; and ir was held to be erroneous. 


Freem. Rep. 351. pl. 441. Mich. 1673, Oxcadem v. Hobdy. 


(B. b. 2) 


Can: ³ 


cites 46 E. 3. 9, 10. 


Quando acciderint. 


(B. b. 2) In what Caſes Scire Facies lies of Aﬀets 


1. IN Debt of 10 l. the Defendant pleaded Plene Adminiſtravit, and it 
was found that he had only 4,4 yet the Judgment {hall be char the 
Plaintiff recover all bis Debt, and nothing Pall be put in Execution bus 
the 4 l. but it he gets more Goods of the Teſtator after by Recovery or 
otherwiſe, then the Plaintiff ſhall have Si. Fa. againſt them upon the 
ſame Judgment; Per Finch, quod nullus dedixit. Br. Executor, pl. 34. 


2. Debt againſt Executors who pleaded Plene Adminiſtravit, and found | 


for the Defendant ; by which it was awarded that the Plaintiff take no- 
thing by his Writ, and aiter the Plaintiff came and ſurmiſed that Aſſets 


is come after to the Hands of the FExecutors, and pray'd Scire Facias 

againſt them; And per Martyn by the judgment the Record is deter- 

min'd, and Scire Facias lies upon Record which remains, ànd not up- 

on Record determin'd, and upon this Matter the Plaintiff may have 

the new Writ of Debt; Quod nota, Curia conceſſit. Br. Scire Facias, 
JJ d AN | | | 
3. In Debt againſt Executors, or againſt the Heir, who pleaded Ple- * S. P. Bur 
ne adminiſtravit, or Riens per Deſcent, and it is found ſor them, by the 4 — | 
which the Plaintiff is barr'd, and after Aſſets came, he may have * e 


eg | ne Sci. Fa. for 
Action, and ſhall not be barr'd by the firſt Judgment; Per Markham; by the Judg- 


quod nullus negavit. Br. Executors, pl. Jo. cites 19 H. 6. 36, 39, ment the 


. | Record is 
determined; Per Martin; quod tat. Cur, conceſſit; But Brook fays Quære inde ; for it ſeems that 
ebt does not lie after the Plaintiff is once barr d. Br. Executor, ol. 85. cites 4 H. 6. 4. 5 


4. If Executors bar the Plaintiff by Riens enter mains, if they get See pl. 7. 
Goods after the Plaintiff ſnall have Sci. Fa. out of the ſame Record | 
by Surmiſe to have Execution of theſe Goods; quod fuit conceſſum 
per omnes Juſticiarios &c. Br. Executor, pl. 18. cites 33 H. 6. 23, 
A In Debt againſt Executor on Bond for 2001. Defendant pleaded 
Plene Adminiſtravit, and the Jury found Aſſets to 112]. The Plaintiff 
had Judgment to recover the intire Debt and Damages, and Coſts 11 8c, 
This Judgment was affirmed in the Exchequer Chamber; For upon 
the Bar, which in Effect is Riens enter Mains, the Plaintiff might 
have prayed Judgment immediately, for it is a Confeſſion of the 
Debr, bur he cannot have Execution till Defendant has Goods of the 
Deceaſed ; Bur the Trial in this Caſe is good Direction to the Sheriff 
what to do as to the making Execution. 8 Rep. 134. Pafch. 8 Jac. 
B. R. Mary Shipley's Cale. VVV 

6. It was reſolved in this Caſe, that if Debt brought againſt au Ex- 
ecutor, who pleads that he has fully adminiſtred, and it is fognd chat 
he has Aſſets to gal. whereas the Debt is 60/. that a judgment 
ſhall be given tor the 601. againſt the Deſendant; and upon that udg- 
ment, it more Aſſets come after to the Executor's Hands, che Plain- 
iff may have a Scire Facias. Godb. 178. pl. 250. Mich. 8 Jac. in 
C. B. Newman v. Babington, my Bf po 232 

7. When it is found in Action againſt Executor that he has ſome Af- 2 de- 
ſets though of little Value, fo as he has not fully adminiſtred, the Plain- PET, 
tiff ſhall have Judgment for the intire Debt, bur he ſhall not have Ex#cu* as in 8. Reg, 
tion but of as much as is found, and 2 not be barred ot che 1 134 Mary 
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Shipley's and if more Aſſets happen aſterwards, he may have a Sci. Fa. to have 
Caſe, — Execution thereof; But if it be found that he has fully adminiſtred, or 
— 1 if it be ſo pleaded or confeſſed, the judgment ſhall be againſt the Plain- 
ry Shipley's tiff, and ſo are all the Precedents. Cro. C. 373. pl. J. Trin. 10 Car, 
Caſe was B. R. in Caſe of Dorcheſter v. Webb. | 


: held per 3 | 
| Keyling Ch. J. and Rainsford and Moreton Juſtices to be good Law, and adjudged accordingly in 
Bl Twiſden J. afterwards agreeing thereto; Sid, 448. Noel v. Nelſon, 2 Saund. 226. 


8. In Debt againſt an Executor who pleads Plene Adminiſtravit, 
which is found for him, and ſo the Plaintiff is barred pro Tempore, 
viz. until Aſſets come atterwards to the Deſendant's Hands, and then 
the Plaintiff may have a new Al ion. Heath's Max. 58. cites 19 H. 

9. & in Debt againſt an Heir, who pleads Riens per Deſcent, or in a 


Formedon pleads the Warranty of his Auceſtor with Aſſets, and after 


the Aſſets are recovered againſt him, he ſhall have a new Formedon ; and 


it he alien the Aſets his Heir ſhall have a new Formedon, Heath's 


Max. 38. | : fa 5 
10. But where in Formedon, Cui in Vita, Mortdanceſtor, and the like, 
ſuch a Plea is pleaded either againſt the Iſſue in Tail, or the Heir of 
Tenant by the Curteſy &c. and no Aſſets found, and after Aſſets de- 
ſcend, the Detedant in the firſt Action ſhall have Scire Facias for the 
Aſſets if the firit Action be a Formedon ; Otherwiſe, as it ſeems, tor 
the firſt Land. Quære. Heath's Max. 88. EE oe | 
And ſee 11 H. 4. and 4 H. 6. Br Tir. Sci. Fa. 74. and 130. in the 
laſt of which it is doubted when Executors plead fully adminiftred, and 
ir is ſound for them, and afterwards Aſſets deſcend, whether the 
Plaintiff be not driven to a new Action, or may have a Sci, Fa. there- 
upon, viz, upon the firſt Judgment. Heath's Max. 58. 


12. Which ſeems not by the 40 Ed. 3. and 43 Ed. 3. per Brook in 


Tit. Sci. Fa. 1) and 29. where a Difference is taken when the Plaintiff 
is barred, and when he doth recover. Heath's Max. 59. e 
Lev. 286. 13. Upon Plene Adminiſtravit Plaintiff may have Judgment and to 
8 Ny 22 have Execution of Aſſets cum acciderint. Sid. 448. Paſch. 22 Car. 2. 
N. Noel y. Nein b 


Id. Raym. 14. Where an Adminiſtrator pleads two or more Fudgments, and the 
BY: 675 . Plaintiff confeſſes the Plea to be true, and prays Fudgment of Aſſets in fu- 
dots Ch 1 turo, &c. if Aſſets ſhould come atterwards to his Hands he may ſatis- 
the Execu- ty the Judgments pleaded, becauſe the Judgment of Aſſets de futuro 
tor ſhall not is only to be diſcharged after the other Judgments are ſatisfied. 


be liable till 1 Salk. 312. pl. 16, Trin. 13 W. 3. B. R. the 5th Reſolution in Caſe 


Pansen Ade. of Parker v. Arfield, 


cauſe the 


of Aſſets over what would ſatisfy the Judgments. _ 


Plaintiff did not take Judgment to have Execution of Aſſets generally when they ſhould happen, but 


135. One dies indebred by Mortgage and ſimple Contract. One of 


the Creditors by ſinple Contract gets Fuag ment of Aſſets quando acciderint, 
yet where Aſlets come in by the Aid of Equity, the other ſimple Con- 


tract Creditors ſtand in the Place of the Mortgagee as to what he has | 


. exhauſted our of the Perſonal Aſſets; But if Aſſets at Law come, they 

muſt be applied in a Courſe of Adminiſtration, and ſuch Judgmenr- 

_ Creditor will be preferred. 2 Vern. 763. pl. 663. Mich. 1718. Wil- 
ſon v. Field. | 

16. 1z 


— 
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16. Is an TnjunGiou the Words pro defectu placiti &c. are intended 
of an iſſuable Plea, and the Words Judicium intrare are iutended of a 
final Judgment; therefore it the Detendant be an Executor, and pleads 
Plene Adminiſtravit, aud the Plaintiff at Law enters Judgment ae Bonis 
Leſtatoris cum acciderint, be may proceed to a Stire Facias to enquire of A 
ſets, and enter fudg ment thereupon ; for the Meaning of the Iujunction 
is, that the Defendant may proceed fo far, as that nothing ſhall remain 
but to take out Execution after the Injunction is diſſolved. 3 W as's 
Rep. 146. Mich. 1732. in a Nota of the Reporter to the Caſe of Morrice 
v. Hankey. | | | 


— 


(C. b) Judgments againſt Executor. 
Judgment General. 


| [Upon a falſe Plea] 


1. 1 Rep. 9. Mountj in Action upon Aſſumpſit of che Adminiſtra- 
tor, in Conſideration that Adminiſtration was committed to him, 
and that he has Aﬀets to pay, he pro miſed to pay the Debt due 
by the Teſtator ; Defendant pleads Non Aſfumpit, and found a- 
gaͤnnſt him, and Judgment general given, and not de Bonis de⸗ 
tunctt. 9 Rep. 94. Baues Caſſe. 


» 


2. Ik Executor pleads ne unques Executor &c. AND is found Ex- Br. Exe- 
ccutor, Judgment ſhall be general to recover the Debt. 46 E. 3. _— 8 15 
10. 1 R. 3. 3. for his talſe Plea. 9 Y. 6. 44. b. 11 0. 6. 8, 16. Dll. * 3 
12 Car. B. B. in Yrit of Error brought there 1 Lien of Admt- 1+ Devr a- 
niſtrators * 46 E. 3. io. between Cre/we/t aud Green, und Judg- gaintt two 
ment given to recover de Bonis Teſtatoris, 14 Brooke, that r ane 
it ſhali be a conditional Judgment. 11 Þ. 6. 16. b. in the Court of „c x- 
Lynn reverſed for thole Cauſes, Intratur Mul. 11 Car, Rot. 234. ages ere. 

| | | | tor &c. an 
the other pleads another Plea, and it is found againſt them, the Judgment ſhall be that the Plaintiff 
recover of the Goods of the Deceaſed if they have, and if they have not &c. then againſt him 
who pleaded Ne unques Executor of his proper Goods. Br. Dette, pl 179. citcs 11 H. 6, 7, and 46. 
Judgment ſhall be de Bonis propriis. Br Executor, pl. 51. cites 11 H. 4, 5. | | 
So it is in the Original; but Quære how to be tranſlated. 6 


3. Do if in an Action againſt divers Executors, and one pleads Ne It was foul 
unques Executor &c. It It be fonnd againſt him the Judgment ſhall thet he was 


be general againſt him to recover the Debt. 46 2-4 NN . 
. | 3 5 EE | 5 5 nittred Br. 
Exechtor, pl. 34. cites 46 E z. 9, 10. [And fo ir ſeetns it ſhould be here, and that 36 E. 3. (3) is miſ- 


"=; CCF ks 
So where Adminiſtrators denied that they were Adminiſtrators, and it was fonnd againſt them, 
and that they had 41 in their Hands, where the Demand was of 41. the Judgment was, thar 
Plaintiff recover againſt them 4 J. for their falſe Plea; Quod Nota. Ibid. cites the fame Term. 


4. Bur if Aſſets are found in the Hands of the other Executor, tor * Br. Ex- 
Part of the Debt, then the Judgment againſt the other who pleadey en 2 
the kalle lea ſhall be ro recover the Reſidue ot the Debt. * 46 E. 3. A | 


10. 11 Y. 6. 37. b. Contra + 11 I; 6, J. b. 16. b. 8 The other : 

| . | | irecutor 
pleaded fully adminiftred, and it was found that he had in bis Hands 6 1, and' Judgment was, Thar 
the Plaintiff recover the 6 L from his Executor, and the Refidue againſt the other as if he had denicd 
the Deed of the Teſtator. Br. Execators, pl. 34. Cites 46 E. 3. 9,10. — Br. Adminſtrators, pl, 
12. cites S. Common j Ser plc a. in che Notes e 


5. Note, 
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5 Note, that in thoſe Caſes if it appears to the Court as hy ſindi 
of the Jury chat the Executor has nor Aſſets in his Hands, then upon 
ſuch faile lea the Judgment ſhall be general; for it will be in 
vain to give Judgment of the Goods of the Deceaſed it he has gt. 


when it appears that he has not any, and lo the Caſes above arg 
to be underſtood, tor fo 1s 43 E. 3. 10. 


* Firzh. 6. Ik tully adminiftred be pleaded in Debr, and found againſt the 


Joiner =, Executor, the Judgmeat tor the Damages ſhall be general, * 11 D, 
the Plaintiff 4+ S. 11 I). 6. 39. 

had Capias | | © bY, | 
ad Satisfaciendum of the N the Executor. Br. Executors, pl. 51. cites S. C. If they 
plead Plene Adminiſtravit but ſo much, or Plene Adminiſtravit generally, the judgment ſhall be ot 
the Goods of the Deceaſed of the principal Debt, and of the. Damages of their proper Goods, per 
Moile. Br. Executors, pl. 108. cites 2 E. 4. 4—— And where Elongaverunt is returned, he ſhall 
Execution of the Goods of the D eceaſed if they have, and if not de Bonis Propriis. Ibid —— gut 
the Ju'gment for the Debt ſhall be of the Goobs of the Deceaſed. Ibid. — Nelſ. Abr. 176. pl, 8. 
tit. N ary ke cites Godb. 178, Newman v. Balingſton S. P. viz. That Capias ad Satisfaciendum 
lies for the Damages, but Godb. mentions nothing there to that Purpoſe, tor which ſee (B. b.) New. 
man v. Babbington. | 55 | 


. So in Detinue the Judgment for the Damages ſhall be gene 
4 I. I nn 2 
8. P. Br. 8. In an action of Debt againſt an Executor who pleads Ne un- 


ee N. ques Executor Ne unques Adminiſtravit as Executor, and this is fuund 
14 4. Againſt him; the Judgment ſhall de de Bonis Teſtatoris ſi « i 
For their non de Bonis Proprus as well of the Debt as ct the Damages and 
proper Coſts. Tr. 15 Cax. B. R. between Street and Wiſe in a Writ of Error 

Goods hall upon ſuch Judgment in Totneſs in Devon, and this aſſigned 
pur in Exe. for Error 3 pet the Judgment affirmed per Cur. becauſe 10 is 


cution i the common Courle, Intratur Vil. 14 Car. Rot. 751. 


they have of OWE 
the Goods of the Deceaſed. 


Co E. 518. 9. In an Action of Debt againſt Baron and Feme as Executors of 


plwG. 20 and A 


p- 20 4 A. Upon which Judgment ts given againſt them by Nihil dicic de 
3 5 Bonis Teſtatoris ſi c&c. & il non tor Damages and Coſts de Bonis 
Jo. 417. pl. Propriis, and atter a Devaſtavit is returned againſt the Ocfendants, 
5.8 C. the judgment ſhall be to recover the Debt, Damages and Coſts de Bo- 
nis Propriis of the Baron and Feme. Y. 14 Car. B. B. between 

Mcunſen and Bourne, und Mill. 14 Car. adjudged per Cur, after 
Arguments at Bar, becauſe it is che common Courſe, though the 

. Feme * cannot properly convert to her own Uſe, for ſhe may have 
{> ' ©80ds * as Executrix though che be a Feme Covert, and perg?- 
tay — the Baron is charged only for Conformity in Reſpect of the 


e In Debt againſt Executor for Rent upon a Leaſe for Bears 
5 bs Sag incurr'd after Death of Teſtator, if laintiff recovers, the Judg⸗ 
--- Anon. 8. 6, - Ment ball be general. 14H, 4.39. oh 
Cre. ©,603- 11, Ik A. recovers againſt B. Debt and Damages, and after B. 
ar” Piboig 5 dies, and Adminiſtration is granted to C. his Wite, who waſtes the 
S. C. ad. Goods, and after rakes D. ro Baron, and a Fi. Fa. is awarded de 
judged. —— Bonis Teſtatoris in the Hands of D. and C. and the Sheriff returns 
WW 92 pl. Nulla Bona et. and upon this upon Surmile that they have waſted 
totiden the ©00ds, another Writ is awarded to the Sheriff Si ſibi conttare 
Verde poterit per Inquiſitionem, that they have waſted the Soods, then to 
85 warn them to ſhew Cauſe why Execution ſhould not be de Bonis 
Propriis, and upon this the Sheriff takes an Jnquifition which 
finds this Matter and refers it to the Court whether the Baron 
and Feme have waſted the Goods of the Teſtator and ar" . 


2 
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them to their own Uſe according to the WDrit or not ; Upon this 


ſpecial Return the Court awarded Execution of the pro 29d! 
of Baron and Feme, for tve Sheriff has W l Dat: 
ter; and by this the Baron is ts be charged ior the Tonverfion of 
the Feme. M. 16 Car. B. K. adjudged per Cur, X t and 
Hilton and his Wife Adminiſtratrix againſt Copping. | 
12. It Executors are at Iſſue upon Plene Adminiſtravit, and #f #s 


found that they have fully adminiſtred except in one County, or that they 


have fully adminiſtred cet 20 3. they thail be charged of 100 l. for 


the contrary of their Iſſue is found. Br. Executors, pl. 82. cites 228 


3. 26, 26, 47, 48. | | | | 
13. Devt jor 20 l. againſt Executors who pleaded Riens enter mains 


and it s ſound that they have 5/7. they thall ror be charged but'of 51. 


Contra ot the Plea ot Ne unques Executor, Br. E 
40 E. 3. 15. & 34 H. 6. 22, 23. 


xecutor, pl. 141. Cites 
14. Debt again two Executors, at the Pluries or Diftreſs the one con- 


ef d the Action, the Plaintiff thall have Judgement againſt him generally, 
and againſt the others of the Goods of the Deceaſed, and the Reaton ſeems 


to be becauſe he did not deny but that he had Affets; for it it be other- 
wiſe he might have ſaid that he had nothing but 108. &c. and confeſ- 
{ed the Action, and upon Fi. Fa. againſt Executors it is no Return that all 
the Executors but one has nothing; tor the Poſſeſſion of one is the Poſſeſ- 
tion of all, and other Fi. Fa, thall iſſue againſt all; for they might 
have Goods after; and the Sheriff who returned that the Executors had 
iold the Goods tor Money, and for other Goods was amerced; for he 
might have Execution of the Goods of the Executors amounting to ſo 


much &c. Br, Executors, pl. 63 cites 14 H. 4 12. 


15. Debt againſt L. and others of R. S. of 40 J. who pleaded Plene 


Adminiſtravit; the other ſaid that Aſſets; and it was found that they hat 


Goods of the Deceaſed the Day of the Writ to the Value of 20 l. and no 


more, and put Damages to 5 l. and it was awarded that the Plaintiff re- 


cover only 201. of the Gcods of the Deceaſed, and the 5 1. de Bonis propri- 
is, and as to the other 201. that the Plaintiff be amerced ; and of rhe 
20 J. recovered the Plaintiff had Fi. Fa. of the Goods ot the Deceaſed, 


and of the 5 1. Ca. Sa. Quod Nota, by the talſe Plea, Br. Executor, 


pl. 76. cites 21 H. 6. 40, 41. GE LITE 
16. Debt againſt Executor; Per Chocke J. if the Executor delivers 


Loegacies, the Debts not paid, and the reſt not ſufficient to pay the Debts,” 
they ſhall be charged ot his proper Goods ; Per Littleron J. he can- 
not know the Debts unleſs they are demanded, and therefore if they 
are not demanded they may pay Legacies, otherwile it ſhall be long before 
the Legacies ſhall be paid, and he is not bound to take Conuſance of the 
Debts without Demand, unleſs of Debi of the King; Per Chocke and 


Brian, this is all one; for the King has no Prerogative in this unleſs” 
his Debt be of Record. Br. Executors, pl. 116. cites 21 E. 4. 21. 


17. Debt againſt an Executor, upon the Bond of the firſt Teftator ; The 


Defendant pleaded that the firſt Teſtator did owe 100 I. to his Leſtator, af- 
ter whoſe Death Goods of the Value of 1001. came to his Teſtator, as H- 


ecutor of the firſt Teſtator, which he retained, and ultra the ſaid Goods his 


Teftator in Vita ſua Plene Adminiſtravit, The Plaintiff replicd Aſſets in 
London Tempore Mortis of the ſaid Teftator, and it was found for him, and 


he had judgment de Bonis of the firſt L'eſtator in the Hands ot the 


Deſendant, and Damages de Bonis propriis; and thereupbn a Sci. Fa. 


was brought againſt the Defendant; upon which the Sheriff returned a 


Devattavir, and the Plaintiff had Judgment and Execution de Bonis 
propriis of the Detendant, and it Nulla Bona, then he might have ei- 
ther a Ca. Sa, or an Elegit. Nelſ. Abr. 790. pl. 2. cites 3 Eliz. Dyer 
185. [b. pl. 66. Trin. 2 Eliz. Woodward v. Cnicheſter | 
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18. In Debt againſt the Executor of an Executor the Defendant pleag. 
ed, that the Executor's Teſtator had fully Adminiſted, and that he had no- 
thing in his Hands at the Time of his Death ; and it was found that hy 
had Aſſets ; whereupon a Fieri Factas iſſued to the Sheriff, and he return. 
ed that the Defendand had nothing; And it was held, that the Sheriff 
ſhould be amerced, for he ſhall be eſtopped to make ſuch a Return, 
and that it ſhould be no Prejudice to the Plaintiff, for that the Debt 
{hall be charged ſo long as the Record remains in Force not reverſed 
by Error nor Attaint; And if he hath no Goods of the Teſtator's, he 


ſhall be charged of his own proper Goods; for that when he pleaded that the 


firſt Executor had fully adminifired, he did not deny but that Aſſets came to 


Vim after the Death of the Teſtator. Mo. 23. pl. 81. Paſch. 3 Eliz. 


Anon. 1 | 


19. Executor pleads Releaſe to himſelf which is found falſe, Judgment 


ſhall be de Bonis Propriis ; But it he pleads falſe Releaſe made to 75 


tator it is otherwiſe. Mo. Jo. pl. 188. Trin. 6 Eliz. Anon. 
20. The Court inclined that if upon Riens enter mains pleaded, it is 
found that ſome Part of the Sum in Demand is in the Hands of the Execy. 


tors, there the Plaintiff upon a Surmiſe of Goods come to the Executor's 


Hands ſball have a Scire Facias, but not where on ſuch Iſſue it is found 
tully tor Detendants that they have nothing in their Hands, Le. 68, 


pl. $7. Mich. 29 & 30 Eliz. C. B. Bracebridge v. Baskervile. 


21. Error of a judgment in C. B. tor that in Debt againſt Husband 
and Nie, as Executrix, the Deſendant pleaded Payment by the Wife af. 
ter the Death of the Inteftate according to the Condition of the Bond, and 
Itſue being joined was found for the Plaintiff, and Fudgment was Lud 
recuperet debitum againſt them de bonis Teſtatoris, & fi non &c. the 


Damages de Bonis Propriis ; It was objected that the judgment ought 


to have been De Bonis Propriis, becauſe the Plea was falſe; and tor 


the Damages de Bonis Propriis of the Baron only ; for a Feme Covert 


cannot have any Goods; But the Court held the Judgment well given 


though the Plea is falſe; yer he is altogether a Stranger to the la- 
teſtate who was her firſt Husband; and though ſhe hath no Goods 


during the Coverture, yet becauſe the Husband is charged only in 


reſpect of his Wife, and ſhe might have Goods if the ſhould ſurvive 


| him, and Execution might be then taken againſt her, therefore the 


Judgment was aſſirmed good. And ſo are all the Precedents as Mann 


intorm'd the Court. Cro. J. 191. pl. 17. Mich. 5 Jac. B. R. Johns 


v. Adams. 


22. Where an Executor pleads Plene Adminiſtravit, and it is found 


againſt him, the Judgment ſhall be De Bonis Propriis, becauſe it is 
a falſe Plea in his own Conuſance. Cro. J. 191. Mich. 5 Jac. B. R. 


in Caſe of Johns v. Adams. 15 1 
23. In Debt againſt Baron and Feme as Executrix &c. they plead Pay- 


ment by the Teſtator, and upon Iſſue it is found againſt them, and 


and Damages De Bonis Propriis, and in Error it was held to be a good 
Judgment; although a Feme Covert cannot have Goods in her own 


Judgment quod recuperet debitum De Bonis Teſtatoris and the Coſts 


Right, yet the may have them as Executrix, and fo Judgment al- 
firmed. Noy 125. Anon. 1 5 


24. Fudgment upon a Scire Facias againſt an Executor, and an Inqui- 
ry, and return'd that he diverſa bona Teftatoris diſpoſuit, elongavit & ad 
| Preprium Uſum Convertit, he comes in and pleads that he was never 
Executor or adminifired as Executor, and traverſes abſque hoc, that he 
bona Teſtatoris diſpoſuit &c. whereupon Iſſue joined, and found azainft 


Him, and Judgment, which was held good upon a Writ of Error; tor 


he having gone off from his Plea of Ne Unques Executor, and traverſ- 


ed the Converſion, it ſhall be intended a Converſion as Executor. Skin. 


85. pl. 3. Hill. 35 Car, 2. B. R. Bird v. Harriſon. ig 
| | 8 | 25. 
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25. If Executor ſuffers Judgment to go againſt him by Default upon 
executing Writ of Inquiry, he ſhall = 0 rides ot Ton of 
Aſſets, tor he is eftopp'd, tor he ſhould have pleaded Plene Adminittra- 
vit, or ſpecially what Aſſets he has; Per Cur. 6 Mod. 33. Mich, 
3 Ann. B. R. Treil v. Edwards, 
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(D. b) [Jadgment.) 
In what Caſes it ſhall be De Bonis Teſtatoris only. 


L, 12 a Recovery ofa Debt be againſt an Executor by Nient de- 

K diie, "wy Judgment ſhall be Oe Bonis Teſtatoris only, 

25 8 3. 41. "24 1 | J | 
2. If Executor pleads in Abatement that another Executor not 
nam'd ũdminiſtred and it found againſt him, the Judgment ſhall be 

of the Goods of Teſtator only. 11 Þ, 6. 8. dubitatur, 9 0. 6. 

Contra 7 Þ. 4. 13. . 
3. Ik upon tully adminiſtred pleaded it be found againſt the But where 
Executor, Judgment ſhall be of the Debt of the Goods of Teſta- 970 uch 
tor only. 7 P. 4. 13. 11 P. 4. 5. 9Y. 6. 44. b. 11 0. 6. 3. yen 


11 6 1 | Len | found Aſſets 
a ſpecial Fieri Facias was awarded of the Goods of the Deceaſed, and if it can appear that they are 


waſted, then De Bonis Propriis. Bur thy alters the Caſe muth; allo by the Devaſtavit the Judg- 
ment ſhall be altered, viz that Execution ſhall be De Bonis Propriis, which cannot be wichou: a 
Return of the Sheriff. Noy 7. Williams v. Roberts, ot . | 


4. In Debt againſt Executor ik he pleads a falſe Acquittance 
and this is found againſt him, yet he thalt be charged De Bonts 
Teſtatoris only; For he doth not eitrange himſelf from the Teſta- 
ment by this Plea. Contra 11 . 6. 8. 8 
5. In Oebt againſt Executor upon a Bond made by Teſtator, & P. and not 
if the Executor denies che Deed, and this ts found againſt him, OT obs 
the Judgment ſhall be only De Bonis Teſtatoris. Contra 17 Porte 
E. 3. 20. 45. b. adjudged. 5 Exccuror 
| Cannot nave 


Conuſance whether it was the Deed of Teſtator or not. Br. Executor, pl. 109. Cites 6 E. 4. 1. 


. In an Action ok Debt againſt an Executor, if the Defendant 10 159. 
pleads a Judgment had againſt him in a former Action brought 5. '27 


Bracebridoe 


| againſt him by another, and that he has nothing in his Hands but , 3:4... | 
to ſatisfy this, and the Plaintiff replies that the lald Judgment was Hill. 29 4 
3 acknowledged by Covin to defraud the Creditors, which 18 tound mo 8 . 1 
| accordingly, though this faile lea is found againſt him, yet the uo TE # 
N Judgment ſhall be only Oe Bonts Teſtatoris. Trin. 42 El. B. B. by all the © . 
adjudged between Borret and Boyes *** 1 

ä ; 128 | 5 | $7 3 r ca- L 
Ry ſons ; 1ſt, Becauſe the Plea is true; For there is ſuch a Record as the Defendant pleaded, though 1 1 
* the Plaintiff conteſs'd and avoided it, and it is not like to where it is uttecly fal ſe, as when one LEN 1 ( 
| e unques Executor, Ne unques adminiſter as Execator & which Pie ly iog in his own KR f Bk 
. ledge to be utterly talſe, is the Cauſe that in ſuch Cale the Judgment is De Bonis Propriis &c.— 1 
| d. P. by Dyer, Mo. 50. pl. 188. Trin. 6 Eliza. 6 : = 1 | 
r 7. Tf a Man recovers Damages againſt an Executor or Adminiffra- f N 
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tor in an Action of Covenant agatnft him upon a Breach ot Covenant 
dy Teſtator, the Judgment ſhall ve Or Bonis Teſtatoris only Pe 
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cauſe he could not have prevented it, ant here the Outy is recoverg 
all in Damages. M. 37 El. B. K. agreed per Cur, between Av 
aud Hore. Nh 
8. So the Judgment ſhall be Oe Bonts Teſtatoris only, though 
the Corenant was broken by the Executor or Adminittrator himlelt; 
4 Cro. J. Becauſe all the Duty ts to be recover'd in Damages in this Action, 
651 p!.3 Peld P. 37 El. B. R. in Cale of Holt again# Hore. D. 15 Ci. 
8. O chudß. 324. 34. üdjudged. M. 21 Ja. B. B. adzudg d in writ of Error 
Rolls Rep. between Eragman and Lightfoot. And Judgment given in B. 
415. „ C. De Bonis Teſtatoris fi c&c. et ſi non cc. Oe Bonis Propriis re. 
verſed. Where the Cale was, that Leſſee for Bears of an Advow⸗ 
on granted the next Avoidance * to B. who covenanted that if 
tg he would grant this Preſentment to any Dne, Leſſor ſhould haye 
bur nor the © r and reftiſal of it; B. vies, and his Executor grants it 
clearly ts another without any Offer ma ze to the Leſſor, upon which Lee: b 
fared. —, for braught Action of Covenant againſt the Executor, who pleads r 
pl. is s. Mon Conceſſit, and this is found againſt him, and Damages giv: 7 
en cc. and the Court thought this was only a Nonfeaſance, and i 
ns Id done by the Executor. Hob. 254. between + Collins and 1 
_ Thoroughgood. Adjudged where the Breach was for want of Reparg- 0 
5 tions by the Executor. = = 1 0 
Hutt. 3 5. 9. In Action of Debt againſt an Executor upon Obligation ; 
ao ow whereof the Condition Was tor Performance of Covenants, and ] 
283 pl. 363. a Breach aſſigned in doing ot a Thing by the Executor againſt 
S. C. the Covenant, and this found againſt che Executor, though the 
Brrach of the Obligation was by the Executor himſelf, yet Judg⸗ | 
ment ſhall be De Bonts Teſtatoris oniy. Adzudged Mob. 362. 
Trin. 17 Jac. Caſtillion againſi Smith. . 
Ib'd. ſfays 10. Where the Writ is in the Detinet only the Judgment ſhall be 
ſee the ike Pe Bonis Teftatoris; Per Curiam, Hutt. 35. Trin. x7 Jac. in Caſe 
gong of Caſtilion v. Smith. e | 
-Eltz. Rot. 3 | DE 
1133. Johnſon v. Barker. 


11. If Judgment be given in Debt, and a Sci. Fa. brought againſt bis 
Fxecutor, who pleads that he was not Executor, nor that he ever admini- 
red &c. and it is found againſt him, yet the Court agreed chat the 
Judgment all be De Bonis Teſtatoris tantum; becauſe the Execution 
 thall relate to the Judgment, and Scire Facias is to know why he 
ſhould nor have Execution of the firſt Judgment, and this extends on- 
ly to the Goods of the Teſtator; And Moyle Prothonotary faid it was 
| ruled ſoin C. B. in 5 Jac. Litt. Rep. 53. Mich. 3 Car. C. B. Anon. 
| But the Re- 12. In Covenant, the Plaintiff declared againtt Chriſtopher Guyſe 
porter adds Baroner, tor that he (the Plaintiff) granted. a Leaſe to one Geo. Har- 
: Cows vey, of the Rectory of Berkley tor 60 Years atter the Derermina- 
to him, that tion ot a Leaſe then in Being, which Leaſe expired, and that Har- 
the Decla- vey covenanted for himſelt and his Aſſigus to repair, whoſe Eſtate one 
ration being William Guiſe had by Aſhgnment &c. who made the Defendant Ex- 
0p 1 dark ecutor and died, and that the Chancel was out of Repair in the Time 
755 avon the Ol the 'Teſtator, and ſince, and allo one great Barn &c. The Defen- 
| whole Mat- Cant as to not fepairing the Chancel pleaded, that the Plaintiff did 
ter the not leaſe it ro Harvey, and thereupon they were at Iſſue ; and as to 
ae the Barn he demurred, and the Plaintitt had a Verdict upon the Iſſue, 
| 3 2 and 3o0ol. Damages, and allo 2001. Damages tor not repairing the 
ainft the Barn, it Judgment thould be againſt the Defendant upon a Demurrer ; 
Detendant and upon arguing the Demurrer it was infiſted for the Detendant, that 
” r the Plaintiſt was miſtaken in the Action, tor it was brought againſt the 
| the Eis- Defendant in his own Right, when upon the Plaintiff's own ſhe wing is 


ought 
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ought to be brought againſt him as Executor, and as ſuch, and not ning he is 


otherwiſe, he ought to be diſcharged; for he is hor liable to this Co- not fo na- 


venant but in reſpect of Aſſets of tne Teſtator, and therefore the Judg- 1 


ment againſt him ſhould be De Bonis Teſtatoris, and ſo it was ad- Form; And 
judged, and that this Objection was as well to the Verdict as to the the Plain- 
Demurrer. Nelſ. Abr. 174, 175. pl. 16. cites 1 Saund. 111. [ Mich. id wight 
19 Car. 2. pl. 1). ] Dean and Chapter of Briſtol v. Guile. e 


Have their 

| 8 : 3 Judgment 
for their Damages de Bonis Teſttoris on this Declaration, but it was not moved. There was alſo 
another Exception to the Declaration, viz that a Que Eltate could not be pleaded of a Ten iid 
cites Cro. 25 Eliz 22. | | 2 


— — — 


13. In Debt upon an Obligation againſt an Executor Judgment was 
by Default, and becauſe the Bond had been a long Time unpaid, it was 
moved that the Damages might be increaſed by the Court under a No- 

tion of Cofts, as the Practice was agreed to be ufed ; But Holt Ch. J. 
ſaid, that the Damages are to be adjudged againſt the Executor out of the 
A Eſtate of the Teflator, but Judgment for Cots ought to be our of the EHate 
of the Teft ator ſi tantum, ſi nen, de Bonis propriis, and it would be hard to 
charge the Executor in Damages under the Title of Coſts tor the 
| Time in which the Bond was elapſed in rhe Lite of the Teſtator, but 
| he ſeemed to incline that it ſhall be ſo for the Time in which the Bond 
| was unpaid after the Death of the Teſtator; But upon Examination 
| it was ſaid that the Judgment was entred, and then per Cur, it is too 
15 late, and fo nothing was done, Skin. 561. pl. 8. Mich. 6 W. & M. in 
B. R. Rolſton v. Main. 5 . 
134. Leſſee covenanted to repair and dies, and his Executor aſſigned over 
5 his Term, and the Aſſignee dies, and his Executor ſuffers the Premiſſes to 
| be out of Repair. Covenant was brought againſt the Executor as Executor. 
Judgment ſhall be De Bonis Teſtatoris only, though he mirht have 
been charged as Aſſignee. 1 Salk. 316. pl. 25. Trin. 9 Ann. B. R. 0 
Buckley v. Pirk. . Ps 1 5 


] 8 x ; 5 8 n FR 


: (e- b) Judgment] | 


15 . Execution of it. 


— . F an Execution iſſues to the Sheriff to levy the Debt of the 5 
Goods ot the Teſtator, if Executor has ſold the Goods of the 
Teſtator betore the Writ purchaſed, and has taken Money and other 
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; Gcods for the ſame Goods, the Sheriff cannot make Execution ok — 
3 his proper Goods, but ought to return it to the Court. 2 Þ, 6. of 

. FF 22. admitted. Contra 14 Þ, 4. 12. h. adjudged, 

R 2. Debt againſt Executors who plead Plene Adminiftravit, and Aſſets is 

| found againſt them, and upon this Judgment was given ot the Goods of 

the Deceaſed, and upon the Fi. Fa. the Sheriff returned Devaſtaverunt, 

and thereupon Capias was awarded againſt the Executor where no Ca- 

* lies at firſt; Quod Nota by Award. Br. Executor, pl. 8. cites 

5 3. It in Banco a judgment is given againſt Executors to recover a Thid. cites |: 
Debt de Bonis Teſtatoris, and thereupon a Fieri Facias iſſues, and the Mounion al 
Sheriff returns Nilla Bona, upon which an Entry is made in che Roll 324 Sourn, 

; quod Teſtatum eſt, that the Exccutors have ſold ſeveral Goods of the {1% 417 


5 Ci 'Telta- S. C. as 
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this of Pet - Teſtator, and converted the Mcney to their own Ule, upon which x 
. Writ is awarded to enquire what Goods were waſted, and the Sheriff 
ecutors upon returns an Inquiſition, by which it was found that ſeveral Goods of the 
the Seire Teſtator to the Value of the Debt were waſted by the Executors, and 


Facias were thereupon a Scire Facias to ſhew Cauſe why Execution ſhould not be ot 


* 


warned, their own Goods, and upon two Nihils Execution is awarded ; this is 


appeared yg l 5 . g 
5. demur- erroneous, for thongh rhe Inquiſition is falſe the Parties are without 


red, and up- Remedy, and it might be miſchievous to Executors who might not 
on a Reſpon- have Notice, the Action ſometimes being brought in a foreign County. 
Ju een Adjudged in B. R. upon a Writ of Error in redditione Executionis 
os de Bo- Only, and the Execution reverſed, but Judgment ſtood. 5 Rep. 32. 
nis propriis, Hill. 45 Eliz. Pettifer's Cafe. 3 Danv. 404. pl. 2. ; | 


and upon a 


Writ of Error affirmed by the whole Court, and faid, admitting Pettifer's Caſe Law, which they neither 


abſolutely affirmed nor diſaffirmed, yet this Caſe ftands on good Realon. In Pettifer's Cale the 


Judgment was on Nihil returned, but here was Warning returned and an Appearance, and the Par. 
ties might have pleaded they had not waſted the Goods, ſo that if there was any Prejudice it was by 


their own Default in not traverſing the Waſte ; and the Court adviſed the Clerks to uſe this Courſe 
hercafcer, as a good and legal Courſe for the Expedition of Juſtice and Execution. -— Cro. Car, 
518, 526, 527. S. C. adjudged, and ſaid it differed from Pettifer's, and vide Gibſon and Brook, Cro. 
Eliz. $59, Ow. 132, 133. { ſaques v. Collins]. Lit. Rep. 47. [Archer v. Dalbye]. Palm 280. [Cluther 
v. Thinn]. 2 Sid. 103, 104. [Firchet v. Woliton}. Sty. 56, 57. Skin. 85, 86. [bird v. Harriſon], 


4. But if judgment is given againſt Executors, and upon a Fi. Fa. 

Nulla Bona returned, the Plaintiff may have a ſpecial Writ of Fieri 

Facias to levy the Debts of the Goods ot the Deceaſed, & 11 tibi con- 

{tare porerit, that the Executors have waſted the Goods, then de Bonis 

propriis, which is agreeable with Law and Reaſon ; For it the Sheriff 

makes a talſe Return the Parties may have Remedy by Action; Per 
Curiam. 3 Danv. 404. pl. 3. cites 5 Rep. 32. in Pettifer's Caſe, _ 

5. Debt againft an Adminiſtrator, who pleaded that before the Action 

brought the Adminiſtration was revoked and granted to another, he having 

: then Aſſets in his Hands to the Value of 200 1. which he had deliv. red over 

to the new Adminiſtrator. | 'Fhe Plaintiff replied, that it was done by 

Fraud and Covin, upon which they were at Iſſue, and ſo it was found, 


and thereupon the Plaintiff had Judgment to recover the Debt de Bo- 


nis Teſtatoris. It was aſſigned for Error, that the Judgment ought not 
to be abſolute de Bonis Teſtatoris only, but conditional, ſi tantum &c. 
but the whole Court diſallowed of this Error very much, and all held 
clearly that the Judgment abſolutely given was good, and they were 
not conſtrained in this Caſe to give a Judgment conditional, and affirm- 
ed the Judgment. Bulſt. 187. Paſch. 10 Jac, Morgan v. Soke, 


A * — * y * — 


(F. b In what Caſes it ſhall be de Bonis Teſts 


toris if he has, fi non, de Bonis propriis. 


I; 15 Debt againſt Baron aud Feme Executor in Right of the 


Feme, It Plaintiff recovers, and Sheriff returns that the Baron 


has converted the Goods, the Plaintiff ſhall have Execution de Bo 
nis proprlis of the Baron. 18 D. 6. 4 b. 

* Orig.is 2. Upon a Judgment againſt Executor to recover of the Goods 
(eſſoigned.) of Teſtator, ik Sheritf returns that the Goods are * eſloigned, the 


be Fr the Judgment ſhall be of his proper Goods. 9 D, 6. 57. b. 


ecutor, pl. 


14 cites Cllłld. 
8G: | 


Br. Retorn de Briefs, pl. 8. cites 8. C. | | — | — - 


£ 


. 


e 
33 
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3. So ik he returns that they are waſted. 11 ID. 6. 16. 35. b. She 
4. Upon Judgment of the Goods of the Deceaſed, tf the Sheriff Sheriff re- 
returns that he had ſo much Aflets but has waſted them, upon this Re- rns chat 


turn the Judgment ſhall be ok the Goods of the Deceaſeo if he ne de 
has, if not de Bonis proprits. 11 Þ, 4 0. JE coming of 


the Writ 
„b ; they ſold 

the Goods for certain Money which they took to their own Ule ; Qnod Nota. 

pl. 36. cites S. C. S. P. Br. Executors, pl. 56. cites & C. 


Br. Exccution, 


But ſee 21). 6. 12. b. a Capias awarded upon ſuch Return, and 
ſo Judgment abglute of his proper Goods. 11 19,6, ). b. 
6. Upon tully Adminiſtred pleaded, if 20 1. Aſſets are tound, and 
Judgment upon it, and the Sheritf returns chat he has not Aſlets in 
his Baili wick, Judgmeut ſhall be de Bonis Teſtatoris ſi cc. i 
non de Bonis proprus. 9 Þ, 6.9. b. 5 1 

7, 80 it he returns chat they have not Aſſets within his Baily wick 
prout ei conſtare poterit, Lecauſe it appears in a Manner that the 
Goods are ciloigned, the Judgment thall ve to recover of the Goods 
of the Deceaſed, and St Vicecomitt conitare potertt that they are 
elloigned, Oe Bonis proprits. 9 Þ. 6. 58. e | 

8. Ik the Sheriff char he has nothing of the Goods of the Deceaſed, 
upon a Suggeſtion made by the Plaintiff that he has alien'd the Aſſets he 
ſhall have ſpecial Writ, ſcilicet, St ita fit to make Execution of 
his proper Goods, 11 0. 6. 8. 35 b. 3 

9. Ika Man recovers Debt and Damages againſt an Executor he ſhall 
recover Damages De Bonis Teſtatoris Si cc. Si non, De Bo: 
nis proprits. 8 Rep. 134. 44a. Shipley's Caſe, BUbitatur 3 H. 6. 5 

10. In an Action againſt diverſe Execucors, If one plead Ne unques 
Executor, and the others plead fully adminittred, or (itch like, and 
this is found againſt them, the Judgment ſhali be of the Goods of 
the Dead againſt all it chey have, ſi non * de Bonis propriis againſt { e ce 
bim who pleaded Ne unques Executor &c. Contra 11 H. 5. 3). b. 
11. In an Action of Debt againſt an Executor, it the Detendant 
appears at the Return of the Summons and makes Defence, et Ninil 
dicit in Barram, by which Judgment is giben againſt him by Mihil 
dicit, the Judgment ſhall be as ro the Damages and Coſts Oè Bonis 
Teſtatoris fi #c. & fi Mon, De Bonts propriis. Hil. 14 Car. B. 

R. adjudged per Cur. between Mounſon and Bourne iii Mrit of Er- 
— upon {uch Judgment in Bank, for this is the utual Courte 

12, Ik the Executor comes at the firſt, ſcilicet, at the Return of * ＋ 6 
the Summons, and acknowledges the Action, pet Judgment ſhall be 5 p 
mven againſt him as to theDamages and Coſts Oe Bonis Teftatorts, s. C a. 
Si cc. &ſi Pon, De Bonis propriis. Held per Bramſton Mul. 14 judged. 


Car. in the ſatd Cale of Mounſon again/# Bourne. 


— 


13. Ik the Executor at the firſt Oay, ſcilicet, at the Return of the 
ummons, acknowledges the Action, and faich that he has no Aſſers, 
the Judgment ſhall be for Coſts and Damages only Oe Bonis Tel⸗ 
tatorts it ir be true. Held per Bramſton in the fad Cale, 

14. If the Executor comes ar che Return ot the Summons and 


pleads that he has been always ready, and yer is, and this is true, the 


Judgment ſhall be only De Bonis Teſtatoris tor Coits and Dam- 

ages; Per Bramſton in the faid Cale of Mounſon again/# Bourne. . 
is., In an Letton againſt Executor or admimſtrator, if Deteny- we 
ant pleads Ne unques Executor, Me unques adminittred as Executor, © On 


and this found againſt him, the Judgment thalt be Oe Bams ce imnegi- 


Teſtatoris fi &c. fi non, Oe bonis proprits for bis talle Plea. die Execu- | 
| | : | * Y tor ſhipo 
De ferdant is denied, for if A. makes B. Executor, and B. dy ing makes C. Executor, now it C. be fed 
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for A's Debt as Executor to B. Executor of A. and he denies that B. was Executor of A. which b 

Conſequence is a Denial of his be ing now Executor of A. yet if on Trial it be apainſt him, his own 
Goods ſhall not be liable to this Debt, becaule he might poſſibly not know to whom his Teſtator Was 
Executor. Went. Off. Ex. 187. | 


16. But if a Man recovers Debt or Damages againſt the Teſtator, gy 
after ſues a Scire Facias againſt the Executor or Adminiſtrator, hd 
ans Ne unques Executor Me unques adminiſtred as Executor, 
and thts is found againſt him, pet the Judgment chall be only De 
Lonts Teſtatoris, becauſe he prays in the Writ of Scire Facias to 
have Execution ot the Goods of the Teſtator, and — 5 againſt hig 
Prayer he ſhall not have Execution of his proper 
Car. B. adjudged per Cur, Wa/dron againſt Berry. 
17. Debt againſt Executor who pleaded Plene Adminiſtravit, and the 
Jury found Aſſets, and the Sheriff returned the Fi, Fa. Nihil, by which 
upon Argument it was agreed per Paſton and Babbington, that Specza/ 
Fi. Fa. ſhall iſſue again of the Goods of the Deceaſed, and ſi conſtare pote. 
rit that the Goods are efloigned, then de Bonis propriis, and fo ſhall not 
have Fi. Fa. de Bonis propriis at firſt, as the Plaintiff prayed ; Quod no- 
ta bene. Br. Executor, pl. 11. cites 9 H 6. 9. 
Br. Retorn 18, It ſeems by the Opinion of the Court, that if Executors are im- 
- __ pleaded they ſhall be charged of ſuch Goods as they had the Day cf the 
5. C. Mrit purchajed, and if they ſell before Fug ment they ſhall be charged of 
Ih their proper Goods; bur it is ſaid there that a Sale after Judgment is not 
good. Br Executor, pl. 14. cites 9 H. 6. 57. Oo 
19. Fi. Fa. againſt Executors upon 'a Judgment againſt them ; the 
Sheriff returned that the Executors have ſold the Goods of the Deceaſed and 
converted them to their own Uſe, by which iſſued Sci. Fa. &c. de Bouis 
Propriis ; Quod Nota. Br. Executors, pl. 71. cites 19 H. 6. 49, 50. 
20. Debt againſt tzwo Executors, one of them appear d and confeſſed the 
Action, and the other made Default, and Fudgment given to recover de Bo. 
ms of the Teſtator in both their Hands, and to the ſame Effect iſſued a 
Fi. Fa. againſt both; The Sheriff returned that they had then nulla Bona 
Sc. but that he that made Default had Goods of the Teſtator to the Value 
of the Debt, but had waſted them ante receptionem Brevis Gc. prout fbi 
conſtabat, and upon this Return a Scire Facias iſſued againſt him alone, 
and upon Scire Feci returned Execution was awarded againit him only 
3 ot his own proper Goods. D. 210. a. pl. 23. cites Paſch. 4 H. 8. 
1 - SE, 21. Debt was againſt Executors upon an Obligation, which was, that 
totidem if the Teſtator or his Hxccutors at Mich. every Year during the Life of th: 
Verdis. Ob/igee delivered to the Obligee a Load of Dung, that then &c. the De- 
| tendants pleaded that of and their Teſtator had performed, and ſhew'd how, 


which was found againſt them; Dyer held, that tor this talſe Plea of the 
Executors |udgment thould be againit them de Bonis propriis. Mo. 69. 
To. pl. 188. Trin. 6 Eliz, Anon, e 
22. W. brought Debt againſt R. as Executor, and had Fudgment de 
| Bonis Teſtatoris, and a Fi. Fa. was awarded. The Sheriff returns Nul- 
la Bona, whereupon the Plaintiff ſurmiſed that the Defendant had waſted 


the Goods, and prayed a Sci. Fa. againſt him, ro thew Cauſe why he 


mould not have Execution de Bonis propriis. It was awarded that he 
| ſhould have no ſuch Execution 71/1 the Sheriff had returned a Devaſta- 
vit. Noy J. Williams v. Roberts. en 
23. The Plaintiff recovered a Fudemeut againſt the Executor for 604. 
die Bonis Teſtatoris, and 61. for Damages, & ſi non &c de Bonis propriis 3 
and upon a ti, Fa. the Sheriff returned Nulla Bona. Atterwards, un 
a Teſtatum that the Executor had Aſſets in L. which he had waſted, a ſpe- 
cial Fi. Fa. was awarded to the Sheriff, who returned an Inquijition 


that he had Aſſets the Day of the Writ purchaſed and had waſied 8 
| pon 


Goods. ich.; 
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Upon Demurrer it was reſolved that this Return and Inquiſition by 
the Sheriff thall not conclude him but that he may well traverſe it, be- 
cauſe otherwiſe he ſhould be without Remedy ; For he cannor have an 
Action againſt the Sheriff, becauſe he returned nothing bur What was 
found by the Jury, and an Attaint lies nor becauſe it is only an Inqueſt 
of Office, and he is brought in by Sci. Fa. to anſwer, and other An- 
ſwer he cannot have. Cro. E. 859. pl. 30. Mich. 43 & 44 Eliz. C. B. 
Gybſon v. Brook. | 1 CAS 5 
24. It on a Fudgment againſt Executors the Sheriff returns Nalla Bona 
Sc. upon the Sire Facias, the Plaincitt may have a fpecial Writ of Fieti 
Facias, Viz. that the Sheriff levy the Debt of the Goods of the Teita- 
tor, Er ſi ſibi conſtare poterit that the Fxecutors have waſted the Goods 


then de Bonis propriis. 5 Rep. 32. Hill. 45 Eliz. Hill. 45 Eliz, B. 
R. Pettifer's Caſe. | Rn N 1 8 


25. The 7eflator got Judgment in Debt and died, and his Executor 
acknowledged Satisfaction; After wards the Judgment was reverſed, and 
Reftuution awarded de Bonis Teſtatoris, & ji nin &c. de Bonis proprits. 
Ley Ch J. ſaid, that it is a miſchievous Caſe boch Ways; For it it 
full be de Bonis Teſtatoris tantum, then he who paid the Money up- 


on the erroneous Judgment thall not perchance have Reſtitution, viz, 


it the Executor has not Atlets. Bur if it ſhould be the other Way de 
Bonis propriis then the Executor is at great Miſchief ; becauſe in ſuch 
Cate when he recovers it is Aſſets to other Debts and liable, ſo long as 
the Judgment remains in Force, to pay it; and when he has paid if 
the Judgment be reverſed, and he has no other Affets to pay, that he 
ſhall make Reſtitution of his own Goods, 2 Roll Rep. 400. Mich. 
21 Jac. B. R. Nelſon v. Powell. ) 

26. Executor of Land tor a Term, where the Teſtator had cove- 
nanted to repair during the Term, was ſued for nut reparring in the 
Time of the Executor, and found againſt him, , the Judgment thall be 
de Bonis Teſtatoris de Damnis, 11 habet; if not for che Coſts ot Suit 
de Bonis propriis; But where an Executor plcads ne unques Executor, or 
a falſe Releaſe made to himſelf, and it is found againit him, where the 


King has a Fine, in theſe two Caſes only the Judgment ſhall be de 4 


Bonis Teſtatoris ſi habet, it not, for the whole de Bonis proptiis, Iu 
Odium Spoliatoris. Jenk. 3 20. pl. 2232. 1 

27. In Debt againſi Executors, it the Plaintiff nag udgment again? 
the Defendant and ſued a Levari Facias de Bonis Teſtatoris, and the 
Sheriti thereupon returns a Devaſtavit, the better Form is upon that to 
award a Scz. Fa. againſt the Executors before a Fi. Fa. ſball iſſue of their 
own Goods ; tor that Writ of Execution is warranted by the fitſt Judg- 


ment, which was of the Goods of the Deceated only; Per Hutton 


J. bur he ſaid, that it there be iſſued a Fi. Fa. de Bonis Teſtatoris 11 
habuerint & 11 devaſtaverint de Bonis propriis, then he would agree 
that thereupon ſhall iſſue a Capias ad darislaciendum againſt the Exe- 
cutors, Hetl. 110. Trin. 4 Car. C. B. Thompſon v. Thompſon. 
28. Scire Facias againſt an Executor, with a Fi. Fa. to levy the Debt 
and Damages de Bonis Teftatoris ſi tant”, & ſi non, then the Damages de 


Bonis propriis. The Sheriff returned that ihe Executor had NMulla Bona, 


but that he had levied the Damages de Bonis Teſtatoris; W hereupon iſſu- 


ed another Fi. Fa. ſuggeſting a Devaſtavit, and the Sheritt returned 


that he had waited &c. which being traveried the Plaintiff had a Ver- 
dict, but the Judgment was ſtayed per tot. Cur, tor the Return upon 
the firtt Writ was naught, becauſe the Goods of the Teſtator ought ro 
be charged with the Debt, and not with che Damages, unlels chere 


are tuthcient to antwer both; but the Damages are to be levied on the 


Gcods of the Executor. tur the Delay; and though the Trial and Ver- 
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| dict be upon the Return of the ſecond Wrir, and the firſt admitted 
good and accepted by the Plaintiff, and that it is for Defendants 
Advantage to have the Coſts levied of the 'Teſtator's Goods, yer all the 
Proceedings upon the ſecond Writ being founded upon the Return of 
the firſt, and that being naught, all the reſt is likewiſe naught, Ley 
7, Mich, 12 Car. 2. B. R. Herne vw. 1 
29. In Debt againft Executors in the Detinet cnly, there can be w 
Faag _ de Bonis 3 by reaſon of er Devaſtavit, nor de Boni: 
ropriis, becauſe in the Detinet only. eb. 463. pl. 42. Paſch. 2 
Cat. 2. B. R. Hinchman v. Kendal, g . * 


— — 


— — 
—— 


(G. b) Judgment [againſt Executors, in what Caſes] 
de Bonis propriis. = 


1. EBT in the Detinet againſt Adminiſirators, who by Deed indenteq 
1 had retained the Plaintiff to be Servant to the Inteſiate for 100 
Marks per Ann. the Plaintiff ſhall recover againſt the Defendant by 
treaſon ol his own Deed, notwithſtanding that as to the Inteſtate it was 
but a /imple Contract &c. and ſo he recovered by judgment and had 
Elegit. Quod mirum ! Br. Elegit, pl. 4. cites 46 E. 3. 10. 
Co. E. 91. 2. In Action brought on Afſump/it of Teſtator Judgment ſhall be of the 
Pl. 1g. To- Teſtator's Goods, it on the Aſſumpſit of Executor of the Goods of Extcu. 


33 V. tor; Per Kemp Secondary, and Wray J. held that it ſhould be de Bo- 


8. C. ad- nls propriis, but = udgment given was general. Le. 94. pl. 121, 
jodged, ab- Hill. 30 Eliz, B. R. Howel v. Trevanian. „ . 
tevte Wray, | | ; Ons | „ | 
that the Judgment be affirmed ; for it was a good Aſſumpſit, and he ſhall be charged de Bonis pro- 
priis, being of his own Promiſe. S.P. on a Writ of Error out of C. B. and it was argued, 
that upon an Aſſumpſit by Een udgment always is de Bonis propriis ; for it is all one as if the 
Executor had given Bond for the Money, and cites 8. C. and Cro. E. 406. and 9 Rep. 93. and by 
Parker Ch. J. the naming him Executor 15 Surpluſage, becauſe it appears on the Face of the Record 
that the Demand was a Demand againſt him on his own Contract. In Effect the Forbearance is the 
Conſideration of this Promiſe, becanſe without Forbearance no Advantage can be taken ot it, and 
cited 10 W. 3. Yard v. Ellard, And to this Opinion the reſt of the Court inclined ; ſed adjornatur, 
10 Mod. 254 Trin. 13 Ann. B. R. Johnſon v. Gardiner, * 
And ir is all one as if he had given Bond for the Money. Cro. E. 406. pl. 19. Trin. 37 Elis 
B. R. Wheeler v Collier. Mo. 519. pl. 575. 8. C. but the Court ſeemed to be divided, 
viz Fenner and Popham thar it ſhould be de Bonis Teſtatoris, and Gawdy and Clench e contra, and 
Kemp ſaid that ſo are all the Precedents. | ww | „„ 


/ | 3. The Plaintiff recovered againſt the Defendant as Executor of S. and 
1 1p-ον0 a Tier Facias a Devaſtavit was returned; and upon this he prayed 
an Elegit, & habuit de Terris Executoris, Cro. E. 216, pl, 12. Hill. 

z / ᷣͤ nn ES 
4. Where Executor or Adminiſtrator is charged on his own Promiſe, 
Judgment ſhall be de Bonis propriis ; for it is his own Act. Le. 240. 

pL $28: MIKA. 32 & $3 Ex. 1 Scace. . 1 

The Caſe in 5. Debt againſt an Executor for 40 J. who pleaded Plene Ad miniſtra- 
8 vit, and the Jury found that he had Aſſets to the Value of 20 J. and Da- 
N mages to 5 l. . that the Plaintiff in this Caſe ſhall have Judg- 
againſt an ment de Bonis Teſtatoris as to the 201. and de Bonis propriis as to the 
Executor, Damages, and that a Capias ad Satis faciendum lies againſt him for the 
who pleads Damages. Nelſ. Abr. 176. pl. 8. cites Godb. 178. pl. 250. Mich. 8 


fall, amt. Jac. C. B. Newman v. Balingſton. 


niſtred, and _ ji | | oo — 5 | 
it is fouod that he has Aſſets to 40 I. whereas the Debt is 60 L that a Judgment ſhall be given 
| 1 . e the 


and the Inquiſition that he had eloign'd and converted to his own Uſe is a ſu 


— — 8 3 
S * 


3 | 
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the 60 J. againft the Defendanr, and upon that Ju ment, if re Aſſet = dr der 
tors Hands, the Plaintiff. may have a Sche Paci aan, "I Aflets come after to the Exegu- 


Executors. 


6. Debt upon a Leaſe made to the Zeſtator, and an Obligation to per- 
form Covenants in it, the Breach was aſſigned in che Time of the Exe- 
cutor for not repairing a Houſe, and the Judgment was, Quod recupe- 
ret the Debt de Bonis Teſtatoris &c. & ſi non &c. tunc de Bonis pro- 

riis. Reſol ved the Executor is chargeable in Debt by the Covenant 
made by rhe Teſtator, and therefore thall be charged only for the 
Principal with the Goods of the Teſtator, and by no Act or faiſe Plea 


ſpall he be charged de Bonis propriis, but where he pleads the falſe Plea of 


Ne unque Executor. Cro. J. 647. pl. 15. Mich, 20 Jac. B. R. Bull v. 
Wheeler. FFF 5 | 55 

. Fudgment againſt the Inteſtate, and upon a Scire Facias againſt his 2 Roll Rep. 
Adminiſtrator to thew . Cauſe why the Plaintiff ſhould not have Execu- 292: §. C. 
tion, the Sheriff upon an Inquiſition returned Nulla Bona, and the ding 
Truth was, the Adminiſtrator Had Goods of the Inteſtatèe &c. but that he 
kept them ſo privately, that the Sheriff could not find them to levy the 
Debt &c. It was the Opinion of Ley Ch. J. and Doderidge, contra 


to Haughton J. that an Action on the Caſe upon this Matter will lie 


againſt the Adminiſtrator ; but adjornatur. Godb. 285. pl. 408. Paſch. 
21 Jac. B. R. Yates v. Alexander. 4 
g. In Action of Covenant tor Breach of Covenant ſince Teſtator's Death, 
| 4 muſt be, as it ſeems, againſt Executor's own Goods. Went. 
13 e „ 1 
9. Upon a Fieri Facias to levy a Debt recovered againſt an Executor, Saund. 306, 
the Sherrff returned Nulla Bona; whereupon after a Teftatum &c. a> C, d 
Writ was awarded to the Sheriff to enquire &c. who returned, That Goods ts nn. ; 


to the Value of the Debt came to the Executors Hands, & elougavit, ven- have Execu- 
didit, diſpoſuit & ad proprium uſum ſuum convertit; And Iſſue was taken tion de Bo- 


by the Party, who came in upon a Scire Facias, Quod non elongavit nis Fropriis. 


Ke. And the Jury found for the Plaintiſt; And it was moved by San- wg 5 * 1 
ders in Arreſt of Judgment, That there was no proper Iſſue, neither adjudg'd for 
did it appear that there was any Devaſtavit; for the Executor may the Plaintiff, 


eloign and ſell the Goods; therefore the Return and Iiſue ought to d Keb, 


have been Quod Devaſtavic. Sed non allocatur for this tantamounts; 25 pl: 34 | 


and the Precedents are ſo ; as it is a good Warrant for a Capias in per Cur. it 
Withernam when the Sheriff returns, that the Detendant in the Re- is the De- 
plevin hath eloigned the Beaſts ; fo the Executor ought to be charged tendant's 


own Fault 


De Bonis Propriis upon his Return. Vent. 20. Paſch. 21 Car. 2. to take ſuch 
| ä 5 For he 


» 


might have taken Iſque that he had not Goods to the Value, or that he had paid any Special Debr, 
cient Inqueſt without 


o 


the Word Devaſtavit, and Judgment tor the Plaintiff, — Vent. 221. Trin. 24 Car. 2. f. K. in Ciſe of 


Blackamore v. Harris. S. P. Hale Ch. J. ſaid, that Anciently when the Sheritf returneda, Devaſ- 


ravit which was not found by Inquiſition, and to which there was no Anſwer, it was neceſſary to 


inſert the Word Devaſtavit. But otherwiſe on a Return upon this ſpecial Writ For it the Caſe be | 
that he had not waſted the Goods, but only cloign'd them ſo at the Sheriſt cannot come at them, 
the Executor is chargeable upon this Writ, and this Return anſwers the Writ, ——— 2 Saund. 402. 


Blackmore v. Mercer. S. C. adjudg'd for the Plaintift, ——3 Keb. 62. pl. 49. S. C. adjudg'd for the 


10. Although an Adminiſtrator or Executor after the Death of the 
Teſtator may waive the Occupation of a Term, and then they thall be 


chargeable no tarther chan they have Allecs; yet if they do poſſeſs he 


Term, they ſhall be chargeable for the Rent de Bonis Proprius, it it incurs 


in their own Times, Freem. Rep. 172. in pl. 183. Trin. 1674 C. B. 
Sackvill v. Evans, i . 
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Vent. 268. 11, In Aſſumpſit the Plaintiff declar d, that the Inteſtate was indebted 
—_ her z to him, and that the Adminiſtrator in Conſideration that, at his Requeſt, 
dar ate the Plaintiff had accounted with him, whereupon there appear d to be ſo much 
Verdict due and the Defendant promiſed to pay it; and the Plaintiff had a Verdili 
they mult and Fudgment to recover de Bonis Propriis, which was aſſign'd for Error, 
or" way but reſolv'd that it was not; For the Plaintift was not bound to ac- 
Pchmiſe. count with the Executor, and his doing it was at the Executor's Re. 
But Hale queſt, And per Hale, though a bare Account will not bind an Exe. 
faid that iti cutor to pay de Bonis Propriis, yer a Promiſe on Conſideration of 
nee Forbearance will, and the Caſe here is all one; For it ought to be 
it had ap- intended that an expreſs Requeſt was made to account, and thereupon 
pear'd that an expreſs Promiſe to pay, otherwiſe the Evidence would not main- 
there was tain the Declaration, and therefore Judgment in C. B. was affirm'd per 
no Intention ror; Cur.” 2 Lev. 122. Hill. 26 & 27 Car; 2. | B. R. Hawes * 
to alter the Sich | 1 | | | ee 
Nature of OMEN. | 

the Debr, 3 5 15 2 | | | es 

as it the Executor ſhould ſay, Stay a while until the Teſtator's Eftate is come in, and I will pay 
you; he ſhould direct the Jury to find againſt the Plaintiff, that would in ſuch Caſe charge an Exc. 
Cutor in his own Right—— 3 Keb. 336. pl. 41. S. C. adjudged for the Defendant. 


„«ꝙ%“% 
—— 


S. C. cited 12. Error upon a Judgment in C B. where Judgment was given 
| Ld, Raym. ggainſt Green and bis Wife, and Brock and his Wife ; and Scire Facias, 
: Bp. 33% ane £nquiry granted on Suggeſtion, that the Defendants being Exe- 
cutors had waſted z and the Sheriff returned that Brook and his Wife de- 


vaſt averunt ; but as to Green and his Wife nothing is ſaid, and upon this 


Judgment is given againſt Green and his Wife de Bonis Teſtatoris; 


and againſt Brook and his Wife, de Bonis Teſtatoris fi tantum, ſi non, 


de Bonis Propriis, upon which Error is brought and aſſigned, that 
nothing being returned as to Green and his Wife, the Judgment is 
given without Warrant, and the Writ not being executed according 
to the Suggeſtion of it, which is of a joint Devaſtavit, and the Re- 
turn being only of a Devaſtavit by Brook and his Wife, this is a void 
Return; as a Verdict is void that finds bur Part of the Iſſue, and ſays 
nothing as to the Reſidue, and though it was objected that this is a 
Miſreturn aided by the Statute ot ſeofails, and 1 Cro. Eyres and 


Taunton's Caſe, and other Caſes cited to this Purpoſe, yet the Court 
ſeemed e contra, and that there was no Warrant to give judgment up- 
on this Record againſt Green and his Wife; and therefore Judgment 
againſt them not good. Skin. 57/1. pl. 15. Mich. 6 W. & M. B. R. 


Brook v. Ellis. 


13. Upon a Return of a Devaſtavit Execution ſhall be De Bonis 
Propriis, and mot 4 Conditional one, and it is never otherwiſe; and the 
Reaſon is that when a Fieri Facias goes it is de Bonis Teſtatoris ; and 
it the Sheriff finds no Goods of Teſtator, and is ſatisfied of a Deval- 
tavit, he cannot execute the Writ of the Goods of the Executor but 
ought to return the Truth, a Devaſtavit, and then he ſhall have Power 


to make Execution de Bonis Propriis. Per Holt Ch. J. 12 Mod. 412. 
Trin. 12 W. z. In Caſe of Rook v. the Sheriff of Salisbury. 


14. It two Actions are brought againſt an Executor of 100 J. each, 


and he has Aſſets only for one, and he pleads Plene Adminiſtravit 10 
both, and then pays off one, and ſuffers the ot her to go by Default he ſhall 
anſwer de Bonis Propriis for it; Per Holt Ch. J. 12 Mod, 412. In 
Caſe ot Rook v. the Sheriff of Salisbury. | = 8 
1g. And ſo if there were 10 Actions, and he pleads Plene Adminil- 
travit to all, and after pays off one which is all he has, and then ſut- 
fers Judgment to go by Default, he ſhall be charged with all the Reit 
de Bonis Propriis. Per Holt Ch. J. 12 Mod. 412. In Cale ot Rook v. 
the Sheriff ot Salisbury. — — 


16, Leſſe⸗ 


2 n 
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16. Leſſee for Years covenanted for himſelf his Exerutors and Aſſigus to Carth. 519. 
Leſſor b h | t Cov / Se. S. C. held 
repair, the Leſſor brought an Action 0 enant againſt the adminiſ- 


7 . 6 , di 1 ; 
trator, and (hewed that Status de & in . came to the Defendant, — Id. 


Kxecutors. 


y 
— — 0 WR 


and that he entered, and aſter that the Premiſſes were in decay aud he had Raym. Rep. pl 
not repaired; it was inſiſted, that this Covenant runs with the Land 553, S. C. 5 
and binds the Aſfignee, and that the Defendant was Adminittrator, neld <cord- | 
and that where he anſwers as Aſſignee the Judgment againſt him is de Woe Do. 
Bonis Propriis; but where he anſwers as Executor the Judgment fendan is 
2gainſt him is de Bonis Teſtatoris, though the Breach be in his own charged as 
Time. judgment niſi for the Plaintiff, no Counſel attending on the ee! 


other Side. 1 Salk. 309. Paſch. 12 W. 3. B. R. Tilney v. Norris. 1 * 


| | | | | | hgBonis Teſ- 
tatoris, though he might have been charg'd as Aſſignee. 1 Salk, 316. pl. 25. Trin. 9 Ann. B. R. 
Buckley v. Pirk. | | | *** 


17. Plea in Debt was of Payment of a Judgment &c. Replication was 
that it was per Fraudem. On Iſſue Verdict was tor the Plaintiff; a Fieri 
Facias Iſſues de Bonis Teſtatoris.&c. The Sheriff returns a Devaſiavit, 
then Iſſued a Fieri Facias againſt the Executor de Bonis Propriis et 
bene, though objected that the Sheriff ought to have found an Inquiſition 
of a Devaſtavir, and thereupon a Scire Facias ought to Iſſue againſt 
the Detendant. Mich. 8 Ann. C. B. Read v. Bingham. 


—— 


a 
1 


(H. b) Where an Executor or Adminiſtrator is Debtor 
to his Teſtator or Inteſtate, the Effect thereof. 


I, EBT againſt two Executors; the Defendants ſaid that the 7eſ- 
tator had made them and one Alice his Executors, who bad ad- 

miniſtred Judgment of the Writ; For he is alive not named, the Plain- 

tiff by Proteſt ation that Alice did not adminiſter, ſaid that he took her to 

Wife, and it ſeems there that if ſhe had adminiſtred the Duty had been 

gone. Br. Dette, pL 65. cites 11 H. 4 3 3. 5 . 6 

2. Debt by Executor of W. S. againſt Executor of F. M. who ſaid that S. C. cited 5 
the Teftator of the Plaimiff made his Teflator his Executor with the Plain- Arg: Hurt. 

tiſt at ſuch a Place, and died; judgment ſi Actio. And by the beſt 5 C Gilg 
Opinion if the Zeſtator of the Defendant had adminiſtred or taken upon per Cur. in 

him &c. the Debt is extinct. Br. Executors, pl. 112. cites 8 E. 4. 3. the third 


: | 5 Reſolution 
in Needham's Caſe. 8 Rep. 136. a. Paſch. 8 Jac. C. B. that it is a Releaſe in Law of the Debt; 
For it it by the Act of the Obligee himſelf. FE V | 


3. Debt by Executors of A. againſt the Executors of B. the Defendant 8. C. cited 
ſaid that the Tejtator of the Defendant was indebted to the Teftator of the Arg. Hut. 
_ Plaintiff in the Sum that &c. and he made the Teſtator of the Plaintiff and — 

the Teftator of the Defendant his Executors, and died, and the Teftator of 
the Defendant adminiſtred; Judgment ſi Actio; Per Brian Ch. J. it is a 
good Plea ; For where a Man makes his Debtor, and another his Exe- | _ 
cutors, and dies, and the Debtor makes his Executor and dies, and .” : 
the other Executor who ſurvive ſpall not have the Action againſt the Exe- 

cutor ot the Debtor, though the Debtor did not adminiſter in his Lite; 

For the Action was once extintt before; For the Action cannot be brought be- 
ſore but in the Names of both the firſt Execiitors, notwithſtanding that 

the other did not adminiſter. Br. Executors, pl. 114. cites 20 E. 4. 17. 


— DEER 
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4. But if a Man makes his Debtee, viz. his Creditor and anot her };; 
Executors, and dies, there it the Dehtee does not adminiſter, he may 
have Action; and ſo may his Executor if he dies; For in this Caſe :}; 
Action was not extind ; Quod tot. Cur. conceſſit; For I may release 
my own Debt; bur it is no Reaſon that my Debtor ſhall determine the 
Debt which he owes me without Act or Folly in me. Ibid, 

5. If three are bound to a Man Conjunffim and Diviſim, and the 011. 
gee makes the One of the Three Obligors his Executor, and dies; this i: 
a Releaſe in Law, and diſcharges all, notwithſtanding it be joint and 

ſeveral ; For Judgment and Execution againſt the One is a Difchars 
apainſt all, Br. Executor, pl. 118. cites 21 E. 4. 81. s 
6. J. H. -makesthe Obligor and others his Executors, and the O!lirg 
, reſn{es, but the others adminiſter, and the Obligor dies fir/t, yet the H 
is releaſed; and the only Reaſon of that muſt be, That rhe Refuſal cn, 
void, and rhe Obligor might have come in and adminiſtred not with. 
ſtanding ; For the Probate by the other Executors is for his Bene: 
Per Holt Ch. J. Salk. 308. Mich. 11 W. 3. C. B. in Caſe of Wank 
tord v. Wanktord. | 5 6 „ 
J. A. makes a Feoſfment on Condition that if A. pay 20 J. to B. before 
Mich. or to his Executors or Aſigns, that then he may enter; Feotior 
before Mich, makes B. Executor, and by the ſame Teſtament gives all 
his Goods and Chattles to his Wife; Per three Juſtices againſt one, 
this was thought no Releaſe, ſo that Payment ought to be made to the 
 Wite. Mo. 58. pl. 166. Paſch. 6 Eliz. Sc | 
8. In Debt by an Executor, the Defendant pleaded that the Plaintiff 
was cited before the Ordinary to prove the Will of the Teſtator, and that 
he made Default; and thereupon Adminiſtration was granted to the De. 
fendant, by Virtue whereof he dia adminifler, and ſo the Debt became ex- 
tind ; but adjudged that by the Plainiiff*s Probate of the Will, afts 
the Adminiſtration was granted to the Defendant, that Adminiſtration was 
defeated ; and that though the Executor did make Default at the Day 
on which he was cited, yet he might prove the Will at any Time 
when he would. Bur if he had appear'd and renouncd the Exec utonſpip 
it had been otherwiſe, Le. 90. pl. 115. Mich. 29 & 30 Eliz. C. B 
„„ 3 i 
The Debt is 9. Debtee makes Debtor and another Executors, and the Debtor dies, 
8283 the ſurviving Executor may have Action of Debt againſt the Executor d 
Went O, Debtor per Cur. Le. 320. pl. 448. Mich. 30 & 31 Eliz. B. R. in Caſe 
Ex. 31. ſays of Croſiman V. Read. 5 | 2 | 
it cannot be 5 | | OE. | 
that the ron Executor may ſue the Executor of the Debtor Executor deceaſed, for the Debt 
was utterly extinct by the making him Executor, as if the Teſtator had releaſed it to him yea though 
he had died before he did ever adminiſter or prove the Will. Debtor did not adminiſter, yet 
it is a Releaſe. 1 Salk. 30). in Wangford's Caſe cites 20 E. 4, 15. & 21 E. 4. 3. —— Went. Of 
Ex. 30. ſays the making Debtor Executor is a Releaſe in Law, — Ibid. 141. S. P. PE 


10. Debtee makes Debtor and another Executor, and directs a Lepacyto 
be paid out of the Debts ; Per Cur, though the joint Executor has no 
Remedy to recover this Debt againſt the Plaintiff his Co-Executors, 
nor no Action can be had for it in the Lite of the Executor Debtor, yet 
the Debt is nor extinct, but remains Aſſets to ſatisfy Debts, and alſo 
the Legacy which is expreſly given to be paid out of ir. Velv. 160. 
Mich, 5. Jac. B. R. Fludd v. Rumſey, ns 
Jo. 345+ Ii. Executor of one of the Obligors, but without Aſſets, was Executor 10 
8. C. ad- Obligee ; this is no Diſcharge, becauſe though as Executor of Obligee 


jus ed. — he is the Perſon to receive, yet by having no Aſſets of the Obligor's, 
8 ited i : . 8 | uk 
AQ 0 iy + he is not the Perſon to pay; But if the Executor of the Obligee is Exe- 
in Caſe of C1707 40 one of the Obligors, and has Aſſets of the Obligor, the Debt is 
Alſton v. extinct, and the Executor cannot ſue the other Obligor ; for the having 


Aſſes 


to FS, ab, an PRI 


ntS ets 
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Rep. 351. Paſch. 30 Car. 2. Corcellis v. Corcellis. 
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(Vets amounts to Payment; Per Holt Ch J. 1 Salk 5 . 
| , J. I Salk, 305. cites Cro. C. Andrew. — 
2. pl. 7. Trin. 10 Car. B. R.] Porcheſter v. Webb. and Jo. 345. Holt Ch, J. 


. in delivers 

8 i ing his Opi- 
+05. in the Caſe of Wankford v. Wank ford. £ that tl 19 e 
Gar. 2. B. R. in Caſe of Lock v. Crols. 7s that the ſame Point was reſolved, Hill. 24 * 25 


op 
aq. »? 
A: 
* 1 


12. Obligee makes one of the Obligors his Executor; br is nc 
diſcharged, tor there he has the Debi en Auter Droit, — AR ha 2828 
ſurviving Obligor, eſpecially when he had adminiſtted all the Goods 8 C, eited, 
of the bligor betore he was made Executor by the Obligee, reſolved 1 
Jo. 345. Trin. 10 Car. B. R. Dorcheſter v. Webb. : 88 
13. It be Ry RPE A age ergy to the Debtor, the Debt 8. C. cited 
W ep. 136. a. Paſch. 8 Jac, C. B. e thi by Holt Ch. 
tion in Sir John Noddham's Caſe. e J: ; Salk, 
| 888 „ | 306. in Caſe 


| 805 0 | 5 | . | "* 
ford v. Wankford. Obligor took out Adminiſtration, and made his Executor a 4 


Creditor of the Obligee brought Debt againſt this Executor, and held that it well li i 
- * 8 . x 3 ell | ' 0 6 


14. The Defendant gave Bond to Teſtator, and aftewards the Teſ. Obligee 
tator made Obligor Executor, whereupon Defendant infiſts that the makes Obli- 
Bond is thereby diſcharged in Law; per Cur. though the Bond was for Efecu- 
diſcharged in Law, yet in Equity Detendant ought to account for the N it: 
Arrears of Rent ſecured by the Bond, Ch. R. 242. 15 Car. 2, Field v. the Defen- | 
Clerk. PO es = e _ ls a 

. ths | Char 
the Rule that Actions Perſonal ſuſpended is gone for ever. Jo. 345. Dorcheſter v. 8 


Ero. C. 393. S. CG. 


15. A. and B. are obliged to C; A. dies and makes D. his Executor; 
D. dies and makes C. his Executor; C. ſues B. for the Debt, B. pleads 
the Matter above, and ſays that Diverſa Bona & Catalla of A. (the 
firſt Teſtator) came to the Hands of C. but it was ruled againſt B. be- 
cauſe he did not ſay Ad valentiam Debiti, and perhaps the Goods were 
but of the Value of 6d. Freem. Rep. 49. pl. 59. Mich. 1672. C. B. 
Anon. EY Os ES : 5 
16. If Executor Debtor * refuſes, the Adminiſtrator may ſue him; * In ſuck 

Arg. But Twiſden J. denied it, becauſe a perſonal Action once ſuſ- 0 We 

pended is ever ſo. Vent. 303. Hill. 28 & 29 Car. 2. B. R. in Cale of eee 
Abram v. Cunningham. e hrs 


in Caſe of 


| Wangford v. Wangtord. 


1. A Mortgagee of Lands made the Mortgagor Executor, but this 
being done by Circumvention and Contrivance of the Mortgagor, and in 
Prejudice of the Mortgagee's own Child an Infant, and having burnt 
the Mortgage Deed wherein he pretended were ſome Things contained 
to his Advantage, he was decreed to account for the Money in Diſ- 
charge of Debts, and the Cuſtody of the Infant taken from him. Fin. 


18. Nota, one F. B. being in Execution, the Plaintiff died inteſtate, 


and the Right of Adminiſtration came to her, and a Motion was made for 
a Habeas Corpus to bring her from the Compter into this Court, for 


that having adminiſtred to her Creditor ſhe might be diſcharged ; bur 
it was denied, for the could not be thus diſcharged, becauſe non con- 


ſtat de Perſona, neither can ſhe give a Warrant of Attorney to ac- 


knowledge Satisfaction; therefore let her renounce The Admiuiſtratiun 
| 3 1 aud 


Mod. 39, 42: 
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and grant to another, and then fhe may be diſcharged by a Letter of Attor- 
ney from ſuch Adminiſtrator. 2 Mod. 315. Trin. 30 Car. 2. B. B. Bai- 
ley's Caſe. | 

| 1 9. Obligee makes the Obligor Executor in Truſt for his Children &c, 
though this be in Law an Extinguiſpment of the Debt, yet in Equity 
it is not, but it ſhall be preſerved in Being for the Benefit of the Ceſtuy 
que Truſt. 2 Freem. Rep. 52. pl. 58. Paſch. 1680. Anon. 

20. Debt upon Bond by the Plaintiff as Executor of the Obligee, 
the De fendant pleaded that the Obligee made the Defendant Executor 
during the Minority of the Plaintiff, and that the Plaintiff became Execu- 
tor at his Age of Seventeen, The Plaintiſſ demurred; per Curiam this 
cannot be a Suſpenſion of the Action, becauſe the Defendant was only 
Executor in Truſt for the Plaintiff during Minority. Adjornatur Id. 
Raym. Rep. 605. Mich. 12 W. 3. B. R. Caweth v. Philips. | 


ͤ—ͤä—» 


— — 


(L b.) Where Debtee or Creditor is Executor to 
1 Teſtator. The Effect thereof. 


1. IF Debtor makes his Creditor Executor, and he adminiſters, the 
1 Debt is extinct. So if Creditor makes Debtor his Executor. Per 

| Hank... Br. Dette, S cites , . 
Debt againſt 2. Debt againſt the Heir of J. N. who ſaid that his Auceſtor mad: 
the _ it the Plaintiff his Executor, who retained ſo much as the Debt amounted to 
Plc. that che Judgment fi Actio. And per Hill an Executor to whom the Tefſtator 
Anceflor Was 1ndebted may pay himſelf; But Brook ſays the Contrary ſeems to 
made the be Law; for if he adminiſters as Executor the Debt is determined, 
geo his and therefore the Iſſue was there taken if the Executor had adminil- 
who admi- Fred or not as Executor. Br. Executor, pl. 59. cites 12 H. 4. 21. 
WY Ty | | | | . 8 
Dette, pl. 68. cites 12 H. 4. 21. 


3. If Obligee marries one of the Executors of Obligor who adminiftred 
his Action is gone; Bur if the did not adminiſter his Action remains, 
becauſe he may have Action againſt the other that did adminiſter not 
naming his Wife; Arg. Pl. C. 184. b. Trin. 5 Mar. x. in Caſe of 
Woodward v. Darcey. e Ne Ln 

Hutt. 128. 4. Debtor makes Debtee and another Executors, and the * Debree does 
| 2 not adminiſter, but dies, his Executor ſhall have Action againſt ſurviv- 
4. 3. 21 E.; | . es AS es - 

4. 2. Lit, ing Executor; But if he f adminiſters it is otherwiſe ; Arg. PL C. 

264. b 184. b. Trin. 5 Mar. 1. in Caſe of Woodward v. Darcy, cites 21 E. 4. 3. 
. | 4 he 25 ün„n„h nano 
4. 19. — * So if Debtee Executor refuſes. Jo. 345. Dorcheſter v. Webb. Cro. C. 32. 5 C. 
or then the Debt is diſcharged. Jo. 345. Dorcheſter v. Webb. — S. C. cited Hutt. 128.— 
But in ſuch Caſe the Obligee may retain ſo much as his Debt is. Jo. 345. 8. C.—— Went, Off. Ex. 

32, ſays let it be well adviſed of, whether if he do adminiſter at all, and eſpecially it he pay himſelf 
any Parr, he has not thereby barr'd or diſabled his Suit tor the Reſidue. ——— It he pays himſelf any. 
Part out of the Goods he cannot ſue the Heir for the Reſt, becauſe the Debt cannot be apportioned ; 


But otherwiſe be may, faith the Book 12 H. 4. yet Quere if he takes on him the Executorſhip and 
have Goods ſufficient to pay all. Went. Off. Ex. gz. | 


5. Where the Obligor makes the Obligee his Executor the Debt is not 
extin, but 2 upon a Suppoſal that the H xecutor has Aſſets which he may 
_ retain to pay himſelf, but in Caſe of Failure of Aſſets the Executor 
may ſue the Heir at the very Day, 1 Salk. 204. per Powell J. and 
cites 12 H. 4. 21. and Pl. C. 185. „„ 


6. The 


Booler. 


(K. b) Where Executor is Legatee. How he ſpall 


2. A. ſeiſed in Fee deviſed the Land to B. for 31 Nears to the Intent 
| to pay certain Debts and Legacies, and made B. Executor; But it B. 


and B. has only Authority in this Term as Executor and! 
tied to the Time and the Authority, and when the ſame derermines in 
his Perſon, then the Land departs from him to C. who is ſpecial Exe- 


k IN | - 
— 
r ; 


— —ů —— 
ee N — — — 


— com—_d 
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— 


6. The principal Debtor by Boud made his Surety in the 1 


8 ſame Bonck 4 Le. 4. pl. 
Executor and died; The Surery paid the Money generally; and whe- 17. S. C. 


ther it ſhall be ſaid that he paid as Executor or as Oblfgor was a Quere duc 
not reſolved by the Court. 3 Le. 197. pl. 248. Mich. 29 Eliz. B. R. Quare. 
Carter v. Martin. | b 


7. Where the Suret 
pa 


y was Adminiffrator and paid the Debt, it was 
udged he was not relievable; Becauſe by joining with the Princi- 
the Debt became his own Debt. 


L 4 Le. 236. pl. 373. Mich. 5 Jac. 


8, If the Obligor makes. the Exectitor of the Obligee his Executor and Mo. 855. 
leaves Aſſets, the Hebt is preſently ſatisfied by way of R © ainer, ad- Pl. 1174 


_ 0 ; | | 7142 Fryer v. 
judged. Hob. 10. pl. 20. Hill. 11 Jac. Fryer v. Gildridge, 
9. It A. promiſes B. to give C. as much as he ſhall give to any bf his Kin, 1 0 — oj 


and atterwards A. makes C his Extcutor and dies, this is no Perform- judg d. 
ance of the Aſſumplit, inaſmuch as C. has this as Executor. It was fo 
ſaid, Sid. 25. Hill. 12 Car. 2, C. B. in the Caſe of Shipſtoa v. 


10. One Obligor makes Olligee Executor; Obligee may ſue the other if 


not fully ſatisfied by the Adminiſtration, 


2 Lev. 73. Mich, 24 Car. 2. 
B. R. Cock v. Croſs. | | | 


11. Obligor makes the Obligee Executor; Executor dies and leaves A. + Salk... oh 
Executor. A, brings Debt againſt the Obligor's Heir, and held good S. P. in Caſe 
per omnes; for the Debt is not extinguith'd, but only ſuperſeded as of Wang- 


to the Executor. 2 Show. 40 1. pl. 213. Mich. 36 Car, 2. B. R. Pid- _ wo 
geon v. Pitts. eee „e 


_ _ * n 
— — : th, hed. Afi. W >. tt. LA. Ct oF. is Gs. 


12 


—Y 2 


take, whether as Executor or as Legatee. 


*s A Man made his Will and gave divers Legacies, and in the End Bendl. 219. 


of it, he gave all the reſt of his Goods to his Wiſe, whom he pl. 252. the 


made bis Exccutrix, to pay his Debts ; She took Husband, who made the ONE. 
Defendant bis Executor and died, againſt whom the Wiſe Executrix brought ment for 
| Daiinue of the Goods of her fit Husband, and Eg maintainable ;the Plain- 


becauſe ſhe took the Goods not as Legatee but as Executrix by reaſon 3 EET 
the Words, viz. (to pay his Debts.) Mo. 98, 99. pl. 242. Mich. 15 pl. 45. 
& 16 Eliz, Huncks v. Alborouggg. e 


8. C. ad- 
judged ac- 


cordingly. -D. 331, a, pl. 21. 8. C. adjudg'd tor the | laintiff. 2s 


died within the Term then A. willed that C. ſhould have ſuch Term 


Rc. and then alſo be Executor; Per Gent J. B. has the Term as Exe- 


cutor, and is not like a Term deviſed which the Party has as Legatee, 
and the Land 1s 


Cutor to that Purpoſe as B. was before. 3 Le. 112. pl. 159. Trin. 26 


Eliz. Vincent Lee's Cafe. | 


3 A. made ſeveral Executors, and deviſed a Zerm to one of bis Exe- Cro. E. 92. 
cutors; They all renounced t he Executorſbip After the Executor, Devi- ph 21. 8 — 
9 | 5K | | | ſee er v. Char- 


402 Executors. 


N * — — | wang 
ter. S. C. ſee of the Term, entred on the Lands, and granted the Term to ano. 


| held ac. ther ; bur adjudged void becaule he had retuſed, and he cannot once 
cordingly,— © - 8 n 
Ones retuſe, and atter take on him the Executorſhip. Mo. 293. pl. 246, 
S.C.and Hill. 31 Eliz. C. B. Bewacorne v. Carter. 
It was | | 
ſaid by Ford Dr. of the Civil Law, that it Legatees being Executors "refuſe to prove the Will 
yet by the Civil Law they ſhall have their Legacies ; But the Court adjudg'd contra; for by the Re. 
fuſal it is a Dying Inteſtate, and then nothing could be deviſed, — Le. 135. pl. 185, Sir Henry 
Goodier's Caſe S. C. but $. P. does not clearly appear, but ſeems to be admitted. ; | 


[ 


4. If a Term be devifed to an Executor, the Remainder over, and the 


Executor enters generally, this thall be taken as a Deviſe, for it is more 


tor his Benefit. Cro. E. 223. pl. 3. Paſch. 33 Eliz. B. R. Truſloe v. 
Ewers | | OTE 8 

4. Eſpecially if it be not alledged in Fat that all the Debts are paid; 

Per * an he Periam J. and Anderſon doubted it ſuch Allegation 

be ſufficient. Le. 216. pl. 298. Mich. 32 & 33Eliz. C. B. Chey. 

ney v. Smith. „„ 5 . 8 

But if the 6. Deviſe of a Term to B. and C. till his Debts and Legacies are paid, 

entire Term and aiter to A. and makes B. and C. his Executors ; they take the 

hs Bie Ex- Term as Executors; for no more is given to them by the Will than 

ccutor, then the Law gives to them as Executors, and then the Deviſe ts void, and they 


the gener- take as Executors, for being given to them till Debts and Legacies 


al Ertty are paid, this the Law willeth. Cro. E. 34). Mich. 36 & 37 Eliz. 


the Tow B. R. Panne ll V. Fenn. | 


in them | | 


a5 a Legacy, for there is no Mifchieft ; But where a particular Intereſt is given, and the Refidue to 5 


another, it is otherwiſe, except there is an expreſs Declaration of their Intent; for otherwiſe they 
ſ:2il be charged for the Refidue as a Devaſtavit, which the Law will not inforce. Ibid. 0 


J. A. deviſed a Term for Tears to bis Son after the Death of his Wife, 

the Executor ſhall have it in the mean Time, and not the Wife by Im- 

p/ication, but they ſhall take itnot as Legatories but to perfom the Will; 

Per Popham Ch. J. Cro. J. 14. pl. 4. Trin. 3 Jac. B. R. Horton, 

alias Burton v. Horton. 5 3 
Hut. 36 38 Deviſe of Lands to his Daughter and Heirs at her Age of 18. and 

8 S that his Wife ſball take the Profits in the mean Time, provided ſhe keeps the 

ae e Daughter at School c. The Widow marries again and dies, the Daugb. 

ond that ter not being 18. Adjudged that this was a plain Term given to the 


here was no Wife for her own Uſe; which accrues to the Husband, and the keep- 


neten ing and educating the Daughter is nor of ſuch a particular Privity but 
for it is the that it may be performed efſectually by another. Hob. 285. pl. 370, 

Act ot God, Trin. 1) Jac, Balder v. Blackborne. ee ee 

and there- 5 „ 

tore Judgment for the Plaintiff. 


| Brownl. 79. S. C. adjudged for the Plaintift. 


g. If a Man wills that his Wife or any other Aan have, hold or en- 
'xecuror, 


joy, the Moiety of his Leaſe with his this implies not that 
the Executor ſhall have the other Moiety as a Legacy alſo, bur other- 
wite as the Law caſts it upon him, Went. Off Executor 254. 


10. If the Bequeſt be to him who is made Executor it ſhall veſt in 
| him as Legatee till Election exprefs or implied; Becauſe the Law pre- 


ters Debts and the Satisfaction of them before Legacies, and therefore 
transfers nothing from the Executor till there appears Aſſets ſufficient 
SH it, ſo as he may not be liable to a Devaſtavit. Went. Off. 
„ 


11. Deviſe was of a Term to Executors af ter the Death of the Wife ; after 


the Death of the Wite the Executors takes as Legatees, bur till her 


Death they ſhould have it as Executors generally. Vaugh. 267. Hill. 2 


20 & 21 Car. 2. C. B. in Caſe of Gardner v. Sheldon. : 
T 12. By 


£25 = o5 S by 


_ \ 


| ns. Aa. 


w 


12, By making Debtor Executor it is no Exti vg uiſbment of the Debt Bond condi- 
j to Creditors, Legatees, and Ręſiduary Legatces. Chan. Caſes 292. cioned to pay 
Mich. 28 Car. 2. Phillips v. Phillips. 15 gl- 


the other on account of the Partnerſhip, the Obligee deviſed all his perſons! Eſtate and 5 Fog to 


him, equally to be divided between the Plaintiff and the Defendant the Obliror. an * 
fendant Executor; decreed that by his being made Executor this Debt was — 0 W Fin = 
4io. Hill. 31 Car. 2. Phillips v. Phillips. — — The Deviſe was, that after his Debts paid : the 
Reſidue of all his Goods, Chattles, Debts, Shipping &c ſhall be divided betwixt the Plaintiff and 
Detendant, his Nephews, and makes the Defendant his Executor and dies; the Lord Chancellor 
held clearly that it ſhonid not be extinct, but ſhould be caſt in with the Reſidue of the Eſtate. eſve- 
cially in this Cafe, where Debts are particularly mentioned; and this was a Debt at the Time of che 
making of the Will; and if the Word Debts had not been in, he ſaid he believed it would have 
3 one, but that made ic more ſtrong. a Preem. Rep. 11. pl. 10. Mich. 1676. Phillips v. 
Phillips . 1 5 | 5 | 2 1 


13. A. deviſed Lands in the Hands of his Truſtees for Payment of (It ſeems 


Debts and Legacies, and made his Wife Executrix, but did not in admitted 


{erminis expreſiy deviſe the Perſonal Eſtate to her but only made her ***.if the 


Executrix. The Perſonal Eftace ſhall come in Aid of the Real as to Küste had 


the Debts and Legacies, per Ld. Chancellor; ſo was in her Hands as been in 
Executrix, Chan, Caſes 29). Hill. 28 & 29 $* r. 2. Grey v. Grey. Terminis 
2 | | «deviſed ro 
the Wife that ſhe had taken it not liable to the Debts and Legacies, and con! 7 Sponge 
Legatee, notwithſtanding her being Executrix.) Ibid. 2 ee | Y _ it as 


14. Obligor is made Executor tg Obligee, and adminiſters ſome 11 Mod. 
Goods but proes not the Will and dies, the Debt is extinguiſped. 1 Salk. 38, 5. C.— 


299. pl. 12. in B. R. Hill. 1 Ann, Wankford v. Wanklord. Lk he 


eld adcord- 


| ingly by Holt Ch, J.——Freem. Rep. 520. pl. 695. Wangford v. Woangford. Hill. 1704. S. C. 


adjudged accordingly.—— Unleſs there was a Detect of Aﬀets for Payment of Debt> ; but if there 
were they agreed that the Debt ſhould ſuſiſt for the Benefit of the Creditors rather than they ſhould 
be defrauded. Ibid. | | 5 „ 5 PE 


15. Legacy till Election reſts prima facie in a Legatee Executor, 
not as Legatee but as Executor. Arg. Chan. Caſes 310, Hill. 30 & 
31 Car. 2. in Caſe of Civil v. Rich. . „ 
16. A. deviſed his Perſonal Eſtate to his Wiſe whom he made Exe- 
cutrix ; Per Cur. the takes it as Executrix, and it is to be applied in 
diſcharge of the Real. 2 Vern, 3oz. pl. 29 1. Mich. 1693. Cutler 
v. Coxeter. 99 95 3 3 Ef 
17. A. deviſed the Surplus of his Eſtate after Debts and Legacies to A. makes 
M. his Wife and B. his eldeit Son equally to divided between them, and his Brother 
adds, Whom I make my Executors; But if jhe marry again lhe ſhall render the 3 74 
Right of being my Execturix to my Sou R. ta be Partner with his Brother B. to his Exe- 
in the Executorſhip ; The Caſe of Milkinſon, and of Cutler, and Caxe⸗ cutor all his 
ter cited, where on like Deviſes it was declared the Wite ſhould rake Real and 
as Executrix and not as Legatee ; 'The Maſter of the Rolls choughc + ogg i 
the had as well loſt her Share of the Surplus as her Right to the tterwardz 
Executorſhip, and diſmiſſed che Bill. 2 Vern. 398. pl. 299. Hill. 1693: A marries, 


Barton, alias Scone v. Barton. 5 ; and by a 

| | „ | | Codicil 
makes his Wife Executrix ; It was urg'd that he does not take it as Executor only by expreſs Words 
of Gitt. But per Finch the Wife ſhall have the Perſonal Eſtate, and not the Brother, for it was 
intended him only as Executor. Vern. 23. pl. 16. Mich. 1681. Wilkinſon v... . — 8. C. 
cited 2 Vern. 302, in Caſe ot Cutler v. Coxcter. | | . 


18. A. by Will charges his Real Eſtate with the Payment of Debts and s C. cited 


Legacies, and Funerals, and deviſed to his Wife all his Perſonal Ef#ate not Hh 


aberwiſe diſpoſed of, whom be made Execuirix. Ld. Keeper Wright Nich. 2 
before, and Cowper K. now both held, that the Deviſe being in the Geo 2 in 
ſame Clauſe in which ſhe was not named Executrix, and not faid free Scace, 
and exempt from Payment of Debrs, ſhe muſt take it as Executrix, and 
the ſame muſt be applied to the Payment of Debts in Eaſe of the 605 

N Hate 


Executors. 


Smith. 


Eſtate. 2 Vern. 568. pl. 515. Hill. 1706. French & Ux' v. Chi. 


 chefter. 15 . 

19. Bill by Heir at Law againſt Executor to have an Account of 
the Perſonal Eſtate of his Anceſtor &c. in Exoneration of the Real E. 
tate deviſed to Truſtees to be ſold for Payment of Debts. W. by Will de. 
viſes to Truſtees (ut ſupra) and gives his Wife ſeveral Specifick Legacies, 
and further deviſes to her all the Re/xdue of his Perſonal Eftate, and all 
gives her he Sum of G00 l. out of the Money to be raiſed by Sale of the Truf 
Eftate, and makes her Executrix ; Harcourt Chancellor ſaid, This is a 


much ſtronger Caſe than that ot Chriſt's Þoſpital v. Garraway, for 
there was no Deviſe out of the Perſonal Eſtate ; Bur here is that, and alſo 


2 Deviſe of the Perſonal Eftate. It ſhews that he did not think this ſuffici. 


ent tor her, but gives her a ſurther Sum of 600 1. which is the ſtrong. 
eſt Preſumption imaginable of the Intent that the Wife ſhould have the 
Re/idue of the Perſonal Eſtate, and as to the Account thereof the Bill 
was diſmifled. 12 Ann. in Canc. Waſe v. Whitfheld, 

20. A. by Deed ſettles his Lands for Payment of his Debts, and af. 
ter makes his Wife Executrix, and deviſed all his Perſonal Eftate to his 
Executrix, and by ſubſequent Clauſes in the Will deviſed ſeveral /pecifick 
and, pecuniary Legacies tober and dies; adjudged that the Wte takes 
the Perſonal Eſtate not as Legatee bur as Executrix, and ſo the ſame 
after the Legacies paid ſhall be applied to diſcharge the Real Eſtate in 
Favour of the Heir. But per Pengelly Ch. B. If theſe Words 7o ber 
own Uſe, had been added, or ſygh like Words, it might give ſome 
Cauſe ot Doubt. Gibb. 41. Hill. 2 Geo. 2. in Scace, Lucy v. Brom- 
ley. by po UF 
Un, A. by Will gives all his Perſonal Eſtate to his three Siſters, equally 
to be divided between them, and (being indebted by fimple Contract, Bond 
and Mortgage) gives his real Eſtate to his four Sons chargeable with his 
Juſt Debts; and makes his Siſters his Executrixes. The Perſonal Eſtate 
ſhall be applied in Exoneration of the Real; eſpecially as one of theſe 
Funds mutt be exhauſted. Caſes in Equ. in Ld, Talbot's Time, 274 
Mich. 1734. Bromhall v. Wilbraham, EN 


F ** 


- 1 4 — 


(L. b) What amounts to an Election to take as Exe- 
4 3 ww” 


g 1 F a Deviſe be to an Executor for Education of Children, whom le 
educates accordingly, this makes an Election to have the Thing 


I 
by way of Legacy and not as Executor. Went. Off. Ex. 224. cites 
Pl. C. 543. Paramour v. Yardley. . e 


2. It was given in Evidence that the Wife, (who was Executrix and 
Legatee of a Term of her firit Husband) after the Death of her Teſta- 
tor had repaired the Banks of the Land, as if the ſame would amount to 
claim it as a Legacy; and the Court ſaid that that Matter ſhould be re- 
terred to the Jury; But a Leaſe made by Executrix and her Husbond, 
reciting that he was poſſeſſed in Right of the Wife as Executrix of her firit 


Husband, was, upon producing the Leaſe, held as an expreſs Claim 3s 


Executrix. Le. 216. pl. 298. Mich. 32 & 33 Eliz. C. B. Cheyney v. 


3. If Executor by Will bequeaths to J. S. the Thing bequeathed de- 


viſed to him, this is an Election to have it as Legatee. Weng. Olf. 


Ex. 225. Marg. cites Trin. 3) Eliz. 


4. Executor Deviſee of a Term entred and occupied a whole Near with- 
gut proving the Will, Went. Off. Ex. 224. ſays, that in the later "ur 


1 1 > . 0 


„ 4 
. 
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of Ld. Dyer it is found, that this was held an Election to hold it as 38 
Deviſee, and uot as Executor; But ſays, ther he ſees nor well How 
that ſhould be Law. For iſt. He had good Right to the Term as Ex- 
ecutor before Probate, and 10 might clearly in that Right have taken 
the Profits, though it had not been deviſed or bequeathed to him, and 
that before any Will proved. adly, He could not by Right have it 
as Legatee without Aſſent of himſelf or ſome other as Executor, there- 
fore this general Acceptance can determine no Election. Went. Off. 


Ex. 224, 225. 


{PL C. 539. b. Hill. 21 Eliz.] Yardley's Caſe. 


(M. b) When he ſhall take as Executor or as 


Deviſee. 


1. A Lerm was deviſed to Executrix to educate Children of Teſtator, 
Prima facie the rakes as Executrix ; But it the educates the 
Children, this is Election to take by the Deviſe; Arg. Mo. 493. cites | 


2. A. poſſeſſed of a Term deviſed the ſame to his Son when he came to 
18, and that his Wife ſhould have it in tne mean Time, and made her 
Executrix, and die beſore the Son came to 18. The Wife took Hus- 
band. It was held that ſhe ſhould have the Term as Executrix till 
the Son ſhould have come to 18. 4 Le. 1. pl. 2. Paſch. 23 Eliz. Anon. 

3. A. deviſed Land to J. S. and J. N. upon Condition, and it they Cro E. 288. 
perform not the Condition, then that their Eſtate ſhall ceate, and that 3, Mar- 
the Executors of A. ſhould have it to them and their Heirs, upon Tru/# Morris 5 C, 
and Confidence that they thall ſtand ſeiſed ro the ſame Ule limited to J. S. reſolvedto 
and J. N. and makes B. and C. Executors, who refuſe Onas Teſta- be no Con- 
menti; yet it was adjudged that they may take the Land by the dition. 
Deviſe, and that the Words (upon Truſt and Confidence) do not 
make Condition to their Eſtate. Mo. 594. pl. 806. Mich. 34 & 35 
Eliz. Gibbons v. Marltiward. „„ 5 Es 
4. A. ſeiſed of Land and poſſeſſed of a Term deviſed all his Lands Goldsb. 183. 


and Tenements to his Executors till they had paid all his Debts and Le- Pl 125: 


gacies &c. A. made J. S. and J. N. his Executors. They entred ge- 8 


nerally into the Land and into the Term. Adjudged that they took bur ſaid no- | 
the Term as Executors, and not as Deviſees, bur they took the thing of the 


Frebold as Deviſees ” Mo. 350. pl. 479. Hill 36 Kg Pannel . Fins 
Fenn. | | 8, | |  Clench and 


ws 35 > = 3 Fenner J. 
that they take as Executors. But by Gawdy ] if I make two my Executors, and deviſe the Profits of my 
Land to them until my Debtsand Legacies are paid, and until they have raiſed 100 l. and after that ta 
their own Uſe; they ſhall take as Legate es, and not as Executors in reſpect of the 100 l. which they 
are to have to their own proper Ulc. — Cro. E. 347. pl. 19. S. C. adjudged. | 


5. Executor Deviſee ſhall take a Term as Executor where he enters Cro. E. 38. 
generally, if his being ſaid to rake it as Legatee Will be prejudicial to 8. C. ad- 
bim as to charge him in a Devaſtavit ior want of Aſſets to pay Debrs Df. 
&c. otherwiſe he thall take it as Legarce, Mo. 352. pl. 474. Hill. mal prima 
36 Eliz. B. R. Portman v. Willis. | ; | facie take 
5 5 N | | | as Legatee, 
this being more for his Advantgge ; But otherwiſe where 1 deviſe a Term to my Executor tor Life 
only, Remainder to J. S. becauſe it the Term were veſted in the Remainderman it could not be de- 
veſted out of him again, and ſo might make a Devaltavit. 2 Wms Rep. 531. Trin. 1729. by the 
Malter of the Rolls, in the Caſe of Cray v. Willis. | | N | 


44 6. A 


— * 
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| 6. All the reft of my Goods my Debts and Legacies being paid, I "YE 
to my Executor. The Teſtator had ſeveral I. of Lands in rer 
Counties. The Executor proved the Will, and made Election to have 
one Tenement Part of the Land demiſed as Legatee and died. The 


udges Delegates agreed that the Election of this one Tenement was 
{lection of all notwithſtanding the Lands were ſeveral, and upon 


_ — 


ſeveral Demiſes, becauſe the Deviſe is intire; and he dying Inteſtate, 
though the Debts and Legacies were not paid at the Time he made 


his Election, yet Adminiſtration thall be committed as of his own 
Goods, and not of the Goods of the firſt Teſtator. 2 Roll Rep. 158. 

Hill. 17 Jac. B. R. Hinſon v. Button. 1 | 
J. It an Executor enters generally, he is in as Executor and not as 
Deviſee; Per Mallet J. cites it as reſolved in Lamper's Caſe, and in 
Matthew Manning's Caſe. Mar. 136. in pl. 209. Mich. 17 Car. 
8. Where Teſtator dzviſed the Surplus to his Executors B and C. after 


Debts Ec. paid, though it muſt be admitted that until Debrs &c. are 


paid it cannot be known what the Surplus is, yet in Cale where all 
the Debts &c. are paid it may well be known what the Surplus is, and 
ſo there may be an Aſſent to this Legacy ſo that by the Death of B. 
all thall ſurvive to C. For here is an implied Aſſent. See 2 Wms's 
rs 529. to 532. Trin. 1729: by the Maſter of the Rolls, Cray v. 
Willis. „ | | 
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(N. b) Where he ſhall take as Purchaſor. 
AL. r . £214 > 
J . Cat. g. a . . 8 . | 


4 1 14 1. T EASE for Life to A. and if A. died within 12 Years, that his 


Arg. cites Executors ſhall hold till the End of the 12 Years. A. died. The 
115 Joris Executors entred and brought Actions of Covenant, which proves that 
Flamat 22. the Executors had the Term as a Chattle veſted in Teſtator, and not in 
20 E. 3. their own Rights as Purchaſors by the Name of Executors ; Per Man- 


Ibid. 31. wood J. 3 Le. 21. in Cranmer's Caſe, cites 19 E. 3. Fitzh. Cove- 


that ſuch | 
Intereſt may nant 24. 


dy Tha denied by Wray Ch. J. and cited D. 1 50. Gravener's Caſe, that ſuch Intereſt is void. 


| Cranmer's 2. Executor is 4 good Name of Purchaſe ; Per Dyer J. 3 Le. 21. pl. 

: Cats yo. 49. Hill. 14 Eliz. C. B. in Cranmer's Cale. ans 
thus, Arch- a Or LY CNS a | 

biſhop Cranmer made a Feoftment to the Uſe of himſelf during his Life, and after his Deceaſe to the 


Uſe of his Executors and Aſſigns for 20 Years, and after to T. C. in Tail. The Archbiſhop had no 
\ Intereſt in the Term; and his Executors (had it not been for his Attainder) would have taken by 
Purchaſe. Mo. 100. Cranmer's Caſe. —— D. 309. S. C. —— And. 19. Kirk v. Bails, S. C,— 
Bendl. 205. S. C. Le. 196. S. C. 2 Le. 9 S. C06. Send 


If a Leaſe 3. Leaſe to A. habendum to A's Executor and Aſſigns for 40 Years after 
| _ _ the Expiration of former Leaſe granted to A. tor 40 Years of the 
A. for Life, | 
Remainder : . 
to his Exe. &c. pl. 60. Mich. 15 Eliz. C. B. Anon. 
Tr — A. dies, this will be Aſſets in the Executor's Hands though it never was the Teſtator's, 
as was reſolved per three 13 againſt Anderſon Ch. J. and there it was ſaid that Cranmer's Caſe, 
where in Eſſect it was reſolyed, was of little Authority, for that there were two Juſtices againſt two 


till Mounſon ] changed his Opinion, on a Conceir that there the Eſtate was by way of Ute, Which 


could make no Difference; the like Law of a Leaſe for Years bequeathed to A. for Life, and after 
ro 3 living A. it ſhall be Aſſets in B's Executor's Hands. Went. Off. Ex. 82. b 


4 It 


ſame Lands is void, for it is a Perſon who is not a Party. 3 Le. 32. 
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4 If a Man have a Leaſe for Life, Remainder for 40 Tears, tue Ne. D. 310. 
mainder is void, becauſe there is no Perſon named to whom it is limit- Marg. pl. 
ed; But if a Man makes a Leaſe for Life, and after his Death to his 79. * C 


Lifſee for 40 Tears, it is good, and the Executor ſhall have it as in cited. — _ 
Right of his Teſtaror ; But where a Man makes a Leaſe for Years or & © dad . 


Lite, the Remainder after his Death for forty Years to his Executors, the Cro. E. 840. 
Execurors ſhall have it as Purchaſors, for this Word ( Remainder ) divides 489 


it from the Teſtator, and makes the Executors Purchaſors; Per An- Walofſey 
derſon. Ow. 125. Mich. 40 & 41 Eliz. in Caſe ot Sparke v. Sparke. J. diſtin- 

f 3 5 5 „ uiſhed this 
Caſe from Cranmer's 14 Eliz. Dyer, becauſe in that Caſe it is limited by way of Us and by 
the Party himſelf, ſo he ſhe ws his own Intent that ir ſhould not veſt in himſelt but in his Executors, 
but here the Limitation Is by a Stranger, wherein there 1s not any Intention appears but that it 
ſhould veſt in the Leſſee himſelf, and by this Difference all the Books are reconciled. Cro. E 666, 
in Caſe of Sparke v. Sparke. $ID e e i 5 


_— 


5. If a Man covenants to ſtand ſeiſed to the Uſe of himſelf for Life, 
Remainder to his Executors, the Executors thall take to the Uſe of the 
Teſtator; But if a Man for good Conſideration covenants to ſtand 
ſeiſed to the Uſe of the Executors of a Stranger, there the Word (Exe- 
cutors) is a Word of Purchaſe, and they ſhall take to their own Uſe ; 


Per Popham Ch. J. 4 Le. 239. pl. 387. B. R. Anon. 


6. Deviſe of a Rent- charge to his Wife for Life, and after ſays, If /he 
marry, his Executors ſhall pay her 100 J. and the Rent ſhall ceaſe and re- 
turn to the Executors. The Rent is to continue till the 1001. is paid, 
and the Executor is in Nature of a Purchaſor, and mult pay the 1001. 
before he ſhall have the Rent, and that whether there be Aſſets or 
not; Per two Juſtices againit Twiſden, who thought the Deviſor's 
Meaning was to give her a preſent Intereſt in the 1001 and that in 
ſuch Caſe the Rent muſt ceaſe preſently upon the Marriage; But how- 
ever, ſince it was to be iſſuing out of the Inheritance he thought it doubt- 
ful, and conſented ro the Judgment tor the Baron in the Right of the 
Wife, Mod. 272. pl. 25. Trin. 29 Car. 2. B. R. Osborn v. Wal- 
leeden. e  n, 


— 


(O. b) Where he ſhall have the Surplus, 


Executor, and ſaid nothing in his Will of his Perſonal Eftate, 
which by this Means the Executor claimed though Teftator left a Son, but 
it appearing by ſeveral Matters that A. intended it for his Son &c, De- 
creed for the Son (an Infant) and Detendant to be examined on Interro- 
gatories, and to be reſtrained from confeſſing Judgmenrs &c. to Cre- 


8 A By the Contrivance of B. his Nephew made a Will and B. 


ditors of Teſtator, and the Cuſtody of the Infant taken from him. Fin. 
Rep. 351. Paſch. 30 Car. 2. Corcellis v. Corcellis. 3 


ve the reſt of my 


2. A. bequeathed ſome Legacies, and adds, I g. 


Goods and Chattles to my Executors, and afterwards { give to my Execu- 
tors the Sum of 100 J. a-piece for their Care and Trouble, and after my 


Debts and Legacies paid, I give all the reſt of my Perſonal Eftate to the 


Children of C the Money to be paid into the Hands of C. and makes 


C. D. and E. Executors. Decreed the Children of C. ro have the in- 
tire reſiduary Eſtate, becauſe 100 l. a-piece was bequeathed to the 
Executors, and decreed the Retidue of the Money to be paid _ Cs 
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Hands according to the Will, and the reſt of the Perſonal Eſtate to be 
delivered to the Children. Vern. 30. Hill. 1681. Fane v. Fane. 
Vern R. 3. Mortgagee in Fee-ſimple deviſed 1001. and other Legacies, and 
412.5 C. then deviſed 100 1. to H. whom he makes Executor it was ſtrongly 
_ 2 urg'd that the Executor was limited to the 100 1. and the rather be- 
queathed Cauſe his Legacy was expreſly Will'd not to be paid till after Debts 
a. particu- and other Legacies paid, yet Jeffries C. decreed the Mortgage to the 
lar Lega- Executor though the Lands was deſcended to the Heir. 2 Ch. Caſes 
Kei * 18). Mich. 2 Jac. Canning v. Hicks. 
well as 5 
to the Executor. 


4. A. makes B. and C. his Execntors, and deviſed to them 20 J 4. 
piece, and alſo deviſed to them 800 1. in Truft for Payment of Annuities 
0 L. M. and N. tor Lite, far exceeding the Intereſt of the 800 1. and de- 
viſed the Surplus to his Nephews D and E. to be equally divided between 
them, and appoints his Executors to lay out the ſame for their Benefit. 

L. M. and N. being Dead, the unexhaufted Remainder of the 800 l. 


ſhall go ro D. and E. the reſiduary Legatees, and nor to B. and C. the 


Executors who had only the 800 1. as a Depoſitum, and were not bound 
ro pay beyond it; Per ſeffries C. Vern. 425. pl. 400. Hill. 1686. Cock 
v. Berith. 5 | 
4. A Man made his Will, and deviſed all the Reſiduum of his Perſon- 
al Eftate to F. S. and to his Wife, nevertheleſs in Truft for his Wife, and 
made the ſaid F. S, and his Wife Executors. After making of this Will, 
and ſix Months before the Death of the Teſtator the Wife died, and then 
the Teftator died; and the next of Kin preferred a Bill againſt the Exe- 
cutor to have an Account of the Perſonal Eſtate, and inſiſted upon it 


that J. S. was only a Truftee, and had no Benefit intended him by the 
Teſtator. But per rot. Cur. the Bill was diſmiſſed, for the Law had 


caſt it upon F. S. by being Executor, and there appeared no Intent of the 
Teſtator that it ſhould be otherwiſe, 2 Freem. Rep. 105. pl. 115. Trin. 
1689, Anon. | ED : 


LC £4 by Will deviſed particular Legacies to his Children and Grand- 


i children, and 101. . piece to F.S. and F. D. his Executors for their 


lor 2 Vern, Care; There was a Surplus of 5000l. Jeffries C. decreed it a Truſt for 
649. Hill, the Children, Vern. 473. pl. 462. Mich. 1687. Foſter v. Munt. 


1709. and 


laid by him to be ſettled in the Houſe of Peers .—Equ. Abr. 243. (D) pl. 1. S. C. but the Author 


in a Note in the Margin ſays, that ſince this Caſe there have been variety of Reſolutions, both in 
Chancery, and the Houſe of Lords on this Head; notwithſtanding which, this Matter ſeems as un- 
determined as any in Equity; for though the Law caſts the whole Perſonal Eſtate on the Executor, 


yet as the Intention of the Teſtator is chiefly to be regarded in a Will, it it appears by a ſtrong and 


neceſſary Implication, that the Executor was not to have ir to his own Uſe, Equity will decree him a 
Truflee for th next of his Kin to the Teſtator; and therefore it ſeems agreed, that if Strangers, or 


| diſtant Relations are made Executors, and Legacies are given them for their Care and Trouble, that 
they ſhall not have the Surplus, but where the Executors are as nearly related, as thoſe who 


claim as next of Kin; and they have had all Legacies given them, though perhaps ſome of them 
greater, and ſome of them leſs, great Doubt has been, in which Inſtances it has (as appears by the 

Caſes) been cetermined according to the Intention of the Teſtator, collected not only from the Words 
ot the Will, but likewiſe from collateral Proof of Teſtator's greater Kindneſs, &c. which upon 


theſe Occaſions has been admitted, ſometimes for the Executor, and ſometimes for the next a kin. —- 
Parker C. ſaid he was not ſatisfied with the Notion of a Legacy to an Executor excluding him from 


the Surplus, and therefore had not the Executor ſubmitted to account for the Surplus he laid he knew 
not if he ſhould have decreed him to account for it. Paſch. 4 Geo, 10. Mod. goo. ... v. Morti- 

mer Powell. — See Wms's. Rep. 8. a Note at the Bottom of the Page relating ro an Objection that 
this Caſe was ſo decreed upon a Fraud in obtaining the Will, which is there deni:d. -———5>. P. per 


_ Ld. C. Parker. Ch. Prec. 564.——Gil. Equ. Rep. 126, 127. S. C. accordingly.— 2 Wms's.. 


Rep. 162. ſays the S. P. was decreed by Lord C. Macclesheld, 24 February 1920 May v. Lewin. 
A. deviſed 50 l. to B. his Brother, and 501. to his Nephew C. and made B. and C Executors, and gave 
20 l. a- piece to other Relations, ſeveral of whom were his brother's Nephews and Nieces, and as 


ſuch his next of Kin in equal Degree within the Statute of Diſtribution, after which the Teſtator 
abruptly broke oft without ſaying In Witneſs whereot &c. or making any Diſpoſition of the oy 


hd o An R wen Th 


| Ld 
hx % As, Jac , x 2 m—- KT 222 


— 


8 


wo 


* ew (Þ 3 oo: ond 


w w W. 


VVV 


made no Diſpoſition of the Surplus. On a Bill by the Daughter tor an 
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jus. The Will was wrote all with A's own Hand, though not ſigned by him, and n ven in 


. © his WII 3 ö 
the Spiritual Court as his Will, Ld. Ch. Parker held, that the Execuiors were but Truſtees with 


reſpect to the Surplus, and decreed the ſums to go to the next of Kin, accrdin 
pece a ; 5 nig to the Statut i 
tributions. Wms's Rep. 544. to 555. Trin 125 Farrirgton v. Knightly — 8 = 


pl. 346. Trin. 1721. S. C,——10 Mod 442. Trin 5 Geo 1. in Car. N | 
took further Time to conſider of his Decree. e IM us, Chancellor 


7. I diſpot of my Eftate aſter-mentioned, and what elſe I have in the 
W orld in Manner and Form following; and gives ſeveral Legacies to Chan. Prec. 
his Relations, amounting to near the Value ot his w hole Perſonal Eſ- 12. S. C. 
tate, as appear'd by a Calculation ot his own Hand Writing about that 8 
Time made, and then makes B. and C. his Executors, and gives them 
201. and 1ntreats them to take the Trouble ot getting in his Eſtate. 
Teſtator lives 10 Years after, and acquires an additional Eſtate 3 per 
Commiſſioners decreed the Executors to be but Truſtees, and that the 
aw acgur'd Eft ate ſhould go to the Legattes in Proportion to their Lepacies, 
2 Vern. 148. pl. 144 Trin. 1690. Cordell v. Noden. | 

8. Teſtator by Will gave 20 J. for Afourning to a Stranger, and made 


him Executor. Diſtribution was decreed j Anne, 2 Vern. 696. in Caſe 


of Ball v. Smith cites it as the Caſe of Cook v. W alker, 19 May. 1691. 
9. Wife and two Strangers were made Executors, and 100 /, Legacy to 
the Wife, and the Intereſt of zoo J. to her tor her Life; To William 
he gave 204. for Mourning. Surplus decreed to be diſtributed. 2 Vern. 


67%. in Caſe ol Ball v. Smith, cites it as the Cale of Darwell v. Benner, 


1n 1692. | | ; 1755 | 
10. A. had a Daughter and two Brothers and made his W ill, and But ſuch 

thereby gave 5 J. a-piece to his Brothers, appointing them Executors, bur Diltribu- 
tion 1s not 


c 1 ſuab! 
Account, there were Proots that A. intended his Executors the Surplus, * 


the Daughter being under A's Diſpleaſure by Marry ing againſt his Spiritual | 


Conſent, but being ſome what doubtful it was decreed ar the Rolls, and Court, and 


9 


affirmed by the Ld. Somers, that the Executors thould be but Truſtees ban 5 


after their Legacies paid, and the Surplus to go according to the Statute granted 


of Diſtribution. Wms's. Rep 9. 20 May. 1696, Petit v. Smith. Nißt. 5 Mod. 


S W. z. B. R. Petit v. Smith. — Comb. 348. S. C. accordingly Ld. Raym. Row 2 2 


accordingly, —— Ibid. 363. Mich. 10 W. 3. S. P, by Holt Ch. I. — Wnms'.. Rep. 7. S. C. and 
though the Spiritual Court has no ſuch Power, yet the Court of Chancery looks upon the Executor 
as a Truſtee with regard to the Surplus, and will make him account. —Comyns's Rep. 3. S. C. the 


Court inclin'd that a Prohibition ſhould go. | 

9. A. deviſed his Lands to his Executors to be ſold ſor Payment of But where 
Debts, and that if any Surplus be atter Debts paid, it thould be deem- B. and C. 
ed Parr of his Perſonal Eſtate, and go his Executors; * Yer Executors Heis, ang 
were decreed to account, and pay the Surplus over to the next of Kin. A. deviſed 
2 Vern, 364. pl. 325. Mich. 1698. cites it as the Caſe ot Sir William to B. by 
Baſſet. 125 F „„ Name, and 


after made 


him Executor, but ave him no Legacy, it was decreed that mere was no reſulting Truſt, Mich. 
1691, decreed and affirm'd in Parliament. Abr. Equ. Caſes 273. Cunnigham v. Melliſh,—* And 


A. pave to his Executors 100]. a- piece as a Legacy, and therefore Sir 1 Trevor Maſter of the 
Rolls decreed that this Legacy to the Executors created a reſulting Truſt of the Reſidue of the Per- 
ſonal Eſtate for the next ot Kin. Ch. Prec. 81. S. C. by the Name of Ld. Briſtol v. Hunger ford. | 


- 


S8. C. cited by Ld. C. Parker. Wms's. Rep. 550. in Cate ot Farrington v. Knightley. 


12. A, gave ſeveral Legacies to all her next of Kin by Name, and par- S. C cited 
ticular Legacies to B. and C. two diſſenting Miniſters, and made them W 2 C 
Executors, but made no expreſs Diſpoſition of the Surplus of her Perfon- „ | 
al Eſtate who ſhall take the Surplus. The Executors were obliged to Wms's. Rep. 
Uiſtribure the Surplus amongſt the next of Kin, 2 Vern. 361. pl. 325. Jo. in 
Mich. 1698. Bailey v. Powell. JVC en . 

ä arrington 
v. Knightly.— Ch. Prec. 92. S, C. Paſch. leaf, Says ſhe bequeathed the Legacies to Truſtees * 
3 5 | 
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be put out for the Benefit of the next of Kin, and did not Truſt them with their own Legacies, and 
it appear'd that ſhe had no great Kindnefs for them. 1d. Sommers decreed a Diſtribution, and the 
Executors to pay Coſts for inſiſting on it. | 


* 
— — — 


—ů — ZY— 


*. C. cited 13. A. makes his Wife Fxecutrix, but bequeathed nothing more to her 


and adi it- . N ; 1 - , 
0 cctitrix of her lormer id, £ 
tell by Coon: than was her 0wn before as Et. mer Husband, and whar 


ſel. 2 Wmgs, Was otherwiſe her's betore her Marriage with A. Per Harcourt K. de. 
Rep. 339, Cfeed on View of Precedents the Supluſs to the Wife, there being 


in Caſeof only the 5 Caſe oi Ward v. Lane, where the Wife Executrix has 
Attorney been excluded the Surplus, the Cale of Darwell v. Bennet, where 


v. iti | 
e two Strangers were Executors with the Wite, not coming up to the 


S. C. cited Caſe, 2'Vern 675. pl. 60z. Hill. 1711. * Ball v. Smith. 
by Ld. C. 1 | 
Farker, But he ſaid be did not hear any Precedents cited that go further. Wms's. Rep. 549, Trin. 
1719. in Caſe of Farrington v. Knightley—— But Ibid.-pag. 551. His Lordſhip ſaid, that as to 
what had been faid heretofore that there was but a ſingle Precedent of this Kind, he had now ſeen ſe. 
veral of thoſe Decrees, and that they made no Difference where a Wife, and where a more remote 
Relation had the Executorſhip ; for that ſtill in all thoſe Caſes, if there was no expreſs Diſpoſition of 
the Surplus, the Executor whoever he was, had been looked upon as a Truſtee; with reſpect to ſuch 
Surplus tor the next of Kin; and that having ſpoken with Mr. Vernon in his Life time, he told 
him that there had been ſo many Decrees upon the Point, and it had been ſo fully eſtabliſhed, that 
he thought it not worth While to take Notice of any later Decrees, apprehending it a Principle as 
much fixed as that Fee- ſimple Land ſhould deſcend to the Heir, — d. C. Parker, Wms's. Rep, 
552. Trin. 1719. cites this Caſe of Ball v. Smith thus, (viz.) A. deviſed ſome Plate to his Wife which 
me had as Exccutrix to her former Husband, and two other pieces cf Plate in Lieu of, and Recompence 
for ſome other Plate, which likewiſe had belonged to his ſaid Wife as Executrix of her former 
Hus band, but which A. had diſpoſed of and made no Deviſe of the Surplus. Decreed that this ſhould 
not bar her of the Surplus, becauſe the Deviſe of the Plate which ſhe before was intitled to as Exe- 
cutrix of her former Husband was void; the ſecond Husband having no Power to diſpoſe of that by 
his Will, though he might do it by Act execnted in his Life-time ; and as to the other Plate in Liey 
and Recompence of the other Plate diſpoſed of in his Lite-rime out of what belonged to her as Exe- 
cutrix, it muſt be realonable to conſtrue this as a Reſtitution rathet than a Gift. 


14. Aſter ſeveral Deviſes of Lands to ſeveral Petſons, and 501. given 
to the Heir at Law to buy Mourning, and other Legacies to others, the 
Teſtatcr gives 5 J. a. piece to B. C. and D. to buy eee and all the 
reſt Sc. of my Manors c. Gcods Chattles &c. and all other my Real and 
Perſonal Eſtate whatſoever, I give to B. C. and D. whom I nominate and 
appoint Executors of this my Will, equally to be divided between them, to 
hold to them, and their Aſſi us for ever. Decreed that the Surplus being 
expreſly given here can be no reſulting Truſt for the Heir, and the 
Heir having a Legacy given him, and not the Surplus, turns the Ar- 
gument ſtrong _—_ him. Affirmed in the Houſe of Lords. Ch. 
Prec. 94. pl. 83. Paſch. 1699. Dormer v. Berty. Yb 
1335. The Teſtator made one Executor who was no Relation to him but 4 
meer Stranger, and gave him gol. for his Care in the Execution of his 
Will ; The Plaintiff being next of Kin exhibited a Bill tor the Reſidu- 
um of the Eſtate, and no Counſel appearing on the other Side, he had 
a Decree niſi Cauſa; For per Turton J. with whom the Bar agreed, 
the Executor in ſuch Caſe ſhall not have the Reſiduum after Debrs and 
| Legacies paid, but the next of Kin to the Teſtator; and fo it was ſaid 
it had been decreed in the like Caſe between Cordall and Cordall; 
It is true, of the Executor had been nearly related to the Teſtator it might 
have been otherwiſe, but even in ſuch Caſe, if tere are other Relations 
in equal Degree with him, and are poor and indigent, Equity in fuch 
doubtful Cates, will give the Reſidue amongſt them. 3 Salk. 82. pl. 1. 
Maden v. Courthope.. - -- „% 
S. C. cited b7 16. A. having a Wife, but no Child, and two Brothers, by Will gave 
Ld. C, Far- to his Nephew and Neices one Moiety, and the other Ait of 4 


_— , in Banker's Debt to his Wife, and made her ſole Executrix Per Cur. the Wile 


Cafe of Far- by a Deviſe of the Moiety of the Debt was excluded trom the Surplus 
rington v. Ot the Perſonal Eſtate as Executrix though there was no Cs, 2 
— thoug! 


Knighiley. 


Ea... a>... nn, LS. ono ar Bod Th. AE. 


Table Plate for Life, and atter to C. his Grandſon. Per Cowper C. this 
is a ſtrong Implication that B. thould not have the whole, and the ra- Durcheſs 16 
ther the ſtronger becauſe more Minute and Reſtrictive; It che Will have her Pa- 


oy Executors. 


though Legaries tothe Brothers {one of which was Heir at Law) were 
given out of rhe Land, which had not been neceſſary nuleſs A. intended 
the Surplus of the Perſonal Eſtate tor his Wife that otherwiſe had been 
eee to pay thoſe Legacies, 2 Vein. 425. Paſch. 1901. Randall v. 
ookey. 

17. The Wife was made Exccutrix, and the Husband living 20 Years Ch. Prer. 
after the Will acquired an Fflate. Surplus decreed to be dittribured. 183 S. C. 
2 Vern. 677. in Caſe ot Ball v. Smith cites it as the Caſe of Ward v. nn 


"a | though it 
Lane, decreed 40 Jan. 13 W. z. bs 
che 


Will was made in 1643. and the Courſe of diſtributing the Surplus not introduced till! after 
8. C. cited by Ld. C. Parker, Wms's. Rep. 550. a> dess by Ld, Keeper Iv rigs bill 13 | 


W. 3. 


18. A. by Will gave his Library of Books to F. S. except Ten, ſub 
as M. his Wife ſhould chuſe, and made A. 22 ia Wake 
thought this was no Deviſe ot the Books to her, but only an Exception 
of Ten our of the Deviſe to J. S. and tne the Executrix was the pro- 


per Perſon to chuſe which ſhould be excepted, and it could not be in- 


rended to bar his Wite by fo inconfiderable a Legacy. Ch. Prec. 231. pl. 


192. Trin. 17502, Griffith v. Rogers. 


19. A. deviſed to B. and C. his Wife's Children (as he called them, 


not owning them to be his) 10 8. a-perce and no more, and gave the Child- 


ren which he owned confaderable Legacies, and deviſed Legacies to his Ex- 
ecutors, but did not mention them to be for their Care and Pains, or any 


Thing to the Purpoſe. Decreed that the Executors ſhould not have 
the Surplus, but that it ſhould be diſtributed among all the Children. 
Chan. Prec. 169. pl. 140. Trin. 1701. Vachell v. Jeffries. 


20. A. made his Wife Executriæ during her Widowhood, and if ſhe 


die or marry then his Son to be Executor, and deviſed ſume Curio/ities as 


Heir-looms to his Son, and the Uſe of the Houſhold Goods to the Wife aur- 


ing her Widowhood, Ld. Wright thought the Wite ſhould have the 


Surplus ſhe having but a limited Executorſbip, and the Heir to have ic 


afterwards when his Executorſhip ſhould take Place. Chan. Prec. 263. 


pl. 213. Mich. 1706. Hoskins v. Hoskins. | 
21. If a Man be declared Executor, this of it ſelf gives him an In- 


tereſt in the perſonal Eſtate, and he ſhall have the whole ; bur if part 


of that Eſtate be deviſed to him, it will exclude him as to che reſt, 


and he ſhall have no more than that ſo deviſed ; per Lord Chancellor 
Cowper, in Canc. Paſch 6 Ann” GN 1 
22. A. made B. his Wife Executrix, and deviſed to her the Uſe of his 88 a 
Diſtributi- 
on, and the 


had been, I give Plate to C. except the Uſe of it to D. then it would rapharnalia 


have been within the Reaſon of the Caſe where Books were given to Wer and 


above a 


J. S. except ſix to Wife, which Caſe was rightly adjudged, but this Third Ibid 
Caſe differs. 2 Vern. 648. pl. 578. Hill. 1709. Lady Sranvill v. 659. Wes 


Dutcheſs of Beauford. Rep. 116. 


114. Hill. 1509. S. C decreed, and that Decree was reverſed accordingly,——g Mod, 10 S. C. cited. 
8. C. & P. cited by Ld, C. Parker, but that it was reverſed in the Houſe of Lords; the Rea- 
ſon whereof he ſaid might be becauſe this was not properly a Deviſe to the Durche's of the Ule of 
the Plate, but rather an Exception or Reſervation to the Dutcheſs, (viz ) a Deviſe of the Plate to the 
Grandton, referving the Uſe thereot to the Dutchels for her Lite, Wms's Rep. 552. Trin. 191g, 


in Caſe of Farrington v. Knightley. 


23. One deviſed bis real Eſtate to be ſold for the Payment of his Debts, S. Q cited : 


and the Surplus, if any, to be deemed perſonal Eſtate, and to go to wg _ 3 od 
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verſed in Dom. Proc. and the Suplus decreed to the Dutcheſs as Executrix, 2 Vern. 6479. Wms's Rep 
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Trin 1934. eciltors, to whom he gave 201. apiece. Decreed the Surplus a Truſt for 


el the Heirs at Law, and affirmed in Parliament. 2 Vern. 645. Hill. 


thought this 1709. pl. 573. Briſtol (Counteſs of) v. Hungerford. 
a ſtrange EE | | - 
Determination, and to go much too far. Ibid. in a Note of the Reporter ſays, this may well be 
thought a ſtrange Determination, and the rather, for that Mr. Vernon ſays it was affirmed in Parlia. 
ment. The Caſe is differently reported in Chan, Prec. 81, where it is ſaid the Surplus was decreed 
a Truſt in the Execurors, ſubject ro Diſtribution, And this is warranted by the Regiſter's Bok, 
The Decree appears to bare Date zd of July, 1697, and to have been made by Sir John Trevor, 
(then) Maſter of the Rolls The Words whereof are as follow ; © And as to the Surplus of the ſaid 
« Eſtate, after the Debts and Legacies paid, his Honour having been attended with the Will, and 
« having conſidered thereof, declared that the ſaid Teſtator having by his ſaid W ll given to each of 
« his Executors 100 l. a Piece, there is a reſulting Truſt in them for the Repreſentatives of the ſaid 
« Teſta- or; and that the Defendants Mrs. Reppington and Mrs. Meredith, who were Co-heirs and 
« and Repreſentatives of the ſaid Teſtator Sir William Baſſet were intirled therero ; and dork 
« therefore order and decree, That the Reſidue and Surplus of Sir William Baſſet's Eſtate, his 
« Debts and Legacies being paid as aforeſaid, be equally diſtributed between them.” Ir further 
appears by 2 ſubſequent Order of the 18th of November, 1708. in the abovemention'd Cauſe, that 
this Part of the Decree was affirmed in Parliament, for it recites, that the Decree of the 3d of July 
had been ſigned and inrolled, and that the Judgment-Creditors appealed to the Lords in Parliament, 
who on the 26th of February, 1703, adjudged that the Decree, fo far as had been executed, ſhould 
not be ſer aſide or opened; But that as to the Money remaining undivided, purſuant to the Decree, 
the Appellants were to be let into a Satisfaction of their Debts according to the Priority of their ſe. 
veral Securities. After which the Order proceeds to give ſome Directions in Regard to ths Creditors, 
It is obvious to perceive the ſame Perſons being Heirs and likewiſe next of Kin, {though they took 
only in the latter Capacity) occaſioned this Miſtake in Mr. Vernon's Report of the Caſe. | 


Gilb. Eqn. 24. A. made his Wiſe Executrix, and deviſed to her a Term for 


Rep. 34-- -- 7; or her Life, and a contingent Intereſt as t ] 
R P i Years f fe, g ſt as to the Reſidue of the 


dec Ver. Term, which Contingency never happened; yet ſhe ſhall have the 


"© Surplus ot the reſt ot the perſonal Eſtare; Per Lord Harcourt, Ch. Prec. 


Equ. Abr. 3 16. Mich. 1711. Jones v. Weſtcomb,  _ 
245. pl. 10 : 5 5 | | - ns | 
8 S decreed accordingly. _—— S. C. cited by Ld. C. Parker. Wms's Rep. 552. and held that this 
might be ſo within the Reaſon of the Dutcheſs of Beauford's Caſe, for it being an Exception or Reſer- 
vation of the Term to the Executrix for her Life, it was not properly a Deviſe to her, and conſe- 
quently no Bar. | 1 N | 


e 25, A. made B. and C. his Executors, and gave Legacies to B. but not 


Wies Rep. f C. Per Ld. Harcourt, This ſhall not intitle C. to the whole Sur- 


547. Trin. 


1% e exclutive of B. but though (this Suit being between B. and C.) 


Gilb. Equ. he decreed, yet he made a Doubt if theſe Legacies to one Executor 
Rep. 79. S C. would not exclude both and ler in the next of Kin, Ch. Prec. 323. pl. 
246. Hill. 1911. Coleſworth v. Brang win. . 
2286. A. bequeathed 100 J. apiece to his next of Kin, and alſo to J. S. 

his Executor 100 J. but makes no Diſpoſition of the Surplus; The Queſ- 

tion was, If J. S. or the next of Kin, ſhould have the Surplus? The 

Caſes cited were the Dutcheſs of Beauford's, Smith v. Ball, Wicket 

v. Jones, Littlebury v. Buckley, which was firſt heard in the Mayor's 

Court, and the Surplus there decreed to the next of Kin; and on Ap- 

peal to the Houſe of Peers, the Executors were admitted to read Witneſ- 

ſes to prove that the Teſtator intended them the Surplus, and on that 

Foot the Lords reverſed the Decree, 2 Vern. 673. pl. 601. Mich. 

1711. Wingfield v. Alkinſon. 2 5 


2 Vvern. 2. Teſtator deviſed ſeveral Legacies to ſeveral Perſons, and gives a 
S 736: pl. 645. Legacy to one of the Executors by bis Chriſtian and Sirname, and his 


7 1 Clothes to be diſpoſed of by his Executors, and then adds, As to the 


Will ſwore 700 1. I am intitled to in the South Sea Company, and the reſt of my 


that the Teſ. perſonal Eſtate, I will that the ſame ſhall be ſold for Payment of my 


tator gave no Nebts and Legacies, and I make John and Thomas Serle my Executors, 
—_ and dies; the Teſtator had deviſed 7o 1. for Mourning to the Children 


2s tothe of Mr. Serle of whom the Executors were two, and intitled to their 
TOW Proportion. 


al 
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and deſiring his Executors to be kind to J S. an old Servant and to give 

lim ſome {mall Pieces of Furniture then in the Houſe it he deſired it; 

$, Decreed that the Executors ſhall have the Reſidue of the perſonal E- : 

k ſtate free from Diſtribation, it appearing to be the Intent of the Teſta- 

tor by the Words atorefaid. 9 Mod, 11. Trin. 1922. at the Rolls. 

Heron v. Newton. J)) 8 „ 
30. An Executor hath certainly the whole and entire Right to the 


— 8 8 Bo 155 — — | 
- Executors. 412 1 
or S - . — — — if 
ll Proportion. Lord Chancellor decreed the Reſiduum to the Executors. Surplus, bur | 
Abr. Eq. Caſe 246. Hill. 1716. Batchelor v. Serle. laid the 4 
. | Plaintitfs 1 
(who where the next of Kin) ſhould have no more, and he would ive no m a N +l 
de Jor held that the Evidence of the Drawer falls in with the Tenor of the Will. ny 5 _ _— | 
* Preſumption that he did not intend the Surplus for his Executors, and that the Preſumption that the 1 
ed Teſtator did nor intend them all and ſome may be ouſted by Proof of his Inteption that the Execu- "4 
K. tor ſhould have the Surplus, or that the next of Kin ſhould not have it, and the Writer proves, that x 
1 the [Logan 7 0 * Siſter (the Plaintiſt) ſhonſd have no more, and ſhould not have he [ 
id Surplus. — lb. Equ. Rep. 125. S. C. decreed accor lingly. —— E f FF | bi 
- C. decreed accordingly. | „„ 87 — 246, 247 pl 12. 8. Li 
f . oy 
d 28. Sir W D deviſed his perſonal Eſtate to pay his Debts and Legacies, Equ. Abe. 8 
h and gave 10001. apiece to his Executors, and it was agreed that the Sur- 244. pl. 7. 4 
= plus ſhould go to rhe Repreſentatives of che next ot Kin. Chan. Prec. ul = _ o 
MK 567. in pl. 346. Trin. 1721. cited by Lord Chancellor as the Caſe ted 4 
y 9. Oo, Oo OI TT as 1 
J 29. A, made B. and C. Executors, and gave them ſpecifick Legacies, | N 
'Þ 
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p Teſtator's perſonal Eſtate both in Law and Equity, unleſs upon the 
3 Face of the Will it appears by ſome Indication that the Teſtator in- 
. tended to the contrary, as by giving him à ſpeciſic Legacy; for by ſuch 


CS © 

- 2 
- W 

. A 
os 4 


a Deviſe it appears, that he intended him no more; and this was laid 

down as a Rule, when the Lord Jeffries was Chancellor, and with 

good Reaſon, and hath been a ſtanding Rule in the Court ever fince 

(wich ſome little Variations and Exceptions from the Circumitances of 

Caſes) to exclude the Executors. 9 Mod. 28. Trin. 9 Geo. in Canc. 

Hutchiſon v. Vincent. VVVVCV H „„ 

| 31. Teſtator gave Legacies to ſeveral Perſons, and deviſed to his next In this ,n 

| of Kin (his Siſter) 100/. 4 Year for Life out of bis Bank Stock, and the Ld. any 

Reſidue of his Bank Stock to his Executor (a Stranger and no Relation) _ —_— 

and gave to his Executor the Furniture of his Flu and a certain Sum of an Act of 
Money to his Siſter the next of Kin. Lord Chancellor King held that Parliament 
if the cxpreſs Legacy to the Executor be allowed to exclude him of the par mA 
Surplus, by the ſame Reaſon the expreſs Legacy to the Siſter will bar Point o 

her likewiſe ; and then here being Excluſion againſt Excluſion, the Law Certainty; 

muſt rake Place, and the Executor have the Surplus as Executor. 2 for it it 

Wrms's Rep. 338. Hill. 1725. Attorney Gen. v. Hooker, and Somner Were Once 

V. Hooker, DR: ee 

| | | J © we WE RE Joe wage 8 would be 
well enough. Ibid. 340. — The Reporter there ſays that Mr. Lutwich ſaid that this would ſhake 
many Precedents. | „„ | ed gn Fi | 
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32. In the Caſe of a Will though an expreſs Legacy be given to the When an 
Executor, yet it a Legacy is alſo given to the next of Kin, this is equally Erber 


5 


— 


2 Bar to the next of Kin, as to the Executor; and therefore if the Sur- pref, Lega- 1 | 

plus be not diſpoſed of by che Will, the Fxecutors ſhall have it, Qu. 2 cy for his by 

Wms's Rep. 338. pl. 97. Hill. 1725. Somner v. Hooker. FTE. Lore and bt 
| 8 : ains, 


though the next of Kin has alſo an expreſs Legacy; he Su plus ſhall go according the Statute of 
Diſtribution , eſpecially it the Surplus was intended to os diſpoſed of, 3 Wms's Rep. 43. Trig. 
1730. Davers & al. v. Dewes & al”. | . | | 
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Executors. 


3 
* 


* 


(P. b.) Executor Truſtee. His Power and 
Intereſt. 


1. N Executor though a bare Truſtee, and though there be 3 
Reſiduary Legatee, is intitled to ſue for the perſonal Eſtate in 

Equity as well as Law, unleſs the Ceſtuy Truſt Will oppoſe it. 3 Wms'y 

Rep. 34. Hill. Vac. 1929. Jones v. Goodchild, 1 . 

2. Truſtee cannot change the Natu: e of the Hſtate by turning Money 

into Land, or a Leaſe tor Years into a Freehold & e converſo. 3 W ng; 

Rep. 100. Hill. vac. 1730. Witter v. Witter. e 


— 


(Q. b.) Infant Executor. What he may do; and in 
what Caſes he 1s bound. 


Ibid, fays 1. Rover and Converſion of Goods by the Executors of R. againf 
that Po W- Husband and Wife, of the Goods of the Teſtator, Which 


3 came to the Hands of the Wife dum ſola fuit. The Deſendant pleaded 


Opinion . 2a Releaſe of the Plaintiff after the Death of the Teſtator, and after 
gainſt the the Trover and Converſion the Plaintiff ſaid he was then within Age; 
udgment ; It was adjudged, that becauſe there was 20 Confederation alledged for the 


2 * Releaſe, it ſnould not bind the Infant Executor, becauſe he would 
18 bil that thereby charge himſelf in a Devaſtavit Mod. 146. pl. 239. Hill. 21, 
he had con- Eliz. B R. Rutſtel's Caſe. e e 
ferr'd with 2 ot 8 | | | | 
all the Juſtices of England, and they had agreed to give Judgment for the Infant; becauſe the Re. 
leaſe being without „ the Infant would charge himſelf in a Devaſtavit.— 5 Rep. 27 
a. S. C. reſolved accotdingly. And. 177. pl. 212. S. C. reſolved accordingly in the Exchequer 
Chamber. Ibid. is a Note that Paſch. 30 Eliz. this Judgment was reverſed in Error in Cam, 
Scacc. for other Matter in the Pleading, but not upon the Matter in Law. | | 5 


4 Le. 210. 2. Note, It was agreed by the Juſtices in this Caſe, That where an 
pl 8 1 ON Infant Executor ſo/d the Goods of his Teſtator at leſs than they were 
dem worth; and afterwards brought an Action of Detinue againſt the Ven - 
Verbis, only dee upon it in Retardatione executionis Teſtamenti; That this Sale of 


it is ſaid the Infant Executor was good; and ſhould bind him notwithſtanding 


fer oft) his Nonage. 3 Le. 143. pl. 192. Mich. 28 Eliz. B. R. Manning's | 
(agreed.) Caſe. e 1 „ e 


Gibb, 1. | 
Arg. cites S. C. 


3. A, made his Wife his Executrix and died, the Wife proved the 
Will and adminiſtred, and made |. S. her Son, ot the Age ot 13 Years, 
her Executor, and the Detendant Overſeer and died; the Infant proved 
the Will; the Defendant with the Conſent of the Infant ſold Goods to the 
Value of 140 l. to the Uſe of the Infant; it was the Opinion of the 
| Juſtices that this was no Adminiſtration, but a good Sale by the Exe- 
cCutor; for an Infant Executor is to pay Debts, and then he mu ol 

| | oods 


— 


Execu tOrs. 4 - 5 


Goods to pay them, and therefore the Sale of another by his Conſent 
where it is not to his Prejudice, is no Adminiſtration bur good. Cro. 
E. 254. pl. 25. Mich. 33 & 34 Eliz. B. R. Clerk v. Hopkins. 

4. What an Infant does according to the Office aud Duty of an Exe- 
cutor ſhall bind; As to diſcharge the Debtor tor fo much as he receives z 
But to do any Thing that may amount to a Devæflavit, as Releale 
without Payment &c. he cannot. 5 Rep. 27. b. Hill. 26 Eliz. B. R. 
Ruſſel's Cale. | | | 

5. But an Infant Fxecutor may make a Releaſe upon a true Satisfac- And. 19). 
tion, but not other wiſe. 5 Rep. 27. b. Hill. 26 Elz. B. R. Ruſſel's Pl. 22. 


| S. C. by 
| a Caſe. | Name of 
5 ; | 5 | I | Ruſlell v. 
N Pratt held accordingly.—— S. C cited Roll Rep. 366.— 8. C. cited per Cur. and apreed for 


good Law. Poph. 130. lich. 15 Jac. B. R. 


1 Though an Infant at 15 may adminiſter, yet he cannot commit a Gibb 2. 
Devaſtavit till 21. Per Ld. Keeper. Vern. 328. pl. 323. Patch. <nira — 
1685, Whitmore v. Weld, 1 e ee | 


3 PE LES „5 8 where he | 
has no Conſideration he ſhall anſwer for his own Goods, when he comes of Ape tor the waſting ef 


the Eſtate, and ſuch Releaſe ſhall be Aſſets. Godb. 30. pl 39. 27 Eliz.. C. B. Kittley's Calc. 


l 
J. Debt upon an Obligation made to the Teſtator, the Defendant 
pleaded a Releaſe made by one of the Plaintiffs ; the Plaintiff replies, 
hat this Releaſe was made without any Conltideration, and he who 
t releaſed was within Age at the Time ot the Releaſe made. Ir was 
1 | thereupon demurred ; and adjudged tor the Plaintiff that it was a void 
d Releaſe, being by an Infant without Conſideration. Cro. E. 671. pl. 2%. 
r Paſch. 41 Eliz. Knor v. Barlow. J roo 
A 8. Ir was reſolved by all the Judges, that a Releaſe of a Debt, or a 
e Duty by an Infant Executor after the Probate ot the Will, witbout re- 
d ceiving the intire Debt is void, becauſe it thould be a Devaſtavit, and 
. charge the Infant of his proper Goods, and alſo it ſhould be a Wrong 
which the Infant cannot do by his Releaſe, becauſe it is an Act not pur- 
ſuant to the Office of an Executor who is to do his Office truly, dili- 
gently and faithfully. Bat upon Payment of all the Money to an Infant 
1 Executor, he may make a Releaſe and it is good. Cro. C. 490. pl. 15. 
3 Mich. 13 Car. B. K. Kniveton v. Latham. 8 
5 9. If an Infant Executor aſſents to a Legacy it is not good unleſs there 
are other Aſſets for Debts, and ſo may work a Wrong to the Credi- 
n tors; Per Ld. Keeper Finch. Chan Caſes 257. Hill. 26 & 27 Car. 2. 
* An Caſe of Chamberlain v. Chamberla sss. 
5 10. Though an Infant at 11 may adminiſter, yet he cannot commit a 
'f Devaſlavit until 21. Per Ld. Keeper. Vern, 328. Paſch. 1685. Anon. 
s — — —— 3d——.. — — 
(R. b) Refuſal. What is. And How. And the 
: „ Effect thereof. 
d 1. T RESPASS by Adminiſtrators of Goods carried away, the De- 
be 8 fendant ſaid that the Teſtator was poſſeſſed as of his proper Goods, 
ne and made J. F. his Executor and died, and after the Goods came into the 
e- Hands of the Plaintiff, and the Defendant by Command of the Executor 
5 00k the Gods, and after the Executor reſuſed before the Ordinary who ive ö 
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mitted the Adminiſtration to the Plaintiff, Judgment ; and per Laicon, 

Priſot and Moyle it is a good Plea, and the Colour is good, for the De. 
fendant Say Poſſeſſion in the Plaintiff, and the Power of the Ad- 
miniſtrator by the committing of the Adminiſtration ſhalt have Rela. 
tion to the Death of the Inteſtate, and therefore this is Matter in Law 
at the leaſt, whether the Juſtification be now good or not, and whey 
Matter in Law is, there needs no Colour; For it is Matter in Law when 
the Adminiſtration is ſo committed, whether the Adminiſtrator ſhall 
have Treſpaſs ot the Taking before the committing ot the Adminiſtra. 

tion or nor, and by them the Plea is good; For when the Defendant 
had good Caule to juſtity at the Time &c. it ſhall not be loſt by the 
Retulal of the Executor after, who is a third Perſon. Br. Treſpals, 
pl. 222, cites 36 H. 6: . 55 . 

2. The Ordinary himſelf who is made Executor may refuſe before his own 
Commiſſary. Br. Ordinary, pl. 13. cites 9 E. 4. 33. | 
3. Where a Man makes a Teſtament and Executors, and they refuſe 

yet the Legacies ſhall be paid; For no Default is in the Teſtator, and 
the Teſtament ſhall be annexed to the Letters of Adminiſtration ; Quod 
nota Diverſity. Br. Teſtament, pl. 20. cites 37 H. 8. 
Jenk. 106. 4. A. and B. Executors, A, prov'd the Will, and B. refuſed before the 
Ad - and Ordinary, who thereupon granted the Adminiſtration to A. uh, made his 
48 C Executor and died; and that Executor alone, Without Joining B. brought 
Went. Off. Debt againſt a Debtor of the firſt Teſtator, and it ſeem'd ro Brooke 
Ex. 41. cites Ch. J. that the Action was well brought; for though B. might admi- 
8 niſter at any Time during the Lite of his Companion, notwithſtanding 
Ch. J. but ſuch Refuſal, yet alter his Death his Election is gone; For now in 
ſays, Quod Law the firſt Teſtator is dead Inteſtate. But that in 21 E. 4. 23. the 
non eſt Lex. Opinion oft the Court was, that the Action was not maintainable by 
b M 3 the Ex ecutors of the Executors &c. Ideo Quere bene. D. 160. b. pl, 
cites 9 Rep, 42: Paich. 4 & 5 P. & M. Anon, 2 
37 Hen : als 1 a | 8 
2 that the Survivor may have Action. — If H. makes his Will and ſeveral Executors, and one of 
them refuſes but the Reſt adminiſter, that makes his Refulal void, and the refuſing Executormay not- 
withſtanding releaſe any Debt; cites 5 Rep. 28. a. [Middleton's Caſe.] And in Actions brought by them 
the refuſing Executor muſt be named, cites 9 Rep. 97. And if the refuſing Executor ſurvives, he may 
take the Executorſhip upon him. The Caſe indeed in Dy. 160. is contrary, and holds that the re- 
fuſing Executor muſt come in and act during the Life of the acting Executor; but the 21 E. 4. 23, 
is contrary to Dyer, and according to the preceding Poſition. And in Hardr. 111. Pawlet v. Freke 
it is reſolv'd that where the refuſing Executor ſurvives, Adminiſtration committed during his Lite is 
void; Per Holt Ch. J. 1 Salk. 30). Hill. 1 Ann. B. R. in delivering his Opinion in the Caſe of 
Wankford v. Warkford. N 5 | oe | 
But when the ſurviving Executor is dead Inteſtate, Adminiſtration both of the ſurviving Executor 
who died Inteſtate, and of the Goods of the former Teſtator not being adminiftred may be granted, 
God. Orph. Leg. 88. LIE | „ is 0 „ 
5. If Debtee named Executor ſue the Ordinary for the Debt, this 
amounts to a Retuſal of the Executorſhip. Went. Off. Ex. Marg. 37. 
cites Mich. 28 & 29 Eliz. C. B. Brooker v. Carter, and 9 E. 4. 35. 
%%%%%%0ͤ ß en ĩ ĩ oe on 
6. It Executor eglects Probate for a Year this is a Refuſal irrevocable 
in the Civil Law, and adjudged accordingly. Mo. 273. pl. 426. 
| „ $31 Els. , ß GEESE 
Went. Of, 7. Exccutor refuſing es bis Legacy. Ow. 44. 31 Eliz. Catlin's 
Ex. 37. Cale. | ON I NS OT CE RE 
cites 8. C. | 


© Mo. 594. pl _ 8, If Executor refuſes to be Executor, it ſhall not hinder him to take 

806. S. C. by a Deviſe as to an Inheritance deviſed to him. Poph. 8. Mich. 34& 

held accord- 35 Eliz. C. B. Gibbons v. Maltyard and Martin. „ 
ingly. 9. If a Man /ibels in the Eccleſiaſtical Court againſt an Adminiſtrator 

A44ỹ4ter Refuſal of the Executorſhip for a Legacy, and he can prove the Hil NE 

DT y 


SS 


by which the Legacy was given but by one Witneſs, and — they 


torſhip, and wiſhed him to grant Adminiſtration, who did ſo and recorded their 


28 & 29 Car. 2. B. R. cites 36 H. 8. 6. 


termedaling at the Time when he admitted his Refulal, 


S8 W. 3. B. R. Anon. 
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will not allow it, yet no Prohibition lies; for by our Law there is nor 
any Teſtament where there is not any Executor, and therefore if the 
will give him Relief they may give it in what Manner they pleaſe. 
2 Roll Prohibition (Q) cites Hill. 3) Eliz. B. R. per Cur. : 
10. Debt upon Obligation of 1001. againſt two Fxecutors A. and B. 
A. was outlawed. B. pleaded that A. was made Executor and ſolely 
roved the Will and adminiſtred, and he as Servant to A. took divers of the 
Zeſtator's Goods by bis Delivery, and by his Appointment fold them, 41 
gue hoc that he adminiſtred in other Manner. It was adjudged to be no 
Plea becauſe he doth not ſay he reſuſed before the Ordinary, nor con- 


felles any Adminiſtration, and ſo no Anſwer to the Plaintiff; And 
1 tor the Plaintifl. Cro. E. 858. pl. 27. Mich. 43 & 44 E- 


iz, C. B. Godfrey v. Woodward, Ti 
11. Refuſal cannot be verbally, bur muſt be by ſome AF entered in Bacon Ld. 


_ the Spiritual Court, and theretore muſt be before ſome Spiritual Judge, K. Catlin 
and not before Neighbours in the Country. Went. Off. Ex. 39, © 


. J. and 
the Matter 
of the Rolls 

nd the Execu- 


; 4+ Refuſal, and held 
good. Went. Oft Ex. 37. cues it as Sir Ralph Rowlet's Caſe. Ow. 44 31 Eliz. Sir Ro- 
bert Rowley's Cale, — By the Civil Law a 8 be as well by Matter in Fact as by 
a judicial Act, and they may refuſe by Parol ; Declared ſo by Dr. Ford to the Juſtices. Cro: E. 92. 
pl. 21. Hill. 30 Eliz. C. B. in Caſe of Broker v. Chater. „ | | 


being named Executors, they wrote a Letter to the Ordinary that they could not atre 


12. If Executor adminiſters and after refuſes, and the Ordinary not 
knowing of the Adminiſtration accepts the Refuſal and grants Adminiitra- 


tion, it was thought that the Ordinary might revoke the Adminiſtration 
upon its appearing o him that Executor had adminittred, and might 
intorce the Executor to proceed to prove the Will. Went. Off. Ex 39. 


13. It upon Proceſs againſt the Executor to come in and prove the 
Will and he dces not come in, he may be excommunicated ; Bur if 
he comes in and will not prove the Will, the Ordinary upon ſuch Re- 


fuſal may commit Adminiſtration. Went. Off. Ex. 5 


14. An Executor commanded one to take the Goods, and after the Exe- Went. Ot 
cutor refuſed before the Ordinary who granted Adminittration, and the Ex. 38 cities 
Adminiſtrator ſued the Perſon that took the Goods, who juſtified b * 36 = 
the Executor's Command, and it was held good. Vent, 304. Hill. , u. . 

„ ⅛·ö 5 that perhaps 
| | | 5 Su 25 od fiert 
non debuit Factum valet, and that it might be that the Ordinary did not know of the Exccutor's in- 


15. It was held per Curiam, that if a Term for ars of Lands be 


deviſed to Executors in Truſt for Payment of Debts, it all all the Exectu- 


tors renounce &c. and will not convey over to others, to the End that chey 
may execute the Truſt, that the Truſt and Term for Years are boch 


loſt; Ex relatione Magiſtri Shelley. Ld. Raym. Rep. 740. Mich. 


16. Teſtator as an Encouragement to his Executors (who were four) 2 Vem. 73 
to accept of he Truſt and Execurorſhip, gave to each 100/7. and 121 pl. 646 S. C. 


. 8 . 7 
a-: piece for Mourning, and to each of them a Ring, and 194. for their dur 8. k. 


| nem a I eee : 
Trouble. Ld. Chancellor ſaid, that the retuling Executors ſhould have per. —— 


1 N . . | pear, — 
their Rings and Mourning which were intended them immediately, Chan. Prec. 


but not the 1001. or 101. Annuity, and chat renouncing Execuror's 455 pl. 291. 


Share 1hbuld not go over to the other Executors, but link for the Benefit S. C but 


| * S. O. docs 
ot the Eitate. Wms's Rep. 333. Hill. 1716. Humberſton v. Hume not appear. 
ber ſton. — Gild. 
. | | 3 | Equ. Rep. 
128.8. C. in totidem Verbis with Chan. Prec, | 


5 O0 27. One 


—— 


419 „ PRECULOES. 


F 
— 


Cel, Caſes 17. One deviſes that his Executors ſhould ſell his Land, and leaves two 
is Cng in Executors, one whereot dies, and the other renounces, and Adminiſtra. 
d King's 


Time 54. 2000 16 granted to A. who brings a Bill againſt the Heir to compel a 
S C it was Sale ; It was objected that the renouncing Executor, in whom the 
held, that Power of Sale collateral ro the Executorthip is veſted, ought not to 


5 r be made a Party. But the Objection was over- ruled. The Reporter 
cſcends tO 


ce leib ar adds a Quære. 2 V\ ms's Rep. 308. Mich. 1725. Yates y: Compton. 
Law, and 5 | 1 | 

he 1s only a Truſtee to the Uſe of the Will ſince the Executors renounce, fo no Occaſion to be Par- 
ties. 1 LE! 


SI, ———Um̃ [ ꝶ . — — x eee te — — q ä—UU—U—U— —̃ — —2— — 
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(S. b) Refuſal. At what Time it may be. 

I. EBT againſt Executor, who ſaid that the Adminiſtration was 
committed to him by the Ordinary, and ſhewed in certain c þ 
which he adminiftred, but not as Executor; fudgment of the Writ ; The 
Plaintiff (aid, that before Sequeftration of the Biſhop, and before the Admi- 
niſiration committed, the Defendant proved the Teſtament before W. T. and 
adminiſtred as Executor ot the Goods of the Deceaſed, ab/que hoc that 
the Deceaſed died Iuteſtate, and did not fhew what Gods he adminiſtred, 
nor in what Place, and 1o it ſeems that he who adminitters as Executor 
cannot relinquiſh it and take the Adminiſtration ; Contra it ſeems to 
be of him who adminiſters de ſon tort demeſne, as in 21 H. 6. 8. Br, 

| Executor, pl. 10). cites 1 E. 4. 2. . 3 
Went. OF. 2. If the Executors adminiſter they cannot refuſe after; Quod Nota. 
Ex. 38.8 P. Br. Execators,-pl.-96. ie , 8 
3. And it is ſaid there, that Mich. 19 H. 6. Debt againſt an Exe- 


cuter, who ſaid that the Adminiftration was committed to them before the © 


Brit purchaſed, and ſo are Adminiſtrators ; Fudgment of the Writ; And 


the Plainiiſf ſaid, that after the Death of the Jeſtator, and betore the 
Adminiſtration committed, the Defendant adminiſtred &c. and upon this 
they weile at Iſſue, and therefore it ſeems that he cannot refuſe atter. 


Ibid. 5 | T 
4. Two Executors were jointly made in a Will; One of them releaſes 
a Debt due to the Teſtator, and after. before the Ordinary refuſes to ad- 


miuiſter; And it was agreed by all the Juſtices that the Releaſe was 


Adminiftration, and for that he has made his Election, -and then the 

Retuſal comes too late, and fo is void. 2 Brownl.: 58. Hill. 8 Jac. 

C. B. Wickenden v. Thomas 5%ͤͥ ]œ)˖ðI er nll 

5 A Mandamus was prayed to the Ecclefiaftical Court to grant the 

' Probate of the Will under Seal &c. The Caſe was, the Executor 


| named in the Will had taken the uſual Oath, and then refuſed, (but 


after a Caveat entred) and another endeavoured to obtain Letters of 


Adminiſtration, The Executor came atterwards to delire the Will 


under Probate, and conteſted the granting of Adminiſtration- which 
was adjudged againſt him, ſuppoſing that he was bound by his Refuſal, 
and atrer an Appeal to the Delegates this Mandamus was prayed and 


granted by the Court, for having taken the Oath he could not be ad- 


mitted to retuſe, and the Eceleſiaſtical Court had no further Authority, 
and the Caveat did not alter the Caſe, Vent. 336. Paſch. 31 Car. 2. 
90 - eB hs * 


(T. b) 
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(T. b) Refuſal by one Executor where there are more. 
The Effect thereof. = 


1. F he who proves the Teſtament dies, there the other who refuſes 
and ſurvives may have Aion, Br. Executors, pl. 119, Cites 21 

E. 4. 24. per tot Cur, EO 

2. If A. B. and C. are Executors, and A. only refuſes, and B. and 
C proves the Will, yer A. 16 ftill Executor ann may releaſe Debts, and 
Releaſes may be made co him, and may admini/ter afterwards when he 
pleaſe, Went. Off. Ex. 41. „ : 
3. Several Executors were named in the Will, and one refuſed, and 1 Salk. 311. 
the other acted, and thoſe that acted died, and Alminiftration was cummit- pl. 15. 19 
ted to F. S. before any Refuſal by the ſurviving Executor. The Admini- December 4 
ftration was held to be void, becauſe rhe ſurviving Executor might, not- 1 eee 
withſtanding his former Retuſal, have taken upon him the Executor- v. Ld Peire. 
ſhip; And afterwards on another Refuſal before the Ordinary by the ſur- S. C. held : 
viwing Executor, Adminiſtration was committed to che Ld. Pgtre, and was according; 
held to be good, and upon that Title he maintained in B. R. an Action 333 
of Trover for a Jewel, 1 Salk. 30), 308. per Holt Ch. J. in deliver- held, that 
ing his Opinion, cites it as beſore a Commiſſion of Delegates in Ser- by the Civil 
jeanc's Inn in Ld. Petre's Caſe. Law a Re- 

4. Where there are two Executors and one renounces, he is ſtill at maeht 5 
Liberty to accept the Executotſhip; Otheruiſe where both renounce, though Shane 
in this Matter the common Lawyers differ from the Civilians, the lat- 
ter holding that a Renunciation once made, though only by one of 
— is peremptory. 3 Wms's Rep. 251. Paſch. 1734. Robinſon v. 
ett. . | 


U. % Reel by ene, Fiese dig 


1. EBT againft Adminiſtrator, and counted that the Adminiſtration 
was committed to him by the Biſhop of Sarum at B. in the County 
of W. The Defendant ſaid that the Biſhop bailed the Letters of Aamint- 
ſtration to him, and that he ſaid that he would be adviſed by three Days, 
and ſee the Goods of the Inteſtate, and ſo he did, and returned the third 
Day and refuſed to take the Charge, and re-bailed the Letters, abſque hoc 
| that he adminiſtred in any other Form, and no Plea ; tor he confeſſes no 
_ Adminiſtration ; therefore he ought to [ay that he did not adminiſter. Br. 
-- Adminiſtrator, pl. 31, cites 37 H. 6. 2), 28. 15 . | 


2. But it is a good Plea that the Adminiſtration was committed to 
the Plaintiff” and one F. S. who was nat prejent, and that the Defendant 
ſaid that he would take the Adminiſtration if the other would agree, and 
after the other diſagreed ; this is a good Flea with a Traverſe ut ſupra; tor 
this was conditionally, tor he cannot traverſe in other Manner if he does 
not confeſs any manner of Adminiſtration, as abcur Funerals, or that the 
was the Wite ot Inteſtate, and took her necellary Apparel to her Body, 
abſque hoc that ſhe adminiſtred in another Manner, tor there is Admi- 
niſtration confeſſed, but not ſuch Adminiſtration as ſhall charge; quod 
nota per Opinionem Cutiæ. Ibid. | „ 
l 8 ; 3. Debt. 


Executors. 


3. Debt againſt Executor who pleaded Refuſal, he was compel led 
to ſherw before whom, who ſaid before his own Commiſſary; for it was 
the Archbiſhop of Canterbury himſelf, and then well. Br. Pleadings, 
pl. 37. cites E. 4. 4. 24. 33. N 

4. If there are dverſe Executors of one Will, and one of them refuſe; 
fo prove the Will, he may plead Ne unques Executor; Per Roll Ch.] 
at a Trial at Bar. Sti. 343. Mich. 1652. Cheeſman v. Turner. 


— 


(W. b) Executors or Adminiſtrators of E xecutors ot 


Adminiſtrators. What they ſhall have. 


1. HE Teſtator made A, and B. his Executors, and deviſed that 
his Execuiors ſhould receive the Iſſues and Profits of his Lands 


till his Son and Heir be Twenty one, to pay his Debts and Legacies, and to 
educate his Children, A. died, and ſo did B. during the Minority ot 
his Son, having firit made T. S. his Executor. Catline Ch. J. Saun- 


ders Ch. B. end Brown and Dyer held that the Executor of B. the Sur. 


v vor may diſpoſe of the Iſſues and Profits for the Purpoſes mentioned in the 
Hill during the Infancy of his don; becauſe it was not only a bare Au- 


_ thority or Confidence, but an Intereſt veſted in the Executor by the De- 


2 Freem. 
Rep. 181. 
pl 248 S. C. 
and ruled 
that who- 
ever gets 
any of the 
Teſtator's 
Eſtate into 
his Hands, 

is anſwerable 
for the Le- 
gacies. 


viſe, Dyer 210. a. b. pl. 24. Hill. 4 Eliz. Stile v. Tomſon. 

2. It an Adminiſtrator has Fudgment and dies, his Executors cannot 
have Execution of the ſaid Fudgment ; tor none ſhall have Execution of 
this Judgment, bur he who thall be ſubject to the Payment of the Debts 
ot the firſt Inteſtate, which the Executors are not; and judgment ac- 


cordingly. 5 Rep. 9. b. Trin. 34 Eliz, B. R. in Brudenell's Caſe. 


3. Nota, It was ſaid that there is a D:ference between an Executor's 


and an Adminiſtrator's dying inteſtate ; that in the firit Caſe the Aamini- 
firator of the Executor ſhall have the Goods of the firſt Teftator, eſpecially 


where it was ſaid (the Reſidue after my Debts &c. I give &c.) Sid. 
79. in pl. 3. Trin. 14 Car. 2. cites Dyer. But that the Adminiſtrator 
of the Adminiſtrator (hall not have the Goods of the firit Inteſtate unad- 


miniſtred. 


4. A. bequeaths a Legacy to J. S. and makes B. and C. his Execu- 


tors and dies, B makes C. and D. his Executors and dies 3 J. S. ſues C. 


and D. tor his Legacy. D. demurs, tor that the ſurviving Executor 


of A. was only liable to his Legacies, and D. being Executor to one ot 


A*s Executors who died firſt, and leaving the other Executor ſurviving, 


was not privy nor accountable for A's Eitate ; this is true in Point of 
Law; yet inaſmuch as it was charged that D. had gotten the Eftate if 
A the Demurrer was over-ruled, the Court declaring that A's Eſtate in 


decreed. 


u hoſe-ever Hands, ought to be liable ro his Legacies, and 
Chan. Caſes. 57. Trin. 15 Car. 2, Nicholſon v. Sherman, 


F. Debt on Bond in C. B. againſt an Adminiſtrator who waſtes 
Goods and dies inteſtate leaving Goods to the Value oi 500 l. and Debrs 
ot his own to that Value, a Sci. Fa. is brought on the new Statute a- 


gainſt his Adminiſtrator, and he pleads Pay ment ot that 500 J. tor 
Lebrs on ſimple Contracts of his Inteſtate, and held good, and Judg- 
ment for Detendanr, becauſe the Waſting is the Charge, and that is ot 
no higher a Nature, and by that Statute he is to be in the ſame Caſe 


un ith his Inteſtate, and he might have paid his own Debts there with. 


2 Show. 485. pl. 447. Mich. 2. Jac, 2. B. R. Britton v. Buckworth. 


6. It 


— * 2 
— 
Py 


Va ma. 
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6. If Executor proves the Will, his Executor thall be Executor to As inmodil 


the firſt Teſtator. 1 Salk. 309. Hill. 1 Ann. B. R. in Caſe of ate Execu- 
Sed v. Wankford. 9 n Cafe of Wank tor. PLC. 


J. Two Executors died leaving each an Executor, It was firſt decreed 8 hf 
that they ſhould be anſwerable only reſpectively for the Receipts of Dalton. i 
their ſeveral Teflators, but upon a Rehearing the Court charged each 


with the whole. Wms's Rep. $2. Arg. cites it as twice heard bet; 
Ld, Somers. Widmore v. Bond. ; 5 


1 —— 


— 
n 


(X. b.) Actions by Executors of -- Executors, 
Or againſt them. And Pleadings. 


1. 25 E. 3. Y, Xecutors of Executors call have Act ions of Debts, Ac. The chief 
Stat. 5. cap. S. LLcompts, and of Goods carried away of the firſt Teſtator's, Purview of 
and Execution of Statutes Merchant and Recognizances made to him, as the this Statute 


r/t Teſtator mig ht have had if he was alive; and Executors of Executors was for the 


ball be anſwerable to others for as much as they have recovered of the Goods Tn 1s 


of the firjt Teftator, as the firſt Executors ought to have done, | Treſoaſ _ : 


| | SGoods car- 
ried away, which Executors could not have by the Common Law, till row by Statures and by 


quity, were not extended to Executors of Executors, but the Action of Debt was put into the Sta- 
tute of Neceſſity, for the Law gave it to the Executor of an Executor before, but to take away the 
Doubt which ſome had of it; and fo an Executor of an Executor may have all Actions which the 
Common Law gave to the firft Executors, and fo might have Actions of Covenant, bur if not, they 
may have all Actions which the Common Law gives to the firit Executor, and ſo may have Actions 
of Covenant, and if not they may have it by the Equity of the Statute of 25 E. z. cap. 5. Pl, C. 
290. a. b. Trin. 7 Eliz. in Caſe of Chapman v. Dalton, - 2 Inſt, 404. S. P. KT ns 


2. Waſte againſt Executor, and becauſe it was brought againſt the 
Defendant as Hxecutor of the Leſſee where he was Exccutor of the Execu- 
tor of the Leſſee, therefore upon this Exception the Writ was abated, 
quod nota. Br. Waſte, pl. 5. cites 38 E 3. 17. Hr i 

3. It Treſpaſs be done to the Geods of Teſtator in the Hands of the Ex- 
ecutor, if the Executor after dies, his Executor ſhall not have Treſpaſs 
for ir, bur Moritur cum Perſona. 2 Roll tit. Treſpaſs (O. a) pl. 1. cites 
18 H. 6.22 b. Contra. e | | TT 2 

4. By the Common Law Executors of Executors cannot have Action 


as the firſt Teſtator. Br. Teſtament, pl. 1. cites 19 H. 8. 9. 


5. Note, Where Executor recovers and dies Inteſtate, and the Ordi- 


nary commits the Adminiſtration of his Goods, and of the firſt Teſtator 
to FJ. . he ſhall have Execution as Adminiſtrator of the Teſtator, and 
not as Adminiſtrator of the Executor; Per 2 ; tor now is the 


firſt Teſtator dead inteſtate; Contra per Fitzherbert, for then he 
ſhall loſe the Ad vantage of the Recovery as Executor, quod nota. Br. 
Adminiſtrator, pl. 1. cites 26 H. 8. 7. 9 * 

6. Executor of Executor ſhall be as Executor immediate to the firſt 
Teſtator, ſo that a Deviſe of Teſtator s Goods Ly the firſt Executor is 
vid, and the ſecond Executor ſhall take them, even though he aſſented 
to the Legacy. Pl. C. 526. Trin. 19 Eliz. Bramsby v. Greacham, _ | 
J. B. Executor of A. died before Probate and made C. his Executor, and , Le 108. 
is ſued as Executor of A. tor a Debt due by A. and not as Executor of pl. 3 ;6. S. C. 
B. Per 2 J. againſt Wray, the Writ is good. Le. 275. pl. 379. Mich, 
26 Eliz. B. R. Powley v. Sier. 


in totidem 
Verbis. 


1 8. B. 


Executors. 

8. B. brought Debt againſt P. Executor of the Will of E. Execu- 
trix of the Will of A. 'The Defendant pleaded they had fully admini. 
ſtred the Goods of his Teſtator E. upon which they were at flue 
which was found tor the Plaintiff; And it was moved in Arreſt of 
Judgment that there is not any Iſſue joined, which anſwers to the AQ. 
on, tor the Action is brought againſt the Defendant in the Quality of 
the Executor of an Executor, and the Verdict extends to the Defend. 
ant but as Executor of the ſaid E. tor it is found by it that the De. 
t-ndant hath fully adminiſtred the Goods of his Teſtatrix, without any 
Enquiry of the Adminiſtration of the Goods of the firſt Teſtator A, in 
which Capacity the Detendant is charged; So as here the Writ charges 
the Defendant in the Quality of an Executor of an Executor and in reſpect 
of the firſt Teſtator, and the Iſſue and the Verdict doth concern the laſt Teſta. 

tor, the Court ſhall give Judgment as upon a Nihil Dicit, in which 
Cate the Execution of the fudgment ſhall not fall upon the Goods of the laſt 
Teftator according to the VerdifF, but ſhall follow the Nature of the Afi 
@ohich was brought againſt the A as of an Executor's Executor, 
Le. 68. pl. 89. Mich. 29 & 30 Eliz. C. B. Barker v. Pigor, 

9. If Executor of Executor brings Debt in the Name of the firſt 
Executot for a Debt due to the firſt Teſtator, the Writ ſhall abate. 
Le. 155. pl. 216. Trin. 32 Eliz. C. B. Ivory v. Fry. 

Io. An Executor of an Executor order'd to account upon Oath, and 
to be examined upon Interrogatories 0 diſcover the Eſtate. Toth. 150, 
151. eites 6 lac. . „ 9 
It. An Executor ſues the Executor of his Co- Executor towards Pay- 
ment out of an Eſtate which came to the Defendant, who is not chargeable 
in Law with the Legacies, bur the Plaintiff is (as ſurviving Executor) 

decreed to be liable. Toth. 152. cites 10 Jac. Allen v. Burton. 

12. Two Executors; the one truſteth the other to receive all Rents and 
dies; The Plaintiff calls his Executor to an Account, being the Execu- 
tor of a Truſtee ; Order'd to make Satisfaction. Toth, 152. cites 12 
Jac. Capell v. Goſtow. Es | ” | 
13. Executor of an Executor may have Debt on Eſcape. againſt the 
Sheriff of an Eſcape of one taken in Execution by Virtue of a Judgment 
obtained by the firſt Executor. Godb, 262. pl. 361. Mich. 13 Jac, 
B. R. in Caſe ot Lambert v. Slingsby. _ ES 

* Cro. J. 14. A. makes B his Executor and dies, and then B. makes C. his Executor 
514. pl. 4. and dies without proving the Will] and in Action of Debt againſt C. as Exe- 
nee cutor of B. Executor of A. C. pleads that he had renounced the Executorſhipof 
paſch. B. But per Cur. he ought to be Executor to both or to none, for by Ho- 


18 Jac. B. R. bert Quod Lex conjunxit nemo ſeparet. Noy 30. Wolfe v. Hay ton. 


the S. C. 6 85 | 
held that he might aſſent to be Executor to one Teſtator [as to C.] and refuſe to the other [viz. B) 


for the Wills are ſeveral ; and ſo a FRE in C. B. was affirm d. — Palm. 156. S. C. adjudg'd 
accordingly. Hutt. 30. Wolfe v. Heydon, S. C. adjudg'd, —— Executor of an Executor may 
renounce being Executor to the firſt Teſtator, but if he does not renounce he is Executor of Courſe ; 
Per Holt. 1 Salk, 309. Hill. 1. Ann. e e es 


752 


135. The Executor of an Executor is Executor to the iſt Teſtator, 
and may have an Action of Debt for the Arrearages of an Annuity due 
unto him. Finch's Law, 13. C 5 
16. If A. recovers a Debt as Executor of F. S. and makes B. his Exe- 
cutor and dies before Execution ſued, B. is not put to a new Suit, but may 
have Execution upon that Judgment ; But if A. or B. died Inteſtate, now 
could none as Adminiſtrator to either of them, nor as Adminiſtrator ot 
J. S. have Execution of this Judgment, for the former has no Intereſt 
in any Thing pertaining to J. S. and the later comes to Title above the 
Judgment, viz. as immediate Adminiſtrator to J. S. who is now dead 
1 8 Inteſtate, 


2 


Executors. 


- —— 


ain E 


— 
—_— 


Inteſtate, and derives no Title from the Executor who recover'd. 
Went. Off. Ex. 103. as 

17. Leſſee for 99 Years made Leaſe for go Years rendring Rent, and made 
A. his Executor, and died. A. prov'd the Will and made B. his Exccutor. 
The Rent incurr'd. A. died. B. proved the Will and avow'd for this 
Rent in Jure proprio. Reſolved, that by the Common Law B. may 
diſtrain tor this Rent by reaſon of the Reverſion which makes a 
Privity, though it was objected that for Rent in Teſtator's Time he 


ſhall have Debt and nor Diſtreſs ; And that the Avowry by the Execu- 
tor in Jure Proprio is good; And ſo though he did not ſay that the firit 


Executor died poſſeſs d thereof. Lat. 211. Mich. 22 Jac, Wade v. 
Marſh. 


18. Bill by the re//duary Legatees of the firſt Teſtator againſt an Ex- 


ecutor of an Executor for an Acconnt, decreed accordingly. Finch, R. 
39. Mich. 25 Car. 2. Shrimpron and Holdway v. Holman. 

19. Plaintiff declared againſt the Defendant as Executor of E. N. who 
was Executor to the Debtor ; The Defendant pleaded that the Debtor died 
Inteſtate, and that Adminiſtration was granted to a Stranger, abſque hoc 
that E. N. was ever Executer to the Debtor, but did not not ſay, or ever 
adminifired as Executor, whereas in Truth he was Executor de fon Torr. 
The Plaintiff replies, that before Adminiſtration granted to the Stranger 
E. N. poſſeſſed himſelf of divers Goods of the ſaid Debtor, and made the 
Defendant Executor and died; And _ a Demurrer Judgment was 
given for the Plaintiff but reverſed ; tor an Executor of an Executor de 
ton Port, is not liable at Law, though the Lord Chancellor ſaid he 


_ would help him in Equity. But here the Adminiſt ration of the Goods 


was granted before the Death of the Executor de ſon Tort, and fo his 
Executorſhip vaniſſ᷑d and nothing ſhall ſurvive. 2 Mod. 293. Hill. 29 
& 3o Car. 2. in Cam. Scacc. before the Lord Chancellor, Ld. Treaſurer, 
and the 2 Ch. Juſtices. Anon. 5 1 8 


20. 30 Car. 2. cap. . S 2. Executors and Adminiſtrators of any who as Ex. Extends 


convert the Eſtate of any Perſon deceaſed to their own Uſe, 


| all be charge- 
able as their Teftator Inteftate would have been if living. $ 


21. 4&5 N. M. cap. 24. S. 12. Executors and Adminiflrators 


of Executors, or Adminiſtrators of Right, who ſhall waſte or convert to their 


own Uſe the Goods or Eftate of bis Teſtator or Inteftate, ſpall be charge- 
able as their Teſtator ſhould or might have been. 


and Legacies. 


C. b) What muſt be firſt applied to pay Debts 


I. s E AS E was aſſig ned to pay Debts and Legacies, the Perſonal 


1 Eftate bequeathed to A. by the ſaid Will thall not be ſubject or 


liable ro the ſaid Debrs or Legacies. Chan. Rep. 45. 6 Car. 1. Pea- 


cock v. Glaſſcock. | 
2 4 


ecutors, or Executors in their own Wrong, or apa: 6h ſpall waſte or » op 
rator o 
rightful 
Executors 
| | | 3 | | 3 Mod. 114 
Hill. 2 Jac B R. Holcomb v. Petit. ——2 Show. 48 5. — See Went. Off. Ex. 161. where it is ſaid 
that it was ſo held long before this Statute, viz. 31 & 32 Eliz. T. Mich, and Tr. 34 Eliz. in Caſe of 
Walter v. Sutton, „„ „„ CT So nn pred: 
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Executors. 


2. A. on the Marriage of B. his Daughter to C. agreed to give 6001. 
A. died and left Aſſets, and 600 l. ſecured by a Mortgage to A—C, had 
obtained a Verdict and Judgment at Law againſt che Executors and 
now brought his Bill. Decreed the Executors to account, and that 
the Perſonal Eftate be liable firſt, and it that tall ſhort, then the princi. 

al and Intereit due on the ſaid Mortgage after real Incumbrances are ta- 
Een off, ſhall be liable to make it good. Fin. Rep. 236. Mich, 2 Car. 
2. Bridgman v. Tyrer. a 

3. It Lands be deviſed for the Payment of Debts and Legacies, and the 
Refidue of the Perſonal Eſtate be given to the Executors after the Debis 
and Legacics paid, the Perſonal Eſtate ſhall notwithſtanding, as far as 
it will go, be applied to the Payment of the Debts &c. and the Land 
charged no further than is neceſſary to make up the Refidue. 2 Vent. 


349. Paſch. 32 Car. 2. in Canc. Anon. 


4. An Executor or Truſtee ſhall not pay off a Mortgage out of the Mo- 


nies ariſing by Sale of other Lands directed to be ſold for Payment of Debts, 


becauſe the Mortgagee can have no Damage, being ſecured by his 
Mortgage; But it the Mortgagee ſhould be paid thereout the other 


Creditors might loſe their Debts. 2 Freem. Rep. 51. pl. 56. Paſch. 


1680. Povye's Caſe. 


J. It a Man makes a Leaſe, or deviſes an Eſtate for Years, (he being 
ſeiſed of an Eftate of an Inheritance) for Payment of Debts, it the Profits 


of the Land ſurmount the Debt, all that remains ſhall go to the Heir, 


though not fo expreſſed, and albeit it be in the Caſe of an Executor. 


2 Vent. 359. Mich. 33 Car. 2. in Canc. Anon. 
6. A. by Will gives 20 l. to B. and makes him Executor, and gives his 


real Eftate to C. paying his Debts and Legacies, and in Default of Pay- 


ment within ſuch a Time, the Legatees and Creditors to enter and to hold 
till paid, and makes no expreſs Diſpcition of the Surplus of the Perſonal 


EHſtate. The Perſonal Eſtate ſhall be applied in Eaſe of the Real. 2 
| Vern. 120. pl. 121. Hill. 1690. in Caſe of Mead v. Hide. 


nm. A. mortgages Lands to B. and afterwards upon Marriage ſettles 


the ſame on himſelf for Life, to his Wife for Life, Remainder to the Heirs | 
of his Body by his Wife. Afterwards A. mortgages the ſame Lands to C. 
and makes Affidavit that they were free from Incumbrances. A. dies Inteſ- 


tate leaving a Son. D. adminiſters to A. during the Minority of the 


Son, and out of A's Perſonal Eſtate pays off the firſt Mortgage and 
takes an Aſſignment in Truſt for the Son, Decreed the Adminiſtrator 
| ſhall not be allowed, as againſt the ſecond Mortgagee, what he paid in 
| Diſcharge of the firſt Mortgage. 2 Vern. 304. pl. 295. Mich. 1693, 
Fox v. Crane and Wight. J e 5 
8. Deviſe of Real Eſtate to Truſtees and their Heirs to be ſold for the 
Payment of Debts and Legacies, and gives ſeveral Legacies and 2001. to 
B. The Will is executed according to the Statute, Then by a Codicil he 
gives Toool. more to B. but the Codicil is neither executed or figned by 
him. Matter of the Rolls ſaid, this Deviſe is a total Diſberiſon of the 
Heir, and the whole is out of him, and the Reſiduum is Money (which 
Was given away). The Codicil is a good Appointment, and the Money 


raiſed by Sale of the Real Eſtate, being a Fund for Payment of Debts, 


and the Reſiduum of the Perſonal Eſtate being given allo away, the _ 
Perſonal Eſtate given as ſuch is freed from the Debts without negative 
Words. Trin. 6 Geo. Bowersby v. Bowyer. EE ; 


9. If I charge all my Lands with Payment of my Debts and deviſe Part 


10 A. and other Part to B. &c. The Creditors cannot be paid our ot the 


Lands till the Maſter has certified what the Proportion is, which each 


Deviſee is to contribute; Bur if the Maſter certifies that the Debts will 
exhauſt the whole Real Eſtate, then the Creditors may proceed againſt any 


ene Deviſee for the whole. 3 Wms's Rep. 98. Hill. 1730. Harris v. 
Ingledew. | EE . 


10. It 


— 


Executors. 

10. If one deviſes all his Perſonal Effate to his Daughter, and all his 
Real Eftate to Truſtees in Truſt to pay Debrs &c. Remainder to is 
Daughter in Tail, Remainder over, the Perſonal Eſtate ſhall in the firſt 
Place be all applied to pay the Debts. 3 Wms's Rep. 324. Trin. 
1734. Haſlewood v. Pope. | 5 

11. Expreſs Words, or Words tantamount, are requiſite to exempt the 
Perſonal Eſtate from Payment of Debts; Per Ld. Chancellor. 3 W ms's 
Rep. 325. Trin. 19734 Haflewood v. Pope. 

12 One dies indebted by Bond, and ſeiſed in Fee of divers Land, Part The Report- 
of which he deviſed to J. S. and other Part he permits to deſcend to er here adds 
his Heir; The Lands deſcended ſhall in the firſt Place be liable to the follow- 


pay the Bonds. 3 Wumns's Rep. 367. Trin. 1735, Chaplin v. Chap. ing Note; 
lin. | | > ä 


The Reaſon 
why, where 
a Man dies 


indebted by Bond and deviſes ſome Lands to J. S. and leaves other Lands to deſcend to the Heir at 


Law, not mentioning them in his Will, the Lands deſcendirg to the Heir ſhall be firſt applied to pay 
the Bond Debts, is, becauſe the applying the Lands deviſed to J. S. to pay the Bond- Debts would 
diſappoint the Will, which Equity will not permit it it can be avoided ; whereas it no way diſap- 
points theWill to ſay, that the Lands not mentioned ſhoa!d be in the firſt Place liable to pay the Debts; 
But it ſeems it would be otherwiſe if the Teftator bad deviſed the Lands tho? to his Heir at Law, for 
tho' ſuch Deviſe were void, (as to the Purpoſe of making the Heir take by Deſcent) yet it ſhews the 
Teſtator's Intent that the Heir ſhould have this Land, and therefore (I take it) the deviſed Lands to 
J. S. ard the other Lards deviſed ta the Heir at Law, ſhall in this laſt Caſe contribute in Propor- 
tion to pay the Bond- Debts; Alſo for the above-mentioned Reaſon, (I ſhould think) the Land per- 
mitted to deſcend to the Heir at Law, and not mentioned in the Will, ſhall be applied to pay the 
Bond- Debts before a ſpecifick Legacy, leſt otherwiſe the Teſtator's Intention ſhould be diſappointed. 
Ibid. | | 8 | 


13. Every Mortgage, though no Covenant or Bond to pay the Mo- 
ney, implies a Loan, and every Loan implies a Debt; and theretore 
an Heir of a Mortgagor ſhall compel an Application of the Perſonal Eſtate to 
pay off a Mortgage notwithſtanding there was no Covenant &c. trom the 
N 3 Wmss Rep. 358. pl. 96. Trin. 1735. King v. King 
and Ennis. | | | © 


e 


— 


(Z. b) Equity. In what Caſes Executor or Admini- 


ſtrator muſt be made a Party. 


1. A Covenants for himſelf and his Heirs, that a Jointure-Houſe 


FA * ſhall remain to the Uſes in the Settlement. The Jointreſs 
brings a Bill againſt the Heir for Performance. The Defendant de- 
murs, for that the Executor ought to be a Party. Reſolved, that 
though at Law the Creditor may ſue the Heir only, where the Heir 
is expreſsly bound, yet as the Perſonal Eſtate is the natural Fund to 
pay all Debts, as the Executor may make it appear that he has per- 


tormed the Covenants, the Executor muſt be made a Party in Equity. 3 
 Wms's Rep. 331. pl. 86. Mich. 1734. Knight v. Knight, | 


2. In a Bill brought by a Mortgagee againſt ihe Heir of a Mortgagor to 
forecloſe, it was objected that the Executor ot the Mortgagor ought to 
be a Party, becauſe it did not appear but that he might have paid the 
Debt; But by the Maſter of the Rolls, (in the Abſence of the Lord 
Chancellor) and Goldsborough the Regiſter, there is no Neceſſity for 
making the Executor of the Mortgagor a Part; becauſe the Bill being 
only to ſorecloſe the Equity, the Plaintiff need only make him a Party 
that has the Equity, viz. the Heir, and the Courſe is ſo; neither is 
the Plaintiff the Mortgagee any ways bound to intermeddle with the 


Perſonal Eſtate, or to run into an Account thereof, and if the Heir 


5Q would 
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tion, pl 49. 


pl. 11, Cites 


FOI 9 


would have the Benefit of any Pay ment made by the 58 Fife or his 
Executor he muſt prove it and cites Ditncomb v. Hanſley, Paſch. 1720, 
So note ths Diverſity between the Caſe above reported of Knight v. 
Knight and this laſt, for there the Bill was to recover of Satisfaction 
in Damages for want of Repairs &c. and the Perſonal Eſtate is the na- 
tural Fund for that Purpoſe ; but here the Bill was not to recover the 
Debt but only to bar the Equity of Redemption. 3 Wms's Rep, 
333. Mich. 1734. a Note of the Reporter at the End of the Caſe of 
Knight v. Knight. | | | | 
3. In a Bill tor an Account of the Perſonal Eſtate of J. S. though the 
Perſon who has a Right to adminiſter to J. S. be a Party, yet this is 
not ſufficient without Adminiſtration att ally taken cut, 3 \\ ms's Rep. 
349. pl. 92. Hill. 1734. Humphreys v. Humphreys. | 


(A. c) Decrees on Executors, 


1. TO Hundred Marks were deliverd to A. to keep and deliver to 
I his Executors or Adminiſtrators after his Death to diſpoſe for bis 
Soul, and A. deliver'd the 200 Marks to B. to keep and re-deliver to A, 
when he (bould require, and he who firſt deliver'd made Executors and 
died; the Executors or Adminiſtrators ſhall have Sub pana againſt A. to 
ſue the Bond againſt B, ro have Livery of the Money, becauſe the 
| Bond was made to the Uſe of the Owner who firſt deliver'd the 200 
Marks. Br. Conſcience, pl. 10. cites 4 E. 4. 47. 
2. A Bill was againſt the Defendant as Executor to their Father, 
ho in his Lite-rime being Guardian in Socage to the Plaintiff in Right 
of the Plaintiffs Mother, whom he married, for and concerning Profits by 
him taken / t Lands ol the Plaintiff during his Minority tor Fines 
of Leaſes, Woodſales and willtul Decay of Houſes, and doth aver Aſ- 
ſets ſufficient to be come to their Hands; The Defendant demurred be-. 
cauſe not Privy nor chargeable by Law, but ordered to anſwer Cary's 
Rep. 76. cites 18 & 19 Eliz. Burgh v. Wentworth. | | 
3. A Suit was for certain Rents, Fines and Woodſales receiv'd by 
the Detendanr's Teſtator during the Plaintiff *'s Minority; it appears 
that it the Plaintift had made good Proot he was to be relieved, there- 
fore a Commiſſion is awarded by Conſent. Cary's Rep. 162. cites 
21 Eliz. Borrough'v; A. 8g. 8 
4. Executors are act in Equity compelled to put in Bond to perform the Will 
or anſwer Legacies, unleſs it appear they have either broken the Truſt in 
them repoſed by the Teſtator, or be decayed ' fence his Death, tor at his 
Death it ſeemed he truſted them without Bond. Toth. 150. pl. 1. 
EY IE. EG, Je OE OT 
5. A Bill preferred againft the Executor of one that committed Waſte, 

demurred unto and good. Toth. 153. 15 Car. Conway v. Crooke. 
56. The Husband by Will gave his Lands, Goods &c. after his Deits 
paid, and 1001. à piece to his five Daughters at their Ages of 20 Tears, 
and all rhe Reft he gave to his Wife whom he made Executrix. The Pre- 
miſſes not being ſilficient to raiſe Money to pay the Debts and Legacies at 
the prefixt Days, the Court conceived that this amounted to a Deviſe 
to ſell, and decreed the Executrix to ſell and pay the Plaintiff, bur b:- 
fore ſhe ſhould receive any Part of the Purchaſe-Money the was to 
give Security to pay the Daughters Portions at their reſpective Ages, and 
they when of Age to releate to the Purchaſor. Chan, Cates 179. cites 
16 Car. 1, Hughs v. Collis. 


7. Exe- 


6 WW Os 


16/1. Digby v. Cornwallis. 
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7, Executor decreed to give Security for a Legacy on a Suggeition of After a = 
waſting the Eſtate, Chan, Cafes 121. Hill. 20 & 21 Car. 2. Dun- vemptory 


camban v. Stint. Mandamus 
by the Court 


wa ; | 2 of B. K. 
the Spiritual Court to grant a Probate, a Bill was filed in Chancery againſt the Executor, hea ho. 


ing a Legaree, the Court upon a Suggeſtion of Inſolvency injoined him trom imermeddlin» with the 
Aſſets any further then to ſatisfy the Legacy given to himſelf, he being in Equity only a Truſtee for 
the Plaintiff, Carth. 458. Mich. 10 W. 3. The King v. Sir Richard Raines, 


8. Executor decreed to pay Arrears of Rent where the Lands out of 
which it iſſu'd were not known or diſtinguiſhed, and which the Teſ- 
tator's Perſon was not liahle to. Ch. Caſes 121. Hill. 20 & 21 Car. 2. 
Eaton College v. Beauchamp and Riag gs. | 5 

9. The Zeſtator made his Will, and J. S. Executor, and afterwards 
declared his Will to be, That T. ſhould have a Bond of tool. which he 
owed to him, and died; J. S. proved the Will, but not this Codicil, and 
then T. exhibited his Bill in the Exchequer againſt J. S. to compel 
him to prove the Codicil; pending which the Bond was ſued at Law 
and to have the Benefit of this Bequeſt, and to be relieved in the Pre- 
miſſes 3 On Proof whereot it was held by the Court, that 20 Relief lay 
tor this Legacy before the Codicil was proved in the Eccleſtaſtical Court, 
but that afterwards it was proper tor Relief by Reaſon of the Legacy. 


HFHardr. 96. Paſch. 1657. in the Exchequer. Tooke v. Fitz- John. 


10. Ceſtuy que Truſt of a Perſonal Eſtate, may ſue in Chancery to have 
an Account againſt the Executor or Adminiſtrator, and at the jane 
Time ſue in the Prerogative Curt to entorce Executor or Adminiſtrator 
to bring in an Inventory. Per Ld. Keeper. 3 Chan. Rep. 72. 4 Dec. 

1 1. Bill again/t Adminiſtrator of an Executor tor a Legacy given to the 
Wife of the Plaintiti, who by Articles was to make a Settlement ot 
Lands, and Part of her Portion on her which he was ready to do, 


decreed an Account of Teſtator's Perſonal Eſtate. Fin. Rep. yo. Hill. 


25 Car, 2. Nott v. Thynn. 3 
12. The Will directed the Reſidue of the Perſonal Eſtate after 
Debts and Legacies paid, to be put into the Chamber of London tor 


the Benefit ot her Son, but the Executor carried on a Trade in Brewing 


with Teftator's Stoch; Decreed an Account of the Profirs of the Trade 


as well as the Perſonal Eſtate, and for what Money he imploy'd of his 
own in the Trade to be allowed 6 per Cent. but his Labour and Pains 
to be conſidered when the Maſter ſhall make his Report. Fin. Rep. 
381. Trin. 30 Car: 2: Lüner Nrn. 
13. Executor decreed to execute a Releaſe, Fin. Rep. 423. Trin. 
31 Car. 2. Powell v. Stakes. „„ | 
14. Executor decreed not to lend Money hereafter without leave of the 


Court, and ſuch Monies as he hath lent he thall d:/cover the Securities to 


the Plaintiff, and it he likes them, and fo declares his Acceptance, 


2 then the Plaintiff ſhall have the future Intereſt of the Money lent, elſe 
not. 2 Chan, Caſes 21. Hill. 31 & 32 Car. 2. Groveſner v. Cart- 


wright. beet OR IPs Fr 
15. If an Executor hath Orphan's or other Men's Money in his 


Hands and hath Power to lend it, it he /ends it and takes Security in 


his own Name which tails, he ſhall anſwer the Debt of his own Money, 
unleſs that he indorſe the Bond, or do ſome other Thing at the Time 
ot lending the Money or taking the Security which may doubtleſs de- 
clare the Truth &c. 2 Chan. Caſes 57. Trin. 33 Car. 2. in Caſe of 
Daſhwood v. EIwell. 85 of 5 


16. An 
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16. An Executor pleaded fully adminiftred to an Action brought 
againſt him; W hereupon the Plaintiff preferred his Bill in this Court 
for diſcovery of Aſſets ; and wwhil/? the Suit was depending in this Court the 
Executur confeſſed Fudgment to another Perſon ; this Court cauſed him 
to pay the whole Debt, tor that the Party ſhould not ſuffer by an Act 
that was done to detraud him whilſt he was proceeding in this Court. 
2 Freem. Rep. 93. pl. 103. Paſch. 1685. in Canc. Cited by the Solli- 
citor General as the Caſe of Patrick v. Dee. | 

. Freem, 17 Where the Teſtator's Eſtate was great, and the Debtors poor, 
Rep 96. but propoſe to pay as far as they are able, decreed the Executors to 
pl. 106. be at Liberty to compound any Debrs owing to the ſaid Eſtate it they 
S but ſhould think fit. 2 Chan. Rep. 395. 2 Jac. 2. Griffith v. Jones. 
* Anton © 18. The Teftator deviſed a Legacy to his Child an Infant, payable at 
eee the Age of 23, and made his Wife Executrix, fhe marries a ſecond Huſ.. 
baud and dies, and he takes Adminiſtration De Bonis non with the 
Will annexed, his Wife being reſiduary Legatee; Bill ſuggeſts his 
Inſolvency, and prays that he might give Security to pay the Legacy 
when payable, and decreed accordingly. 2 Verd. 249. Mich. 1691. 
Rous v. Noble. „ „ 
19. An Adminiſtrater writes a Leiter to his Inteſtate's Creditors, viz, 
I promiſed to pay you what Money was due to you before I went out of 
Toon, but it will be a Kindneſs to me if you will fay till next Winter ; but if 
not, I will endeavour to pay you. Per Cur. Promiſe to pay on Forbear- 
ance before the Statute ot Frauds was accounted a good Conſide ration 
to charge the Executor or Adminiſtrator De Bonis Propriis, and tince a 
Writing is ſufficient after a Parol Promiſe, and by this Letter it appears 
that the Adminiſirator had made a Promiſe, and confirmed it by this Let- 
ter; ſo decreed that the Adminiſtrator thould be bound by the Pro- 
miſe, and ſhould anſwer Debts and Coſts out of his own Eſtate, bur 
have Satisfaction our of Aﬀers if any. Hill. 1715. Frederick v. 
Wynne. JJ 8 „„ 
20. Fxecuter having received of a Detior of Teftator more Money by 
Miſtake than was really due, and paid it away to Creditors ot his Teſtator 
he mult refund, and may ſue the Creditors to whom he by Miſtake had 
paid the ſame, to retund, but then it ſeems the Debror ought not to be 
Dilatory, and thereby draw the Executor into a Snare. Wins's Rep. 
355. Trin. 1717. Pooley v. Rais. . . ; | 
21. Executor brings a very frivolous Bill, which was diſmiſſed with 
Coſts out of Ailets; ordered to be examined on Interrogatories if he 
denies Aſſets; And ſo it was done in another Cauſe the next Day. 
_ Sel. Caſes in Chan. in Ld. King's Time, 62. Mich, 12 Geo. Cole 
v. Rumney. „„ 1 1 5 
22. A Father left a great Perſonal Eſtate to two Infant Children and 
male his Wife Executrix; A Bill was brought in che Intants Names by 
a Relation as Prochein Amy, to call the Mother to an Account. On 
Affidavits ot ſeveral other Relations, that this Suit in the Iufant's Name 
was out of Piq ue, and not for the Intant's Good, the Court reſerred it 
to a Maſter who reporting the Matter to be ſo, the Suit was ſtayed. 
3 Wms's 140. Paſch. 1732. Da-Coſta v. Da-Coſta. : 
23. Where the Will does not require that the Executor ſhall give 
Security, it is not uſual for the Court to inſiſt on it until ſome Mit- 
behaviour; But where one by Will charged the Reſidue of his Perſonal H- 
tate with gol. per Ann. to his Wife to be paid Quarterly, the Executor 
was ordered to bring betore the Maſter ſufficient in Bonds and Securt- 
ties to be ſet apart to ſecure this Annuity, 3 Wins's Rep. 336. Mich. 
1734. Slanning v. Style, Bo 
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(B. c) Favour'd and indemnified, or charged. 


In what Caſes more or leſs in Equity than elſewhere. 


1. JF Executor ſells Goods for a ſmall Matter, and upon Debt brought 
J 2gainſt him by a Creditor he pleads fully adminiftred, the In- 
creaſe of the Value may be given in Evidence. Jenk. 189. pl. 89. cites 
20 H. ). Kelw. 64. | | 
2. It there are /everal Creditors and the Executor delivered all the 
Goods to one Creditor tor his Debt, another Creditor may aver that the 
Goods were worth more, Jenk. 189. pl. 89. nad | 
3. Though Executors ſhall not ind Bail in ordinary Caſes, yet in ſpeci- 
al Caſes they ſhall, as if it appear'd that they have waſted the Goods 
c. Lev. 39. Trin. 13 Car. 2. B. RN. Anon. - 
4. Executors by Conſent of Friends and Truſtees paid Orphan's Money 
in the Hands of Sir W. B. Guardian, who gave Security to the Courc 
of Aldermen, but afterwards prov'd In/olvent, the Executor ſhall not 
be charged. 2 Chan. Rep. 9. 20 Car. 2. Beauchamp v. Silverlock. 
F. Legacies payable within one Year after Teſtator's Death, which 
being pait and the Legacies due, but the Legatees Infants the Executor 
retutes Payment without being indemnified by the Court, decreed rhe 
Maſter to put out the Money at Intereſt, and the Executor complying 
with the Decree to be indemnified againſt the Infants and all others. 
Fin. Rep. 94. Hill. 25 Car. 2. Dyke v. Dyke. 
6. Termor for Tears dies Inteſtate; Adminiſtration is granted to B. 
who dies and makes J. S. Executor. C. is Adminiſtrator de Bonis non, 
and brings Bill againſt J. S. for the original Leaſe, and decreed ac- 
cordingly. Fin. Rep. 59. Hill. 25 Car. 2. Preſtidge v. Preſtidge. 
J. A. Articles 70 pay 6000 J. to C. who acknowledged the Recei pt of tbe 
Whole by 4000 l. being paid in Money and Lands convey'd for the 
Reſidue; But thoſe Lands being ſettled on the Wife tor her Jointure, 
and ſhe being made Executrix, C. exhibited a Bill againſt her for Per- 
formance of the Articles; but decreed that the ſaid Acknowledgment is 
an Evidence of the Performance of the Articles ſince C. made no fur- 
ther Demand tor ſeveral Years, and it is unreaſonable to put an Execu- 
tor to prove a preciſe Payment after ſo many Nears, Fin. Rep. 246. Hill. 
28 Car. 2. D. of Newcaſtle v. Cleyton. VVV ; 
8. Bill againſt an Executor, to exhibit a true Inventory of the Teſta- 
tor's perſonal Eſtate, and before he goes beyond Sea to give Security to 
come to Account for the ſame; Defendant demurred, tor that this 
Bill ſeeks to make an Injunction of this Court to be in a Nature of a 
Ne exeat Regnum, and to make an Executor give Security, when at 
Common Law he is not to be held to Bail; Demurrer allowed. Fin. 
„ / . EEE: 
9. 29 Car. 2. cap. 3. S. 4. No Acticn lies to charge an Executor on @ 
ſpecial Promiſe to anſwer Damages out of his own E/tate, unleſs there be a 
Note in Writing ſigned by bim or by his Order, 5 
10. A. by Articles agreed to pay J. S. 20001. for a Purchaſe of 
Land in Barbadoes, with Covenants to enter into ſeven Bonds tor the 
Payment of the Money, each Bond for 300 I. A. enjoyed the Planca- 
tion, but no Conveyance was made; J. S. died, and left B. and C. his 
Executors in Truſt tor his Son an Infant; 600 l. was paid; B delivers 
up five Bonds due, and takes Bonds in his own and his Co-Hxecutor's 
Names, and excateth himſelt becauſe A. had received a Commiſion to 
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go to Suranam &c. and ſo to mend the Security he took the new Bonds, 
but, by this, 500 J. Intereſt was loſt to the Infant. Ld. Chancellor de- 
creed the Payment to be according to the Times ot Payment in the 
firſt Article, and A. and B. to be charged therewith notwithſtanding 
that B. on taking the new Bonds had releaſed A. 2 Chan. Caſes 235. 
Mich. 29 Car. 2 Hilliard v. George &c. 

11. In the Caſe of Lyndfey and Covil, it was admitted that an Ad. 
miniſtrator or Executor in ſome Caſes, though he committed a Devaſta. 


vit in Law might be relieved in Equity; as an Adminiſtrator in London 


before the Fire, having Leaſes of Houſes Oc. and a great Surplus of Aſſus 


2 Freem. 
Rep 83. pl. 
89. S. C 
the Demtr- 
rer was over 
ruled. 


above and beyond what would pay Debts and Legacies, paid all as they 
were demanded ; and after the Fire coming deſtroyed the Houſes, which 
was the greateſt Part of his Aſſets, and then a Debr upon @ Bond ſtart- 
ed up, and the Adminiſtrator was relieved againſt this. 2 Freem, 
Rep. 1. pl. 1. Paſch. 1676, Crott's Executors v. Lyndſey. 


12. Though the Court of Chancery does ſometimes compel Execu. 


tors to give Security for Legacies, yet that mult be where they are clear and 
beyond Diſputes, and not when the Right is diſputable or depends on a Con- 
tingency; Per Lord Chancellor, 2 Freem. Rep. 41. Mich. 1678. in 
Cate ot Dingly v. Dy. ; 1 5 5 

13. T. gave three Children 200 J. to be paid within a Year after his 
Death; the Executor brought his Bill, and ſet forth, that neither of the 
Children was ten Tears old, and that the Teſtator died about a Ne 
ſince, and that the Plaintiff was willing to pay the 2001. ſo as he might 
do it ſafely, and be well diſcharged and indemnified; and complained 


that the Father ſued him in the Conſiſtory Court, to force him to pay the 


200 J. to him, without giving the Plaintiff any Security againſt the Chil- 
dren, their Father being a Butcher; and the Plaintiff inſiſted he could 


not be well diſcharged but by a Decree in this Court, where Care 
would be taken to ſecure the Money tor the Children, and for the 


Plaintiff's Indemnity and Diſcharge. The Detendant demurred, for 


that this Matter was properly determinable in the Conſiſtory Court, 
where the Matter depended, it being for a Legacy. But the Ld. Chan- 
cellor declared, The Suit was proper here; and that if the Matter bag 
proceeded to a Sentence in the Eccleſiaſtical Court, it was proper to come here 


for the Executor's Indemnity, and that here Legatees were to give Secutity 
fund, but not there; and this Court would ſee the Money put out for 


received ſhall be repaid and the Bond delivered up? Jeffries C. ordered 
the Plea to ſtand for an Anſwer, and decreed it was fit to be heard on 


the Children, and fo over-ruled the Demurrer, Vern. 26, 27. pl. 24. 
Hill. 23 & 24 Car. 2. Horrell v. Waldron & al. — 


14. A. bequeathed 500 l. to B. when ſhould be Twenty-four ; Exe 


cutor pays 2501. at Twenty-one to put him out into the World, and 
ives Bond to pay the Reſidue at a Day certain, at which Time B. would 
be Twenty-four; B. dies before Twenty-four. Whether the 250 1. 


the Merits. Mich. 161). 2 Vern. R. 31. Luke v. Alderne. 


15. Executor whoſe Teſtator was greatly indebted being deſirous to 

apply the Aſſets as far as they would go, and that his Pay ment might 

not be afterwards queſtioned, brought a Bill againſt all the Creditors, 
to the Intent they might if they would conteſt each other's Debrs, and 


diſpute who ought to be preferred in Payment; On Demurrer held a 


proper Bill, and a fate Way for an Executor to take. 2 Vern, 3). Hill. 
1688. Buccle v. Atleo, | | | 31+ 4 


16. An Executor who at the Time of taking on him the Executor- 


ſhip had a good Proſpect of Advantage after Debts and Legacies paid, 


entered into a Recognizance tor Payment of them. The Teſtator's E- 
ſtat ewhich conſiſted of Houſes in London, was atterwards deſtroyed by 


the Fire of London; the Court by Reaſon of che caſual Loſs would 


not 


9 2 
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not ſuffer that Recogaizance to run upon the Executor, nor Advantage 1 Vern. R. 
to be taken thereof any further than he had Aſſets in his Hands. 2 Vera, 92. S- C. 
R. 57. Paſch. 1688. cites as the Cafe of Holt v. Holt. cited. 

17. Debt againſt Executor on Bond for 1001. he pleaded Ne ungues 
Executor. It appears on Evidence that a Chimney Back, or ano- 8 p. and an 
ther Matter of jmall Value came to his Hands, and thereupon Verdictf Injunction 
paſſed againſt him; and the Judges came into Court and informed the to ſtay 
Lord Keeper Bacon that this was the Fact, and the Party was reliey- Judgment 


ed in Equity. Cited per Hutchins Commiſſioner, in Caſe of Robigſon ©; "are 


3 cate of the 
v. Bell, Trin. 1690. 2 Vern. R. 147. | Juſtices of 
18. Action of Debt brought againſt a Widow of an Alehouſe Keeper Aſſize. 


who died inteſtate, ſhe pleaded Ne anguis Executor; and all the Proof Cary Rep. 
againſt her, was that ſhe had rok Money for ſome few Pots of Ale atter 2 5 
ber Husband's Death, and on Hearing the was relieved. Trin. 1690. 

2 Vern. 148. in Caſe of Robinſon v. Bell. Hutchins Commiſioner, 


Time. 1 | 
19. Executor ſent a Letter to a Creditor of the Teſtator's, owning a 
Mortgage to Teſtator for 300 I. The Creditor afterwards brought Debt 
on Bond againſt the Executor, who gave Directions to his Attorney to 
plead ſpecially, but he pleaded generally Plene Adminiſtravit; The 
3 Letter owning the Mortgage for 300 l. was produced, on which 

Verdict and Fudgment pro Quer'. The Executor brings his Bill, and 
proves that there were three prior Mortgages on the ſame Eſtate, which 
before were unknown to him, ſo that the Court relieved the Plaintiff, 
and the Proceedings at Law were ſtayed by Injuattion; Per Commiſſi- 
oners. 2 Vern, R. 146. pl. 143. Trin. 1690. Robinſon v. Bell. 

20. A. intruſted J. S. to diſpoſe of Monies; A, dies, the whole not 
diſpoſed of ; J. S. at the Requeſt of A's Executor lends it out on a de- 
fective Security 3 the Executor would have been intitled to one Share of 
the Money, and M. to another Share; by the Cuſtom of York the Ex- 
ecutor is not bound to make it good in this Caſe, but againſt a Creditor 
he ſhould ; ſo it is of Goods ſold bona fide to one that becomes Inſol- 
vant before all the Money paid. Ch. Prec. 49. pl. 48. Mich. 1692. 
Gibbs v. Herring. 5 5 

21. An Executor or Adminiſtrator as ſuch, ſpall not avoid a fraudu- 
lent Bill of Sale but when he is a principal Creditor; Per Holt Ch. J. 
who ſaid that there is no Doubt of this, but that when he is a princi- 
pal Creditor it may be doubtful, but however that will be conſidered 
in Equity but not here. Comb. 348. Mich, ) W. 3. B. R. Orlebar 
v' Harwar, | | 


23. Bill by Adminiſtrator for Relief after a 8 Admini ſtra- 
vit pleaded and Verdict and Judgment, pretending that his Attorney 
without Direction pleaded that the Defendant (now the Plaintiff) had 
no Notice of the Original till the 12rh of March, and had then fully 
adminiſtred. Iſſue that Defendant had Notice before the 12th, viz on 
the 6th of March, whereas he had in Truch fully adminiſtred before 
the 6th of March, and in Truth before the Original purchaſed, fo that 
by the falſe Plea by the Attorney the Right was never try'd. Maſter of 
Rolls diſmiſs'd the Bill. Ld. Somers affirm'd the Diſmiſſion. Mich. 


cires it as the Caſe of Cryet v. Goodhand in Ld. Nottingham's 


24. If in Trover by Executor for Goods taken away he recovers leſs 


in Damage than the Value of the Goods, and that happens nor by his 


Fault, he ſhall anſwer for no more than he recovers; As if the Goods 
are periſhable Goods, and before any Default in him to preſerve them, or. 
ſell them ar due Value, they are impaired, he ſhall nor anſwer for the 
firſt Value, but thall give the Matter in Evidence to diſcharge himſelf; 


But 
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fee, 3. Au 4. 


for the Fu- 


But if one takes Goods out of his Poſſefion be muſt ſue the Taker to have 
Opportunity of Diſcharging himſelf of anſwering more in Aſſets than 
he recovers ; So if Executor omits to ſell the Goods at good Price and they 
are taken from him, there the Value of the Goods ſhall be Aſets in his 
Hands, and not what he recovers, for there was a Default in him. 6 
Mod. 181. Trin. 3 Ann. B. R. in Caſe of Jenkins v. Plume. 

25. Equity will not compel an Executor to give Security without an 
Affidavit of Misbehaviour or Inſolvency. MS. Tab. February 20th, 
172). Dillon v. Shaen. . | 

26. Bur in this Caſe a Receiver was appointed, the Executrix having 

married a Perſon in needy Circumſtances, MS. Tab. S. C. 
27. Where Bond. Creditors have ſatisfied themſelves out of the Perſonal 
Eſtate, and there is not enough to ſatisfied the Creditors upon ſiimple Contract, 
the juſtice of a Court Equity is ſuch, that upon a Bill exhibired of 
this Matter by the interior Creditors, they ie relieve them out of the 
Real Eſtate fo far as the ſuperior Creditors might have had that Relief; 
Per Ld. Chancellor. But however he ſaid the Pay ment of itſelt would 
be good to the Bond-Creditors, and the Executor would be indemni- 
Hed in making it; Barnard, Rep. in B. R. 207. Mich. 3 Geo. 2. 
Cromwell v. Griffith. 5 5 „ 

28. Though generally ſpeaking an Executor or Truſtee compounding 
or releajing a Debt muſt anſwer for the ſame, yer if this appears to have 
been for the Benefit of the Truſt Eſtate it is an Excuſe, 3 Wms's. Rep. 

381. Mich. 1435. Blue v. Marſhall & Ux*. 

29. A Perſcn may bring a Bill in Chancery as Adminiſtrator before Ad. 
miniſtration actually taken out, though this would be an Exception in 
an Action at Law; Per Ld. Chancellor. Barnard. Chan. Rep. 3 20. 
Mich. 1740. in Caſe of Fell v. Lutwidge. | | 
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(C. c) Allowances to Executors, 


1. 2 Xecutors firſt ſhall have allowance of Funeral Expences neceſſary 
5 before all other Things. Br. Executors, pl. 172. cites Dr. and 
Stud. lib. 2. ſo. 76. cap. 10. nn | 
2. Executors are to be allowed al! Charges they are put unto by the Will 
except ſuch as ariſe by their own Default. Cro. E. 347. pl. 19. Mich, 
36 & 37 Eliz. B. R. in Caſe of Pannell v. Fenn. ED ER 
3. As to proving the Will a greater Disburſement (except for Riding- 
Charges or by Reaſon of Oppoſition by a Caveat &c.) will not be al- 
lowable than is preſcribed by the Stat. 21 H. 8. 5. which limits the 
Fees. Went. Off. Ex. 13000. ; Ro no bs 
4. Legacies paid by Colour of a Will which is after found to be revoked 
Were allowed. Chan. Caſes. 126. Paſch. 21 Car. Hele v. Stowell, - 
5. After a Suit commenced in Chancery an Executor ſhall not be allowed 
any Payment made voluntarily without Suit. Vern. 369. pl. 362, Hill. 
- 1635.” , on hung 1 
6. Judgment confeſs'd by an Executor pending a Bill in Chancery ſhall 
not be allowed upon an Account of Aſſets. Vern. 457. pl. 433. Paſch. 
| 1687. Surrey v. Smalley. | e e 
10 l. is 7. In Strictneſs no Funeral Expences are allowable againſt a Creditor 
enough ” except tor the Coffin, ringing the Bell, Parſon, Clerk, and Bearer's 
6 2” Fees; But not for the Pall and Ornaments ; Per Holt. 1 Salk. 296. 


neral of Trin. 5 W. & M. in B. R. Shelley's Caſe. 


one in Debt; F | | | | 
Per Holt; Baron Powel in his Circuit would allow but 118. 6 d. as all the neceſſary Charge. Cum, 


8. Bond- 


342. Trin. JW 3. B. R. Anon. | 


4. | 


Tonge and Dunn. 


1. TD Xecutor calls in and receives a Debt well ſecured. He ſhall not 2 Chan Ca. 


good the Principal. 2 Chan. Caſes 2 1. Hill. 31 & 32 Car. 2. Groſ- Jags 
venor v. Cartwright. os | ; ©." Cappy, S. F. 
© „ | GE: 5 5 : "decreed on 
much Debate that he ſhould not anſwer the Intereſt received by him. — But Ld. Keeper North 
decreed e contra. 2 Chan. Caſes 152. Mich. 35 Car. 2. Ratcliff v Greaves. — Vern. 196. pl. 


dents it was decreed prout ſupra, 
rected to place ont at Intereſt ; Per Ld. K. 2 Vern. 548. pl. 498. Paſc h. 1706. Lee v. Lee. 


Security, and gains conſiderably, he ſhall keep the whole Profit becauſe of the Hazard he run; But 


— « 

GP” ee 

— — 
— — 
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8. Bond. Debts paid for the Honour of the Family by an Adminiſtratrix And a rea- 
without taking any Aſſignments of them, and where the Heir at Law ſonable Al- 
was her Son, and but two Years Old, and died at ten were allow'd to 7 Fr 
her. 3 Ch. R. 161. Paſch, 7 Ann. Wallis v. Everard. a en 


further 
. tor the 
Maintainance of the Infant, Ibid, 


9. The Court never allows an Executor or Truſtee for his Time and 
Trouble, eſpecially where there is an expreſs Legacy for his Pains &c, nei- 
ther will it alter the Cafe that the Executor renounces and yet is aſſiſt- 
ing to the Executorſhip; nor even. though it appears that the Executor 
has deſerved more, and denefited the Truſt to the Prejudice of his own 
Affairs. 3 Wms's Rep. 249. Paſch. 1734. Robiaſon v. Pett. 

19. A. owes Money by ſeveral Judgments aad Bonds and dies Inteſ- 
tate. His Adminiſtrator pays the Fudgments and ſom? of the Bonds, and 
pays more than the Perſonal Eftate comes to. What the Adminiſtrator 
paid on the Judgments muſt be allowed him, bur as to what he paid 
on the Bonds he mult come in pro rata with the other Bond-Creditors 
our of the Real Aſſets. 3 Wms's Rep. 400. Mich. 1735. Robinſon v. 
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D.) Allowances to be made by Executors. 


What, And in what Caſes. 


pay Intereſt though he lends it out on Profit, but he ſhall make ſes 35. Trin. 


193. S. C decreed that he ſhould anf wer the Intereſt received, though it was urged that the conſtant. 
Practice of the Court had been otherwiſe for 20 Years paſt and more, and that there were above 30 


Precedents in the Caſe ; and the Caſes ot Yaglewood v. Baldwin, and Gardener v. Cartwright 
were Cited, in which laſt Caſe ir was fully in Proof that the Executor had received Intereſt, and 
therefore it was decreed that he ſhould account for ſuch Intereſt as he had received; But this Decree 
was afterwards reverſed upon an Appeal to the Houſe of Lords. But notwithſtanding theſe Prece- 


Executor or Truſtee ſhall account for what Intereſt he makes, though he is not impowered or di- | 
If an Executor or 'Truſtee being a Perſan of Subſtance and places it out in the Funds or other 


otherwiſe of an inſolvent Executor or Truttee becauſe he runs a Hazard; Per Ld. Chancellor. Ch. 
Prec. 505. Mich. 1718. Bromfield v. Witherley. EY „„ EN: 


2. If a Truftee or Executor compounds Debts or Mortgages, aud buys 
them in for leſs than is due upon them, he ſhall not rake the Benefit of 
it himſelt, but ther Creditors and Legatees ſhall kave the Advantage of 
it, and for want of them the Benefit ſhall go to the Party who is intitled to 
the Surplus ; Bur it one acts tor himſelt, and being not in the Circum- 


ſtances of a 'Truitee or Executor buys in a Mortgage for leſs than is N 
due, or for leſs than it is worth, he ſhall be allov ed all chat is due IT 
'S 8 | 4 „ | ] upon | » 


| Executors. 


cites 5 E. 4. 4. 


Arg. Palm. 514. cites 24 H. 8. Per. Br. to. 50. 


Ingery v. Hyde. 


upon a Mortgage, for he ſtands in the Place of him that aſſigned, viz 
the Mortgagee, who might have given it to him gratis, and what is 
due muſt be the Meaſure of our Allowance, and not what he gave, 
for that might have been more than it is worth as well as leſs, and 
fince he runs the Hazard if Lofs happens, he ought to have the Benefit 
in Caſe it turns to Advantage; So ſaid, and admitted per Cowper Ld, 
Chancellor. 1 Salk. 155. pl. 4. Mich. 6 Ann. in Canc. Anon. 1 

3. Where an Executor puts out Money. without the Indemnity of a De- 
cree upon a real Security, and ſuch as there was no Ground to ſulpect at 


the Time, Ld. Harcourt declared it as his Opinion, (though. he faid 


it was not ſettled) that the Executor under ſuch Circumſtauces was not 


liable for the Loſs, and ſo fhould account for the Intereſt, Wms's Rep, 


141. pl. 37. Paſch. 1911. in the Caſe of Brown v. Litton. 


n 


(E. c) Where Executors or Adminiſtrators are included 


though not named. 


1. TXTHERE a Man binds himſelf without mentioning his Executor, 


yer the Executor ſhall render the Debt. Br. Obligation, 


* 


pl. 15. cites 49 E. 3. 1. 


2. Covenant lies againſt Executors without Warranty or Words of 


Executors. Br. Covenant, pl. 28. cites 32 H. 6. 32. 


3. One makes a Leaſe for a Year, and fo from Year to Var, rendring 
therefore, ſo long as the Leſſee ſhould occupy it, 108. Rent. Leſſee after 
the firſt Year dies. His Adminiſtrator enters and occupies it another 
Year; And adjudged that he ſhall be charged for the Rent though 
the Words were, So long as Leſſee ſhould occupy ; Arg. Lat. 255. 

4. Covenam to make Leaſe to Teſtator at the End of the Term, 
Teſtator dies within the Term, yet it ſhall be made to the Executor; 

5. Perſonal Conditions will never extend to Executors unleſs expreſsly 
named; Arg. Carth. 2 10. cites Br. Statute Merchant 43. 27 H. 8. 16. 


D. 65. 9 Rep. 52. Cro. E. 398. Noy 5. 1 Roll Rep. 68. 
6. There is a Difference between an Obligation in which there is no 


Word of Executor, (becauſe it is a Duty) and a Covenant which is ex- 


ecutory and ſounds only to Damage and Wrong, which (as it ſeems) 
dies with the Perſon &c. Per Baldwin J. D. 14. a. pl. 69. Trin. 28 


H. 8. Anon. | 


5. A. made a Leaſe reſerving his Dwelling. If he dies his Executor 


| ſhall not have it; But had it had the Words (During the Term) it had 
been otherwiſe; Arg. Lat. 256. 265. Cites it as ſaid per Audley, 


. 


8. A. leaſed to B. for 40 Years, and covenanted that B. ſhould take con- 
venient Fireboot Oc. in a Wood not Parcel of the Land leaſed from Time ia 


Time, but no Time mentioned in certain. The Execurors of B. ſhall 
take it as Aſſignees. Mo. 6. pl. 23. Paſch. 3 E. 6. Anon. 


9. A Man covenants 0 pay all Quit-Rents; it he does not pay them, 
and dies, it ſeem'd to ſeveral Juſtices that the Executor is not obliged 
to pay them; For that it is only a Perſonal Covenant. But the Re- 
porter ſays tamen Quere. D. 114. a pl. 60. Paſch. 2 & 3 P. & M. 


10. A. 


Executors. 5 435 


10 A Cuſtom is to be taken ſtrictly, and therefore a Cuſtom to bind 
a Man ſhall not extend to his Executors. Le. 2, pl. 3. Hill. 25 Eliz. 


7 i 


B. R. Wade v. Bembo. 
11, Executors are included in the Statute 23 H. 8. 3. of attaint againſt 6 Rep. go. 
Furies though not mentioned, and jo in Statute 21 H.8. of Reftutution, do in the 


And. 25. pl. 53. Paſch. 3 Eliz. Auſten v. Baker. Tac. 
| xecutio vi 


not to be ſtay'd on Writs of Error &c. Sid. 363. Litt. Rep. 2. Cro. E. 3 50. 


12 Ir was ordered that the Defendant ſtould pay Money untò one M. 

who died before Payment, yet he ſhall pay it to his Executors according 

to the former Order. Toth. 235. cices 11 & 12 Eliz, Maſcall v. 

Shelly. e | 5 
4% A. was bound to ſtand to the Award of two Arbitrators who 3 Le. 212. 

award Payment to a Stranger or his Aſians before ſuch a Day. The bl. "heb 

Stranger dies before ſuch a Day, and B. takes Letters of Adminiſtration. Pon |" Song 

It was the Opinion of the whole Court that the Money ſhould be paid to bis 

the Adminiſtrator, for he is Aſſignee; And by Gawdy J. It the Word Cro. E 10. 

Aſſignee had been omitted, yer the Payment ought ro be made to the Pl 6. Mich. 

Adminiſtrator, quod Coke affirmavit. Le. 316. pl. 445. Paſch. 30 w- S8. 

Eliz. B. R. Anon. N . 1 | Kinguel v. 

"7 5 | Knapcon 


S. P. held accordingly. 


14. Executors not named are capable of Diſcharge or Bengſit Perſonal, Palm. 514/ 
See 6 Rep. 80. a. Trin. 5 Jac. C. B. Phitton's Caſe. e Arg. S. P 
: 5 | 28 


15. Bond on Condition to pay 10 1. to one whom the Obligee ſhould name Mo. 855. pl. 
by his laft Will, The Executor ſhall not rake if no one is named ro 1172. Peaſe 


take expreſsly. Godb. 192. pl. 274. Trin. 10 Jac, C. B. Meade's AN 
3 | 2 7 | WAY that the 85 
Obligation was diſcharged for want of naming an Aſſignee. -———Brown], 77 8 C Hob. 9. 


pl. 29. Peaſe v. Mead S. C. held accordingly. 


16. Bond to pay 101. 20 the Obligee or his Ans; the Executor 

ſhall have it becauſe it was a Duty in the Obligee himſelt. But if ic 

was to pay to the Aſſgnee of the Obligee, and his Aſſignee mikes an 
Executor and dies, the Executor ſhall not have the 101. Per Coke Ch. 

J. Godb. 192. pl. 274. Trin. 10 Jac. C. B. in Mead's Caſe. | 5 
17. A. is bound to build a Houſe tor B. before ſuch a Time. A dies S. P. and 

| before the Time; his Executors are bound to perform it; Per Coke Ch. ſays that 

£2 > 4 FN there is a 
J. 3 Bulſt. 30. Paſch. 13 Jac. 1 

„ | 3 | V between an 

Aſſumpſit to pay Debts and when it is to do a Collateral Act; For in ſuch Caſe if it be broken in Teſta- 
tor's Lite- time ſo that it cannot be perform d by the Executor, and Damages only are to be recovered, 
there Moritur cum Perſona if the Executor be not named in the Promiſe; and ſo of a Covenant if 

broken in Teſtator's Life- time, he ſhall not be charged it not named. Roll Rep. 266. pl. 19. Mich. 


13 Jac. B. R. in Caſe of Saunders v. Eſterby. 


So of a Covenant to Repair within fix Years; But if it had been to repair during his Life it had 
been otherwiſe. Arg 4 Le. 171. | 1 1 5 


18. Executor doth ſo repreſent the Perſon of his Teſtator, and is ſo 
included in him as that every Bond or Covenant made by Teſtaror for 
Payment of Money &c. extends to the Executor though not named, 
though other wiſe it is of the Heir. Went. Off. Ex. 11). 


19. A. 


Man. S. C. 
be Court, found that the Pat ted the next Preſentation to B. during his Lite 
held that it Yo That the Patron granted the next Preſentation to B. during his Life, 


was a limit- and That be died before the Church became void; adjudged that this was 


ted Grant, not an abſolute Grant of the next Avoidance, bur is limited unto him 
fo that if no 
_ Avoidance 


2 Levy, 26. 


covered by 


430 --- Executors. 


19. A. was bound to pay B. 101. within a Month after Requeſt to hin, 
and he died before Requeſt. It is not ſufficient to make Requeſt to the 
Executor. Went. Off. Ex. 101, cites it as fo ſaid per Manwood. 
20. So where the Statute of V. 1. gives Time tor Proof to him 
w hoſe Goods were wreſted, | wrecked] his Executors may do it, if he 
die before the Time. Went. Off. Ex. 100. Marg. cites 5 Rep. 10). b. 
and 6 Rep. 60. 
21. Though in Penal Matters the Executor 18 not all one with the * 
Teftatcr; Vet in Points Beneficial the Teſtator includes him in ſome 
Caſes, as where an Abbot granted to his Lie to rake E/tovers in Alieng 
Solo, it was held that his Executor, though not named, ſhould enjoy 
during the Term as well as himſelf ſhould have done. Went. Off. Ex. 
102, 103. | Beg 
. 90 where Statute 23 H. 8. gives Coſts to a Defendant againſt à 
Plaintiff ſuing tor a Wrong or Breach of Promiſe &c. done to the 
Plaintiff, againſt whom it paſſeth by Verdict or Nonſuit; it has been 
reſolved that Executor in ſuch Caſe, ſuing for a Wrong &<. to his Teſ. 
tator ſhould not pay Colts; Becauſe he is another Perſon than the Teſ. 
tator, and this is the common Experience. Went. Off. Ex. 103. 


Seh. 2. 23. Condition to pay 101. to Obligee at a Day includes kis Executor. 
pl. 5 Faſch. Agreed Arg. Hill. 3 Car. Palm. 515. | = 
22 Eliz. in | | | 
Warren's Caſe. S. P. Co. Lit, 209. b. 210. a. S P. 
24. A. deviſed 20 l. to B. within four Tears, within which Time 
J. S. dies; Vet the Executor ſhall have it. Palm. 514. Arg. 
25. Mortgage Money limitted to paid to Mortgagee betore Michael. 
mas, before which Mortgagee dies, yet the Money ſhall be paid to his 
Executor; Arg. Palm. 514. Hill. 3 Car. B. R. in Caſe ot Wood v. 
Bates. 5 „ 5 
Litt. Rep. 26. Where a Conditition is to be performed the Court ſeem'd to 
5 be of Opinion that Adminiſtrator is included, and that it ſhall. 


ces e. be perform'd to Adminiſtrator. Het. 115. Trin. 4 Car. C. B. Maning- 
the Court ham's Caſe. | 5 . ws 
lecm'd to 5 

be of the ſame Opinion Sed adjornatur. 


2). Grant of a next Preſentation to F. S. during the Life of F. S. does 

hor carry the Preſentation to the Executors of }. S. it he dies before 

the Church becomes void. Cro. C. 506. pl. 8. 14 Car. B. R. Mann 
v. Hyde. 3 | 


Jo _ pl. 28, In a Ouare Impedit, the Defendant pleaded, that the Patron 
6. Hyde v. granted the next Preſentation to B. who died, and made his Executor, who 
preſented the Defendant; Iſſue was taken upon Non Conceſſit, and the Fury 


to preſent to the Advowſon if it becomes void during his Lite, and not 


happen'd that otherwiſe it ſhould 80 to his Executors. Cro. Car. 505. 505. pl 8 


during his Trin. 14 Car. B. R. Mann v. Biſhop of Briſtol and Hide. 


Life his Ex- . 
ecutors ſhould not have it. 


29. Limitation of the Truft of a Term to A. is good to A's Executor. 

Chan. Caſes. 8 Hill, 13 & 14 Car. 2. Goring v. Bickerſtaff. 
S C reſolv'd . 30. A. conveyed Lands 10 B. znd his Heirs, and covenanted with 
ets B. his Heirs and Aſſiens for quiet Enjezment 5 B. was diſturbed in his 
Damages Lite-time, and made J. S. his Executor and died. Agreed by all the 
ſhall be 1e- Juſtices that though the Covenant was only with B. his Heirs and 
the Execuz Alligns, and that the Eſtate was an Eſtate — yea _ 
ay — — reach 


Executors. 
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E 


Lucy v. Levington. 


31. Teſtator for himſelf and his Executors covenanted to pay B. fo 
much as his Proportion ſhould amount to /o as B gave him Notice in 


Writing and dies. *T'was held, that becauſe the Covenant runs in In- 
tereſt and Charge, and ſo the Executor is bound to pay, Notice mutt 


be given to him. 2 Mod. 268. Mich. 29 Car. 2. C. B. Harwood and 
Binks v. Hilliard, 
32. Intereft in an Ideot granted to A. by the King, .9uamdin the Ideot 
ſhall continue fo, it will go to the Executors of the Grantee; Arg. 
Vern. R. 10. Mich. 1681. in Caſe ot Prodgers v. Frazier. | 

33. It on a Submithon to Arbitrators by A. and B. they awzrd 20 J. 
to A. and that A. jhall releaſe all Demands &c. to B. and then A. dies 


betore the Releaſe made or the Money paid, adjudged that A's Exe- 


cutor not named, ſhall have the 201: (tor by the Award a Duty is cre- 
ated) and ought to releaſe all Demands which A. had againſt B. 2 
Vent. 249. Mich. 2 W & M. in C. B. Dawney v. Veſey. . 


34. A. is bound to B. that he will not ſue F. F. A's Executor may ſue Executor | 


S. and it ſhall not be any Forteiture of the Bond; tor this Condition 


wards, cites 2) H. 8. 16. where it was agreed by Fitzherbert, and de- 
nied by none in the Prior of Sc. John of Jeruſalem's Caſe, 


Clauſes the Executor is bound Arg. Show. 332. Mich. 3 


35. Condition to make A. a Leaſe for Life by ſuch a | Day or pay him 


100 J. A. died before the Day. 'Treby Ch. J. ſaid it was adjudged that 


A's Executor ſhould have the 100 J. 1 Salk. 170. pl. 2. Mich. 9 W. z. 
C. B. Anon. fy Jew ot | | 


— — 1 


1 


— 


(F. c) Where the Word Executors includes Ad- 


miniſtrators. 


I. Rent upon Condition to the Executors goes to the Adminiſtrators; 


Arg. Hetl. 115. cites 45 E. 3. 18. 


2. It a Man /imits a Thing to be done to his Executors ic may be done 


to his Adminiſtrators ; Arg. Hetl. 115. cites 5 H. J. 12. 26 f. 8 7. 
3. A. delivered 20 l. to B. ad emendum &c. and B. gives a Receipt for 


fo much Money, but it has no Word of Promiſe of Payments ot the laid 


Sum. B. dies inteitate. A. may have Debt upon this Deed againſt the 


Adminiſtrator ot B. Adjudged and affirmed in Error, Jenk. 195. pl. 2. 


cites D. 20. | Is 5 

4. Adminiſtrators thall not take a Thing limited in Purchaſe to an Ex- 
ecutor, As he ſhall not enter tor Condition broken, nor have Rent nor 
Benefit of an Exception appointed to the Executor. Mo. 666. pl. 911. 
Mich. 44 & 45 Eliz. Sparke v. Sparke. „ 


Breach being in the Teſtator's Lite-time, the Executors may well tors though 
bring Action of the Damages. Vent. 176. Mich. 23 Car. 2. B. R. not _—_ 
in The Co- 
| venant be- 
cauſe they repreſent the Perſon of the Teſtator. 


- | ; he Perſon . 
is a collateral Thing, and ſhall be conſtrued according to the Words, the Tolls. 


which extend to the Perſon only, and not to the Heir jor Executor; tor as to 
Arg. Show. 331, 332. Mich. 3 W. & M. in Cafe of Carivil v. Ed- Obligations 


In collareral 
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Explees. 


By the 31 
E. 3. Ad- 
miniſtrator 
and Execu- 
tor is all 


— — — e 
—I! 


5. Bond to pay to his Executors; If there is no Executor it ſhall be 
paid to the Adminiſtrator, Litt. Rep. 158. Trin. 4 Car. Manning - 
ton's Caſe. 5 


one; Arg. Litt. Rep. 175. in Caſe of Parſon v. Evarr. 


For more of Executors in General, See Deviſe, Extinguichment, 
Inventory, and other Proper Titles. 


Explees. 


7 = I 
392 


(A) Alleged. In what Caſes or Actions they 
muſt be. „ 


„ IN Formedon the Explees ought to be alleged, for otherwiſe the 
1 Count is not good, and get when they are alleged they are not tra- 


verſable; Per Martin. Br. Explees, pl. 6. cites 9 H. 6. 61. 


And yet 
contra it is 
in Aſſiſe. 
Ibid. cites 
19 H. 6. 59. 


2. In Writ of Entry in Nature of Aſſiſe the Demandant ought to al- 
lege Explees in his Count; For this Action is a Præcipe quod reddat. 
Br. Explees, pl. 7. Cites 21 H. 6. 18. - ” 5 


3. In Ceſſavit, nor in Writ of Eſcheat, the Demandant hall not al- 


lege Explees; The Reaſon ſeems to be, inaſmuch as hey claim by his 


Sergniory, and not by any Seiſin in their Anceſtor in the Land; Where 


there is no Seiſin in him, nor in his Anceſtor in the Land, there he can- 


nor allege Explees of the Profits of the Land, for he has only the 


Seigniory. Br Explees, pl. 5. cites 21 H. 6. 22. 


4. The Profits of a Mine are not Explees for the Land but only for 


the Mine itſelf, Vaugh. 255. Mich. 20 Car. 2. C. B. in the Caſe of 


North v. Coe, 


5. The ſame of Weed s which may be a divided Inheritance from the 


Soil Ibid. | ps 8 | . 
6. When a Fee-ſimple is demanded, there Explees ought to be alleged 


in the Donor and alſo. in the Donee ; But when an Efate Tail only is 
demanded, there it is ſufficient to allege Explees in the Donee only. 


2 Lurw. 973. Hill. 3 W. & M. by Lutwich in his Argument intend- 


ed in Caſe oft Hunlock v. Petre, cites 8 E. 3. 19. pl. 3. 2) E. 3. 


884. 9H. 6. 53. and F. N. B. 220. (C) and (D) is expreſs, that in 
Formedon in Reverter Explees in the Donor and Donee ought to be al- 
leged in the Count, and cites Firzh. Tit. Formedon 31. as to a Re- 


mainder in Fee, and there it was ruled, that a Count for this Defect 
was ill; but it was amended. And in 50 E. 3. pl. 3. the Difference be- 


t ween a Demand of a Fee-Tail and of a Fee-Simple is taken and reſolv- 


ed by the Court, and with thoſe Authorities the following Precedents 
agree, viz. Raſt. Tit. Formedon in Reverter, three Precedents. Co. 
| ns Fs . Entries 


g — — — —— ů — —- 
Extinguifhment. 439 


r 


Entries 340. and 341. and 342. Hearne 503. and 519. Aſhton gos. 
and 406. two Precedents. Old Entries 91. and 199. b. but the right 
Folio is 200. VE EET 


=—— 
„ * T 6 \-* FI « of 7 


(B) Alleged. How. And in whom. 


1. L Xplees was alleged in medietat gurgitis unde petens ſeiſitus in 

L. Dominic: ſuo ut de feodo, and did not ſay ut de feodo && jure, and 
well; Quod Nota. Br. Explees, pl. 9. cites 13 E. z. 55 
2. The Demandants in quod ei deſorceat alleged Explees in their Anceſ- S. P. Ibid. 
tors Donees in Tail, and in themſelves alſo, and awarded good; For it 175 cites 


ö Eo, 


is only durpluſage. Br. Explees, pl. 2. cites 46 E. 3. 21. 
3. Formedon in Remainder; The Demandant need not allege Explees It ſuffices 
inthe Donor ; Per Cur. but in the Tenant jor Life to prove the Gift exe- do allege Ex- 
cuted. Br, Explees, pl. f. cites 9 H. 6. 53, 54- | pPlees in the 


enant for 
8 © . | — | 8 0 Life, and in | 
the Donee in Tail, becauſe he demands Fee-Tail. Ibid. pl. 3. cites 30 E. 3. 1, 2. 


4. But in Formedon in the Reverter he ſhall allege Explees in the S. P. per 

Donor and in the Donee. Idid. 5 . Cur lbid. 
Rn Tn or | | | | pl. 3. cites 

50 E. 3. 1, 2.— 8. P. Ibid, pl. 10. cites 11 E * a 


o 


s. And per Martin in Formedon in Deſcender upon a Leaſe for Life, In Forme- 
the Remainder to his Anceſtor in Tail, he need not make Mention of the — in De- 
Tenant for Life. Ibid. : „ che Helr of 

5 3 „ ey . him in Re- 
mainder by the Death of the firſt Donee without Iſſue, where the Remainder is over in Tail, Ex- 
lees ſhall be alleged in rhe firſt Donee, and in him in Remainder Father of the Demandant who 
— the Formedon, and otherwiſe ill. Br. Explees, pl. 10. cites 11 E 3. add Fitzh. Forme- 
don, 31. Firzh. Formedon, pl. 31. S. P. cites Trin 11 E. 3. (but there is no ſuch Year in the 
Year Book] — And in Formedon in Reverter Explees ſhall be alleged in the Donor and the Donee ; 
But in Formedon in Defcender the Explees ſhall be alleged in the Donee only, Ibid. e 


For more of Els in Genel, Se her Pope Tie 


Extinguiſhment. 


— _ I ö 8 — 


(A) What ſhall be extinguiſhed by Conjunction of EL Ts a 
. Eſtates. ER 


1. J F the Conuſee of 2 Statute has the Land of the Conulor in Ex- The Execu- 
L dent, and after it is extended upon an Elegit ſued againit the _ by Be” 


Co. 8% of be 


4 
+» 
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Lands ex- Conuſee, and the Tenant by Elegit grants his Eſtate to the firſt Co. 


denden was nutor who is ULnatit of the Fratiktenement, this ſhall not ex: 
pov of UNgullh the Extent upon the Elegit, (tor there it is in Nature of a 


covery of 


Damages by Keverlion in the Conulee, tor it is to be intended that it is not 


the Conuſor Extended ior all the Bears for which the Conuſee has his Ex: 
_ againſt the tent). 31 All. 6. 5 
Conuſee, | . 
and held well, and that the Conuſee ſhall never have Aſſiſe againſt the Conuſor for the Execution 
upon the Statute. Br. Extinguiſhment, pl. 61. cites S. C. Br. Aſſiſe, pl. 319. cites S. C. 


Br. Execution, pl. 84. cites 8 C. (bur I do not obſerve that cither of thoſe Citations expreſſes the 
Grant over to the Conuſor by a third Perſon]. | 


2. Ik a Copyholder of a Manor has had Time out of Mind ec. « 
Way over the Land of another Copy holder, und he purchates rhe Liherie 
rance of his Copyhold, by which the Topphold is extinct, yet the Wa fs 
not + omg by it. Palch. 40 Eli. B. K. between En ana Ii. 
liam ſon . e N 
Co Ln 3 If Tenant for Life and a Stranger purchaſe the Reverſion, this 
3 ertinguithes the Eſtate for Life for one Moiety, and ſevers the 
an 8 C. Jointure. 2 Rep. 61. #iſcor's Caſe. 39 . 6. 2. l. | 
— TE ES | 
cited 2 Lutw. 1173. » 


A4. So it one Joint- Tenant tor Life purchaſes the Reverſion in Fee, 
Fol. 934 this * extinguiſhes the Eſtate kor Lite for a Moietp, and ſevers the 
N. Jointure. 2 Rep. 60. b. t, Caſe Reſolved, Contra O. 28 
882. b. 8 P. . . I'S. b. 7 I), 6: 2. Þ. 3. 5 | | | | 
and in Marg. S I | „ 
cites 8. C. — Cro. E. 470. (bis) pl. 28 Child v. Weſcot. S. C adjornatur.—— Ibid. 481, pl. 15. 


8. C. reſolved. — Lutw. 1193. cites Gro, Litt. 152, b. S. P. 


5. So in the ſaid Cale if the Fee deſcends to one of the Leflees for 
Lite ; this extinguiſhes the one Motety, and ſevers the Jointure, 
2 RCP. Co. b. Wicor's Caſe Reflolved, we: 
6. If a Rent be granted to a Tenant of the Land and a Stranger 
in Fee, this is extinct for a Molety, becauſe he has as hich Eſtate 
in the one as in the other, and 10 the Jointure ſevered. Il. C. 
419. Bracebriage's Caſe, 5 . | 
. It Leſſee for Lite grants his Eſtate to Leſſor and a Stranger, 
e 18 1 kor a Moletp, and the Jointure ſevered, 2 Rep. 61. 
Hiſcot's Caſe. 385 Hh . 
* Br. E- 8. Tf the Tenant infeoffs the Lord and a Stranger, it ſeems that 
2 68 this is not extinct in any, for thele are diſtinct Things. * xx 0. . 
men c, * 13 dübitatür. 7 B 6. 3. e I a oh RE 
thus, viz. 5 5 | Ws . V 
Per Huffey Ch. J. If Lord and Tenant are, and the Tenant enfeoffs the Lord and another, who make 
a Feoftment over, the Seigniory is not revived for the Moiety; for if the other dies, the ſecond 
Feoftee mav vouch the Lord for the whole, ſuppoſing that he enfeoffed him of the u hole; and if 
they wete diſſeiſed and the other dies, the Lord ſhall have Aſſiſe of the whole ſuppoſing that he 
was diſſeiſed of the whole, Davers contra; For nothing patles but the Moiety, and the one can 
neither give nor forteit but the Moiery, ard by Partition had between them, the Seigniory is revived 
for the one Moleiy, | | Be el | 5 
If the Lord and A. B. purchale the Tenancy in Fee, and A. B. ſurvives, the Heir of the Lord 
all have the Moicty of the Seigniory; For the Father ſhall not have as durable an Eitate in the one 
as he had in the other Wich contra; For all is extinct there, by Reaſon that the Father once had 
as high an Eſtate in the Land per my & per tout as he had in the Seigniory. Br. Extinguiſhment, 
pl. 31. cites 34 Aſſ. 15. | 3 [rap | 


Br. Extin= 9. Ik Leſſee for Years as Executor purchaſes the Reverſion, this 
33 extinguiſhes the Leaſe for Bears, though he has in auter Oroit; 
4j E z. 25. but it ſhall be Aſſets. Extingutſhment Brook 54. 

Contra, that © 5 | TY 1 

the Lein is not extinct, eſpecially as to be Aſſets in his Hands as Executor, and if it ſhould be ex- 


Extinguiſhment. 441 
tinct it ſeems to be a Devaſtavit ad ultimum. - Br. Executor, pl. 194. cites S. C. accordingly» 
but that it ſhall be extinct as to the Executor of the Purchaſor to have it as a Term. — Br. Leaſes, 
pl. 63. cites 4 E 6. S. P. that it ſhall be Aſſets though the Lesſe is extinct; but that where they 
have a Leaſe as Executors and there is another Leaſe in Reverſion for Years, and they purchaſe the 


Fa you 


Reverſion in Fee, the firft Leaſe remains by reaſon of the meſne Rent. 


3 Ik Leſſee for Years the Reverſion for Life to A. a Feme Covert 2 Roll. Rep. 
are, and the Leſſee grants his Eſtate to the Baron, and after the Feme 2 N 
dies, this Term is not extinct, becauſe the Baron had the Eſtates ; 


Winſmore 


in ſeveral Rights; for the Frank-Tenement was in the Wite, and ad Tucker, 
the Baron only ſetzed in her Right. Bich. 22 Jac. B. R. adjudg⸗ S. C. a4jor- 
ed upon a ſpecial Verdict between J. gen and Nindſinore. 87 


Paſch. 9 Jac. B. R. Platt v Sleap, where the Baron having a Term in his own Right and the In- 
heritance deſcended to the Wife (fo as he had a Freehold in her Right) three Juſtices, contra 
Williams, held that the Term was ror drown'd, but that the Husband might well alen it over.— 
Bulſt. 118 S. C. adjudged accordingly. —— But Ibid. Crooke J. ſaid if the Husband atter this 
Deſcent had had Iſſue by his Wife fo as thereby he was intitled to be Tenant by che Curteſy, and ſo 
to have it in his own Right, it would have much inforced the Cale ; but there being no Iſſue, no 
Opinion was given as to this Point, 5 


11. Ik a Feme Leſſee for Years takes the Leſſor to Baron, vet this S. C. cited 
does not extingniſh the Term. Dl. C. Curia. 418. b. Bracebridge's 3 Rep. 


Caſe, S. C. cited | 
EE . | 3 5 | per Curiam 
Cro. J. 275-——Co Lit. 338. b. S. P. The Term is no! drowned bat he is poſſeſſed of the Term 


in her Right during the Coverture. | 


12. So if Leſſee for Years grants his Term to the Feme of Leſſor, 
yet this does not extinguiſh the Term. Curia, Jl. C. 418. b. 
13. He who has a Statute Merchant delivered to him as Bailee upon 
Condition & c. and makes the Conuſee his Executor and dies, the Conuſee 
may have the Livery upon Condition againſt him as Executor, and e 
contra againſt him as Party. Br. Extinguiſhment, pl. 57. cites 43 E. 
3. 27 28. 5 | 
14. It Tenant by Statute Merchant &c. brings Aſjiſe, and pending the 
Writ the Fee Simple deſcends to him, this ſhall abate the Writ; for the 
deſcending of the greater Eſtate extinguiſhes the leſſer. Br. Extinguith- 
ment, pl. 56. cites 32 H. 6. 30. | | | = I 
15. If a Man has a Warren by Preſcription, and afterwards purchaſes 
the Land to him and to another ; yet the Warren remains and is not ex- 
tinct as a Rent or Common ſhould be; note the Diverſity. Br. War- 
ren, pl. 3. cites 35 H. 6. 353. „ 85 
106. It there be Ld. Meſne and Tenant, and the Ld. Paramount pur- 
* the Tenancy in Fee, the Service of the Meſnalty is extinct. Litt. 
| 17. Note, by the Juſtices, that if Lord and Tenant are, and the Te- 
nant enfeoffs the Lord and F. NM. of the Tenements, and makes Livery 
to JF. NM. not knowing of the Seigniory, yet the Lord may diſtrain for the 
Services if he does not occupy the Land nor agree to the Feofſment ; and it 
ſeems that Avowry in Court of Record is a Diſclaimer and Waiver ot 
the Tenancy in this Cate. Br. Extinguiſhment, pl. 33. cires 10 E. 
&. 18: | | i 2 3 | 
18. A Man has a Leaſe for Years, and after takes Intereſt for Term of 
Life to take Effect immediately; there the Leaſe tor Years is extinct. Br. 
Extinguiſhment. pl. 50. cites 11 H. 4. 34. . 
19. But where one /eaſes to J. N. for Term of Life and 20 Tears over, 
there he ſhall have both; For in the one Cafe both are in him ſimul 
& ſemel. Ibid, _ | | | | 
20, Note, That Franktenement cannot be ſuſpended, but ſhall be ad- 
junged in the King without Office in Caſe of Eſc heat or Reverſon after Tail 
determined, or if Remainder be tailed to the King and the Tenant 2. 
| 5 U | its 3 


E Extinguiſhment. 


Fry For Franktenement cannot be ſuſpended. Br. Extinguiſhment, 
pl. 53. cites 9 H. J. 2. | 


—_— 
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Dal. 52. pl. 21. It Feme Executrix has a Term and ſhe takes Baron, and the Baron 
25. S. Fo pure haſes the Rever/jon the Term is extinEt as to the Feme if ſhe ſurvives, 
Ve bia but in reſpect of all Strangers ſhe ſhall account as Aſſets in her pd 
Mo. 54. pl. 157. Paſch. 5 Eliz. Anon, „ 
22. Leſſee for Tears aſſigned the Term to the Wife of the Leſſor and 4 
Stranger, and atterwards the Leſſor bargain'd and ſold the Land for Mo. 
ney by Deed inrolfd and died, and the Stranger died, and the Wife claim d 
60 13 the Refrdue of the Term not expired. The Queſtion was, Whether 
by the Bargain and Sale the Term of the Wite was extinguiſh'd ? and 
a Diverſity was taken between that and a Feoffiment in Fee with 
Livery ; For by the Livery he gives all his Intereſt in the Land and 
Poſleſſion thereof, and all that may be adjudg'd in him thall paſs by 
the Livery, and ſo the Term ſhall paſs alſo by Union and Extinguiſh. 
ment, but by Bargain and Sale nothing will paſs but the Uſe, and 
cited Plowd. Com. Townſend's Caſe. But in the Principal Caſe no 
| Judgment was given. Mo. 1) 1. pl. 304. Mich. 25 & 26 Eliz. Anon, 
2 And. 192, 23. The Husband being ſeiſed in Fee made a Leaſe to one O. and S. but 
J. 9. S. C. it was in ſecret Confidence for the Preferment of his Wife; and afterwards 
Th Page i. be made a Feoffment to the ſaid O. and others of the ſame Lands to other 
| re rai Uſes. Decreed by Advice of Wray, Anderſon and Manwood that the 
for Years Term was not extinguiſhed be of the Proviſo in the Statute 27 H.. 
with Rent of Uſes which ſaves all Interęſts which the Feuffees to the Uſe of others 
3 Have, or ſhall have in the Lands to their own proper Uſe; and here it doth 
| Covenants not appear but that O. had this Leaſe for his own Uſe, therefore it is 
on the Part not extinguiſhed by the Feoffment which he took to the Uſe of ano- 


of O. though ther. Mo. 196. pl. 345. Trin. 2) Eliz, Cheyney's Cafe. 


the Leaſe : | 3 | 
in Truth was in Truſt to the Uſe of the Wife and the Education of their Sons and Daughters, and 
afterwards C. enfeoff'd the ſaid O. to the Uſe of himſelf and his ſaid Wife, for Term of their Lives 
with Remainder over. "The two Chief Juſtices and Ch. Baron held, That becauſe the ſaid O. had 
the ſaid Leaſe to his own proper Uſe and not to any other, the Leaſe is not determin'd by the Feoff. 
ment, and that the Intention of the ſaid C. did not tend any how to that Purpoſe ; For it is not an 
U!ec but a Truſt to which the Makers of the Statute had no Regard &c. 


24. Two were ſeiſed of two ſeveral Acres of Land of which the one ought 
to incloſe againſt the other; One' purchaſes them both and lets them 1 
ſeveral Men. Adjudged that the Incloſure is not revived but remains 
extinguiſhed, Poph. 167, 168. Arg. cites Hill, 36 Eliz. Rot. 1334. 
Hemden v. Crouch. „%%% a e : 
2835. A Leaſe was made to Baron and rom go Nears who entred. The 
Leſſor afterwards enfeoffed the Baron who died ſeiſed. The Feme ſurvivd 
and claim'd the Term. The whole Court held that by the Acceptance 
of the Feoffment, the Baron had ſurrender'd the Term and it is ex- 
tinguiſh'd. But if it had been by Bargain and Sale inrolled, or by 

Fine, it had been otherwiſe; And Judgment for the Plaintiff. Cro, E. 
912. pl. 24. Mich. 44 & 45 Eliz. B. R. Downing v. Seymour. 
286. One had a Way from one Acre to another, and afterwards purchaſed 
the Acre upon which he had the Way, and after that /o/d it; the Opinion 
of three Juſtices was, That the Way was extinguith'd, Poph. 168. 
Arg. cites Hill. 4 Jac, Jordan v. Ayloff, Cod ah 
27. If one ſeiſed of a Manor makes a Leaſe for Tears of Parcel of the 
ſame, and afterwards makes another Leaſe of the ſame Lands to another to 
commence after the Determination, Surrender or Forfeiture of the firſt Leaſe. 
If the Leſſor infeoff's ibe fir Leſſee of the Manor that is a Determination 
of the firſt Leaſe, and the ſecond Leſſee may enter. Hetl. 55. Mich. 

3 Car. C. B. Per Crook in Northen's Caſe, : 


28. Where 


53 . 


of the Land by his own A&t all the Rent ſhall be extinct. Co. Rep. on 318. 


———üä¶à—l — 


* 


* „ 


a 


FIR. 4, 


28. Where a Charge upon Land comes to the ſams Perſon that is in. © 


titled to the Land, it he has not the ſame Intere/# in Both there ſhall be 


no Extinguiſhment upon this Account. Barnard. Chan. Rep. * 
Paſch. 1740. Price v. Seys. ep. LET 


n 
— 
1 2 _—_ 


(A. 2) Extinguiſhment of Charge. By Purchaſe of 
Part of the Land charged, 


1. T AND of J. S. was delivered in Execution on a Statute Mer 
chant io A. and B. and after wards C. ſued an Elegit tor Dama- 


ges recovered in Treſpaſs againſt J. S. and had Execution of a Moiety 


as of the Land uf S. but before the executing the Elegit F. F. enfeoſfeu 
A. one of the Conuſees in Fee ; It ſeems by this Purchaſe by one of the 


Conuſees only, the intire Eſtate is determined and extinct. Br. AL 


ſiſe, pl. 231. cites 21 Aff. 23. 


2. If Conuſee purchaſes Parcel of the Land, yet this does not dif. If the In- 
charge the Re/idue in the Hands of the Cunuſor; tor his Body and Goods heritance of 


the Land 
extended 


are always chargeable. 2 Roll. Statutes. (M.) pl. 10. cites 45 E. 4. 


22. b. 25 Aſſ. J. 25 E. 3. 51. Com. Fope v. Rolle. 72. b. 23 E. 3. comes to the 


Conuſee it 


Execution 129. Contra 22 E. 3. 16. 
deſtroys the 


Whole Extent. For if it ſhould not the Conuſee would hold the Reſidue of the Land longer, bo- 


cauſe the Profits that ſhould ſatisfy the Debt muſt be leſs, and this would be to the Wrong of him in 


Neverſion. Per Ventris J. 2 Vent. 327. in Caſe of Dighton v. Greenvill. 


3 3. If che Grantee purchaſes Parcel of the Land all ſuch Things as are Br. Releaſe, 
againſt common Right, are extinct, becauſe in Aſſiſe for chem all Ter- pl. $5: cites 


tenants ought to be named, and inaſmuch as the Grantee hath Parcel 3 . 


Fines. J. cites 34 Aſſ. 15. ; 3 | 
4. So if a Man hath a Rent-Charge out of 20 Acres if he releaſes all his Br. Releaſe, 
Right in one Acre this extinguiſhes the Grant in all. Co. Rep. on Fines. pl. 35. cites 
5. cites 34 Aſſ. p. 15. 5 V 
5. If Conuſee purc haſe Parcel of the Land, and after Conuſor aliens the; Wn 
Re/idue of his Land to F. S. a Stranger, J. S. ſhall hold his Land pur- 
chaſed diſcharged ; becauſe he ought to have Contribution againſt the 


Conuſee, and he cannot contribute to himſelf, and therefore by his 


Purchaſe all the Land which ſhall come to the Hands of Feoffees is 
diſcharged. 2 Roll Abr. Statutes (M) pl. 8. cites Pl. C. 72. b. Pope v. 
Roſſe. D. 2 & 3 Eliz. 193. pl. 30. Adjudged. 35 H. 6. Execution 


21. Per Cu. 


A * n * N 


(B.) By Act in Law. 


1. F A. and B. are bound in an Obligation jointly and ſeverally to 2 4 
I C. and after B. makes D. his Executor and dies, and DO. takes 8 

upon him the Execution of the Will and fully admuuſters all the 99327 

Goods of A. and after che Obligee makes the ſame D. his Executor 8 C. ad- 


and dies, whether this ertingutſhes the Obligation as to B. 4 judged. — 


: * 
t 

. 
f 
0 
* 
1 
i 
by 
; 
4 
[! 1 
iS 
f 
: 
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' 
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: 
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8. C. cited the Queſtion ? D. 9 Car. B. V. Dorc heſter againſt Mehb. this 


Holt 
1 Salk. 305. 


e . 


— 
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— * 


Hurr 725 WaS a Doubt and argued upon a Oemurrer at the Bar, and the 
— 9. Court ſeem'd to be of divers Dpintons, and ſaid it was a good 
cited by | Queſtion.” Jntratur. Mich. 9 Tar, Rot. 373. But Tr. 10 Car. 
h. J. this was adjudged to be no Extinguichment, but the Plaintiff had 
| Sal. 355: Judgment to recover agataſt B. becaule that he Had this en auter 
hav'ng no Droit. In the ſaid Cale another Matter was, that A. made D. and 
Aſſets of QC his Executors, and that C. retus'd the Adminiſtration and died with: 
the Obligor in a Month after, and, made (as before is put) P. his Executor allo, 
heisnor tbe and per Cur. the making of C. Executor, he refufing to adminifter, 
ought to does not extinguiſh the Debt. : 
It the ascher of the Obligee is made Executor to one of the Obligors and has Aſſets of the Obli. 


gor the Debt is extinct, and the Executor cannot ſue the other Obligor; For the having Aſſes 


amounts to Payment; And ſaid, that the S. P. was again reſolv'd Hill 24 Car. 2. B. R. in Caſe of 
* Lock v. Croſse, where the Obligee was mide Executor to one of the Obligors, and in an Action 


by him againſt the other where the Matter was pleaded the Plea was held to be naught, becaufe he 


did not ſhew to whar Value the Aſſets were that he adminiſtred; but if the Defendant had ſhewn 

that he adminiſtred Goods to the Value of the Debt in Demand it had been a good Plea, 5 
* 2 Lev 73 Co v. Croſs, S. C. adjudged. —— 3 Keb. 116. pl. 24. Croſse v. Cork. S. C. ad- 

judg'd for the Plaintiff. 5 | 5 | Gn 


8. 0 eiten 9, Ik the Obligee dies Inteſtate and Adminiſtration of the Goods 
l of the Dbitgee is committed by the Ordinary to the Obligor, pet this 


1 Silk; 306, does not extinguiſh the Debt, but the Debt remains notwithitand- 


and ſays ing this. Belolv'd. 8 Rep, 136. r ohn Needbam's Caſe, 
that the 3. If Obligee makes che Obligor his Executor this is a Releaſe and 


whe Biber. Exrtinguithment ot the Debt, 8 Rep. 136. Sir John Necabam's Caſe 


ſity between Dl. C. 184. Woodward. 


an Executor | | 

Obligor and an Adminiſtrator Obligor is, becauſe the Adminiſtrator is made by Act of Law; but the 
Executor is made by the Ack of the Teſtator, and for that Reaſon it is no Extinguiſhment z but if the 
Admiaiſtrator having no Aſſets pays a Debt of the Inteſtate to the Value of the Bond with his own 
Money that will be a Releaſe; though, he ſaid, he did not know that it had been adjudged ſo.—A 


. Debtor made Executor ſhall not extinguiſh his Debt, but the ſame ſhall be taken to be Part of the 
Teſtator's Perſonal Eftate. Chan. Rep. 138. 15 Car. Askwith v. Chamberlain, 
ſays it — be Aſſets (to pay other Debts] and not ext inct.— Toth. 115. S. C. and that it ſhall go 
to the Eſtate. | I OM 5 | | | 


Ibid. Marg, 


A makes 4. Tf Feme Obligee takes Obligor, or one of the Obligors to Baron 


an Oele it is an Extingiitſhment of the Debt, 8 Rep, 136. Sir John Need- 
to the Uſe of has. 205 b EW 9 
C.— A. ſeals 


it; A. B. and C. being at the Time of ſeating it at one Place ; A. puts the Obligation into the Hands of 
C. and fays this will ſerve ; this is good De 


ivery ; and though C. afterwards marries A. yet the Obli- 
gation rn and is neither extinguiſh'd nor ſuſpended. Adjudg'd and affirm'd in Error. Jenk. 
221. Pl. 75. | F Ds 5 | | | 
s. Tf Feme Executrix of the Obligee takes the Debtor to Baron this 
is not any Releale in Law, becauſe that ſhe has the Debt en auter 


C ace Droit, and if this ſhall amount to a Releaſe in Law it will amount 
hat by the [0 d Devaſtavit, * which ts a Tort, which the Law will not ſuffer. 
Intermarri- 8 Rep, 136. r John Needbam's Caſe cites Mich. 30 & 31 El. B. 


age the Debt NR. adjudged, 


was not ex- . | | | | | 1 | 
tinguiſh*d but only ſul) pended, ard the Action was reviv'd againſt the Executors of the Husband. Cro. 

E. 114. pl. 12. Le. Mich. 31 & 32Eliz. B. R. Croſsman v. Read — Mo. 256. pl. 368. S. C. adjudg'd. — 
320. pl. 448. S. C. accordingly — Co. Litt. 264. b. S. P. and in Marg. cites S C. -——S. P. admit- 


ted by Holt Ch. J. Ld. Ray m. Rep. 520. Hill. 11 W. z. for if ir ſhould be an Extinguiſhment it 
would be a Wrong to Creditors and amount to a Devaſtavit, which an Act in Law will not do, and 
| cites 8 C. of 8 Rep. 136. a. And Things ſhall be extinguiſh'd between the Parties which yet ſhall 

remain and have Exiſtence as to Strangers; As if a Tenant for Life grants a Rent-charge and then 
ſurrenders to the Reverſioner, or if a Man who has a Rent in Fee acknowledges a Statute and then 
releaſes to the Tertenant; the Eſtate for Life in the one Caſe will continue as to the Grantee of the 


Rent 


Extinguiſhment. 44 5 
Rent and the Rent in the other Caſe as to 8 A Man is indebred und 3 1 
the Executrix and the Executrix dies, this is no Devaſtavit; for the Husband h. 8 0 a with | 
by Coke to have been adjudged. Gouldsb. 181. in pl. 117. * as been * ; Cired 


6. If A. and B. are bound in an Obligation jointly and ſeverally to Hob. 10. 
C. and C. makes D. the Wife ot A. his Executrix and Dies, D. ad- Fl. 20 8.C. 
miniſters, und after A. the Baron of D. makes D. his Executrix ànd e 855 


Dies, leaving temcient Aſſets to pay the Debt, and after D. dies, 8. C. 4. 
and E. rakes Adminiſtration of the Goods oi C. the Obligee unad- judge d 
miniſtred, pet he cannot have any Action upon the Obligation brownl. 56, 
againſt B. the other Dvligor, becauſe when the Obligor made the c. 8c 
Executrix of the Dbligee his Executrir and left Aſſets the Debt was cited per Cu. 
immediately ſatisfied by Way ot Retainer, ann then by Conſequence 


riam as ad- 


no new Action may be had for this Debt. Hob. Rep. between Fryer judged Jo. 
and Gildridge 14 adjudged. Intratur Hill. 11 Jac. B. Rot. 1990. 3** Pl. 3: 

J. Ik A. promites B. a Feme, that it the will marry him he will Hob. 216, 
leave her worth 100 |. at his Death, and after they intermarry, yet pl 8 7 
this does not diſcharge the Promiſe which is to be perform'd atcer judged © 
this is ended. Yob. Rep. 279. between 5 and Sraffora, againſt 
of Hobart——Brown]l. 18. 19. S. C. held »ccordingly by three ſuiges e ns" 
C. ſays that Judgment was ready to be given for the Plaintiff but it was compounded in Court, — 
S. C. cited Ld Raym, Rep, 521, 522. and a 


d. C. greed thereto; though otherwiſe in Caſe of a Bond ac: 
cording to Noy's Report of the ſame Caſe, - 9 1 


8. A. and B. were indebted to C. by Contract, and C. accepts a Statute of 
A. and brought Debt againſt B. It was ruled that the Acceptance of the 
Statute was an Extinguiſument of the Debt. Litt. Rep. 19. Hill. 2 
Car. C. B. cites the Caſe of Baſſet v. Wood. FO os 

9. It I enfeoff F. S. with a Proviſo contain'd in the Deed that it 
all be lawful for me torevoke the Feoffment, and afterwards I levy a Fine 
to F. S. of the ſame Land, this is an Extinguiſhment of the Power of 
B by Roll Cn. J. Sty. 389. Mich. 1653. Bird v. Chriſto- 
pher. 7 | | e 


ä — 


— 


(C) In What caſes there ſhall be extinguiſhment by 
5 unity of Poſſeſſion. Mo, 


By Act of the Party. 


"Y 1 the Tenant infeoffs the Lord and two others this doth not ex⸗ In ſuchk | 
1 tinguich the Seigniory, for this ſhall be reviv'd if re others Calc the. 
| | | forever; 


Per Rolf, Br. Extinguiſment, pl. 1, cites S. C. 


2. So if Leſſee for Life grants his Eſtate to Leſſor and two others, Br. Surren- 
admitting that it is not a Surrender for a third Part as .#7/cor's 4 bie 
Caſe. 2 Rep. is) if the others ſurvive the Leſſor the Rent ſhall be 

reviv'd, and theretore not extinguiſh'd. 7 . 6. 2. 6. 6 
3. Ikshe who has Common appendant purchaſes the Land ont of 8 Rep. 79 

which it iſſues in Fee the Common ts extinct by it. ) Y. 6. 3. 18 Contra. 

E. z. 30. b. 24 E. 3. 25. Per #45, Duüubitatur 20 E. 3. Ad- 

mealurement 8. 

25 N 4 See 


= — 


Extinguiſhment. 

4. See 5 Aff. 8. That the Ld. may have Common in his own 
waſtes appendant to certain Land. 

5. Ik he, who has Common in Groſs, purchaſes the Land qut of 
which it iſſues, the Common ts extinct, 7 H. 6. 3. 

6. Shack Common or Mutual Common, in regard that J have 
Common in pour Ground that pou ſhall have in my Land, ſhall 
not be extinguiſhed by Unity of 3Ioffeſſion tor the Necellity of the 
publick Good ts uſe without Incloſure. 19. 12 Ta, B. per Cur, 
| The Biſhop of London's Caſe. : | 
8 C.cited . Tf the Manor of S. be within the Purlieu of the Chaſe of D. and 
Arg. Poph. after che King comes to both, this Unity of Poſſeſũion of the Chace 
POP and Manor ſzall not extinguiſh che Liberty ot Hunting in S. 48 4 

| Purlieu. D. 17 El, 327-3. 5 = = | 
„ow. 121. S. Unity of Poſſeſſion ot the Land to which a Way is appurtenant 
S. C. re- hy Preſcription, and Of the Land over which the Yay tis, will er⸗ 
ports it 9 tingulſh the Lay; for the Prelcription is gone, aud rye Wap tg 
eo anataft Common Right, Pill. 4 Jac. B. K. berween Jorgas 
the Plain- and Arto ABJUDRED per three Juſtices againſt two. Contra 11 
riff, and J). J. 25. b. per Davalor, oy e 


that the 5 
Way was not extinguiſhed, 


* br. Ex 9. Unity Of 12offeffion of a Mill and Pool to which a Way is ap- 
tinguiſi= pendant with the Land over which the May ts will ertingriifh the 
ment, pl. Way. 21 E. 3. 2. b, 21 All. pl. 1. admitted. 19 E. z. Mulance 


15. cites 


s. C. and 3. admitted; For there upon {2artition between the Daughters 
Brook ſays the Mill and Yay were alligned to one, and this was as a new 
it ſeems that Hranr, Contra 20 E. 3. Admeaſurement 8. 111 . 45 F. | 


it is a new. | ; | 
Way. If one has a Way or Common appendant in another's Land, and purchaſes the fame 
Land, ard after parts with the Land, yet the Way or Common is extinct for ever, Br. Extinguiſh- 
ment, pl. 11, cites 11 H. 4. 5. - Firzb, Extinguiſhment, pl. 4. cites S. C. 


10. Ika Vill has a Way to a Church, and one of the Vill purcha- 

| Fol 936. ſes the Land But af which #c. and after aliens it, yet this Unity 

goes not extinguich his Way, becauſe it is a Thing ot Neccſiicy. 
Hill. 4 Jac. B. Rs agreed in Fordan and At woods Caſe. 2 

II. If the Cuftom of London be, that where two Tenements are 

adjoining and the one has a Gutter running by the Tenement of the 

other that he cannot ſtop it, Unity of Holleſſion doth not ertingutth 

this Cuſtom but that it ſhall be revived after that they are {covered ; For 

the Cuſtom ot London extends to ail Gutters which are in the Land of 

another und {o the Cuſtom is revived. 11 I); ). 25. b. Dill. 4 Jac: 

B. B. agreed in Jordan aud Aiwood's Caſe. 1 5 ns, 

A Perce 12. It he who has White-Acre ought to incloſe by Preſcription a- 

101 ve d gainſt Black- Acre, Unity of JPollcſiton of both by Purchaſe doth nat 

ior of kxtinguiſh this Pretcription. Jalch. 7 Jac, B. between gn 

Necefſuy ; and Bariet ; Per three Juſtices againſt one. | = 


For at the | © EE f | | mg 
Beginning there were no Fences ; Per Doderidge J. Lat. 154 cites 11 H. 7. 25. and 4 Rep. Ter- 
zinghan's Caſe 3 and 22 E. 2, Br. Extinguiſhment, and D. 295. e 


Jo. 145. 13 If there hath been uſed Time out of Mind &c a Water-Courſe 
Shewry 6 to run froin a Hiper over a Cloſe called the Hop- Rard co a Warering- | 
es I rec Place tor the Mateting of che Cattle of the Occupiers of a Rectory, 
tot. Cur. that and for other Necellaries Of the ſald Orccupters, and aiter there Is ail 
the Warer- Unity of Poſſeſſion in Fee of the Place trom which, and ofthe 107- 
gia oy Ground over which, and of the Vector y and Waätering⸗olace ro 
„n exe Which in Ring V, 8. and atter by hum ſevered again, this mou 
1 ne it 


Extingumment. 


ing-Place ſhall be revived becauſe ir is a Thing of Necellity, aud als — A Was 
ſo che Water-Courſe is natural. Mich. 2 Car. between rey Plain fer Courſe 
tiff, and Pg and others Defendants, adjudged upon Oemürrer. „ e ed 

4 ; ; 6 ; Ci 
from ſuch a Place to ſuch a Place, and ſo to the Plaintilt's Yard to ſupply a Fond with Wares for 
watering his Cattle, is not extinct by Unity of Poſſeſſion. 3 Buls. 339. Paſch. 2 Car. KR: Surry v. 


Piggot. | 
— Ard it is a Thing diſtin from the Land, and alfo a Thing of 
Caſe of a Gutter; Arg. Lat. 153, 154. | | 


ceſſity, As in '12 H. 9. the 


14. A Kent iſſuing out of Lands in Fee was granted t9 Tenant by the 
Curteſy in Fee ; It ſhall not be taken as ektinct, bur the Rent will go to 
his Heirs although he himſelf could not have it; Arg. Godb. 128, 
cites 5 E. 3. . 5 © | 

15. It He who has a Rent-charge comes to the Land by Tort, and after 
renders it to him who Right has, by this his Rent is extinguiſhed; Quæ- 
re. Br. Extinguiſhment, pl. 31. cites 34 Aff. 15. per Belk. 5 

16. But if the ot her recovers the Land agaialt him vy th: Law, the Rent 
is revived, bi... „„ 
1. Unity ot Poſſeſſion of a Manor, which is within the Cingae Ports, 

which comes to the King as Eſcheat as Parcel of the Honour of H. and the 
King grants it over, this is no Extinguithment of the Franchiſe; there- 

tore it ſeems that this goes with rhe Land and not with the Seigniory, as 

in the Caſe of Glouceſter- Fee. Br, Extinguithmear, pl. 9. sites 49 E. 

18. Annuity by a Prior againſt a Parſon of a Church, and cohnted by 
Preſcription ; It is a good Plea to ſay that A. B. was ſeiſed of the Aub 
ſen Tempore H. 3. and gave the Advuwſon to the Predeceſſor of the Plaintiff 
in Fee who purchaſed it to hold in proper Jie, ſo that the Parſonage was 
appropriated in Fee, tor the Unity of Poſſeſſion determines che Annu- 

ity. Br. Extinguiſhment, pl. 36. cites 2 H. 4. 19. „ naove 
19. Where Lands of an Abba charged with Tithe come to Lay Hands, 
and after return to the Hands of the Abbot, yet it ſhall be diſcharg'd 
of the Tithes; Per Thirn; and theretore it ſeems that he thall pay to 
the Tithe again. Br. Extinguithmenr, pl. 12. cites 11H 4. 34, 35. 

20. An Executor to whom the Teftator was indebted may pay himſelf ; 
Per Hill; But Brook ſays the Law ſeems to be contra; For if he admi- 
niſters as Executor the Debt is determined. Br. Executor, pl. 59. cites 


2413.4 35- „„ e Be 
er. Profit Apprendey is extinẽt by Unity; Arg. 3 Bulſt. 339. cites 
wo fo Affe, if a Man ſeiſed in Fee grants a Rent-charge in Fee, and 
gives the Land in Tail, and the Tenant in Tail aliens to the Grantee in 
Tee, and he aliens to another, and the Tenant in Tail has Iſſue and dies, 
and the Iſſue brings Furmedon and recovers, and the Grantee arfirarns, 
and the Iſſue ſays that he purchaſed the ſame Land and fo extinguiſhed 
his Rent, the Grantee ſhall ſhew how after this che Iſſue brought For- 
medon and recovered, this ſhall not aid him co revive the Rent. Br. 


Extinguiſhment, pl. 18. cites 19 H. 6. 45. 85 „ 
23. If a Man has Warren in other Land, and after purchaſes the Land, 
the Warren is not extinct ; for it is not like to a Rent or Common. Br. 
Ext inguiſhment, pl 5. cites 35 H. 6. 56. e . 
24. Ia Debt the Avbet of D. granted ta. S. a Corody, viz. fo much of 
Bread and fo ot the Reſidue &c. for Term ot bis Life faciend' talia Ser 
vic* prout F. V. & alii ufttar* fuer faccre, and atrer the Grantee let the 
Corody again to an Abbot for ten Years rendering 31. per Ann. and he 
brought Det of the 31. and the Allet aid ihat the Grantee did not do 
the Service, aud the Grantee ſaid that be 15 nd vound, for by the hy the 

| | | | orcdy 


7 


Becauſe it has Exiſtence notwithſtanding the Uniry ; ay. Lat 453. cites 12 H. 7. 4. 
ic 


%: 
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Corody is ſuſpended ; And per Catesby, the Services ought to be done, for 

. it is not ſuſpended by the ſecond Leaſe, as it is in Cafe of Land leaſed by the 

Tenant to the Lord ; tor there he cannot diſtrain ; but in this Caſe the Ser. 

A vices are to be done by his Perſon, by reaſon of the Grant of the Corogy, 

therefore he ſhall do the Services as well during the Leaſe for Years 

| as before, tor it is in effect a Grant upon Condition; and therefore if he 

does not do the Services he ſhall loſe the Thing granted; Contra of a 

Seigniory in Land, for there he may diſtrain, but here he has no other 

Remedy for the Nonteaſance, bur ro retain tor the Condition. Br, Ex. 
tinguithment, pl. 34 cites 20 E. 4. 12. N 


25. A Man leaſed Land for Years ; the Leſſee leaſes part of the Term to 


the Leſſor rendering Rent, it he after ſurrenders to the firſt Leſſor, the Rent 


reſerved upon the ſecond Leaſe is determined. Br. Extinguithment, pl, 


34. Cites 20 E. 4. 12. per Brian. 


26. And if a Man leaſes Lands to one for Years rendering Rent, the 


Leſſor grants the Rent to V. S. and after the Tenant for Years ſurrenders, 
the Rent is not extinct, Ibid, 


27. And if a Man enfeoffs me upon Condition to render to him 10]. ſuch 


a Day, and after I leaſe it to him for Tears rendering certain Rent, and at 
ie Day I dot not pay the 101. now he thall recain the Land, and the 


Rent reſerved by me upon the Leaſe is determined and extinct. Br. Ex- 
tioguiſhmenr, in pl 34. cites 20 E. 4. 18. Os 
28. It a Man makes me his Steward of his Manor with a * 51. per 
Ann. and a Robe, and after I grant all this to an Abbot for Years ren. 
dering Rent; it the Grantee does not hold the Courts, he thall not have 


the Rent reſerved; quod Curia conceſſit. Br. Extinguiſhment. pl. 34. 


eites 20 E. 4. 12. per Catesby. | 
And: 26, 


E * ** C. or Law Day is appendant, and the King purchaſes two Parts of the ſame 
Tee, "ro Manor with the Appurtenances, yet the Court Leet by ſuch Purchaſe is 
the Intent; not extinct, but remains ſtill appendant to the third Part of the ſame 
for at leaſt Manor; and this was the Opinion of the Juſtices of C. B. Bendl. 20. 
rar wor. pl. 30. Hill. 28 H 8. Anon. cites 33 H. 6. tol.g. & 15 E. 4 fol. 5. 
Let wih Trin. 6 E. 3. Fitzh. Quare Impedit 30. Trin. 28 H. 8. Dier fol. zo, 
the third p 209. Boy DS NE . 
Coparcener, 


and the has not all the Leet in her by reaſon of the Alienation aforeſaid made by her two Sifters, eite: 


Hill. 28. H. 8. 


Le. 248. 8. 30. 7ythes are not extinguiſhed by Unity of Poſſeſſion. Cro. E. 216. 
C.— e. pl 13. Hill. 33 Eliz. B. R. Wickham (Bp. of Lincoln) v. Cooper. 
300. Stile | : n 85 . 7 
„ Miller 31. A Farmer of the King of a Capital Meſſuage makes a Conduit to 
convey the Water to his Houſe, which he carries acroſs the Land of a 
Copy holder of the Manor; after the King grants the Capital Meſſuage 
to A. with the Appurtenances, and the Copy bold was granted to ano- 
ther Perſon. The Farmer to amend the Pipe breaks the Land of the 
Copyholder ; adjuged juſtifiable, becauſe Terra tranſit cum Onere. 
Mo. 644- pl. 889. Trin. 43 Eliz. B. R. Gay v. Broẽ-. 
By the Co- 32. Common is deſtroyed by Unity of Poſſeſſion. Arg Poph. 166. cites 
bare 1 as to the Common 4 Rep. Terringham's Caſe. Goldsb. 3. pl. 6. 
che Low, Abbot of Weſtminiter's Cafe. Up pee = 
the ancient | 5 e 5 | 
Common is extinct, and if by a new Grant he grants Common with it, it is a New and not the An- 
cient Common. Cro. E. 594. pl 40 Mich. 43 Eliz. C. B Worledge v. Kingswell. _ | 
Commoner by Preſcription takes a Leaſe of the Land out of which &c. for twenty Years, this 


dees not deſtroy the Preſcription, becauſe the Suſpenſion is only to the Poſſeſſion and not to the 
Right, and the Inheritance ot the Common ſtill continues. Co Litr. 114. 8. — Common appen- 
dant, and Liberty to convey Water, to avoid Nuſances, and ſuch Things of Neceſſity no Unity can 
extinguiſh, and ſhall paſs as appendant & quaſi Incidents to their Principal. Mo. 644.. pl. 889. Trin. 
43 Eliz. B. R. in Caſe of Guy v. Brown. Common appendant is extin&t by Unity, Per Crew 
Ch. J. 3 Bulſt, 341. in Caſe of Sury v. Pigor, cites 4 Rep. 38. Terringham's Caſe. | 


33. Things 


29 It three Coparceners are ſeiſed of a Manner in Fee to which a Leet 


FExtinguiſhment. 
33. Things which have their Original out of Land, and not otherwiſe, 
and are due in reſpect of the Land only, and are part of the Profits of the 
Land, are always extinguiſhed by Unity of Poſſeſſion, if a Man has 
an equal Eſtate in both; As are Seigniory, Rent-Charges, Commons, | Cl 
Ways &c. But Things not ifluing out of Lands as part of the Pro- 11 
fits, but being derived otherwiſe and due in another Reſpect, though | 
they be taken and had within certain Lands, are not extinguiſhed by 
Unity of Poſſeſſion, as Wartens, Franchiſes, Waite, Stray, Wreck, 
Leet &c. and Things which are part of the Profits of the Land and 1 
payable by ſuch Perſon only who has the Land, yet it they commence | W | 
upon any Perſonal reſpe& and not in reſpect of the Land, and ſo the 1 
Perſon is only charged and not the Land, are not ext inguiſhed by Uni- . 
ty of Poſſeſſion, as Annuities, Tythes, Proxies &c. Dav. 5. 6. Trin. 
2 Jac, in Scacc. in the Caſe of Proxies. fs 
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34. Incloſure is deſtroyed by Unity of Poſſeſſion, becauſe it is not Per Crew 
natural as a Water Courſe is; per Whitlock J. Poph. 170. Paſch. 2 _ 5 2 
; : | 1 becau 
Car. B. R. in Caſe of Sury v. Pigot. the Preforipe 
3 . 08 tion was 
gone, cites 3 Jac. Day v. Drake. — It is extinguiſhed and not to be revived. Arg. 3 Bulſt. 339. in 
Caſe of Surry v. Pigor. cites 39 Eliz, Harrington's Caſe, — D 25. b pl 19. but no judgment. 
Adjudged Vent. 97. Bolus v. Henſtock.—— Raym. 192. Bolus v. Henſtock S. C. but no Judgment. 


— A Fence is, per Doderidge J. Lat. 154. — Arg. 3 Bulſt. 3 39. cites 36. Eliz. B. K. Hernden 
v. Crouch . Fen a 


35. Things which have no Exiſtence during the Unity are ea kinguiſbed by 
' the Unity. See Lat. 153. Trin. 2 Car. in Caſe of Sury v. Pigot. 
36. A. has a Stream of Water-which runs through a Leaden Pipe ; if Noy. $4. in 
B. purchaſe the Land where the Pipe is and cuts and deſtroys it, the Cale of Sury 
Water Courſe is extin& ; becauſe by this he declares his Intent and An 8 
Purpoſe that he will not enjoy them together. Per Doderidge. Palm. Lady 
446. Mich. 2 Car. B. R. in Caſe of Sury v. Pigot. 82 
| | | | % alc. 

37. If a Man has a Mill and a Water-Courſe to it over his Land, and Noy. 84 
ſells the Land, the Water ſhall not be ſtopped being Matter of Necel- S. C. 
ſity, and not like the Caſe of a Way, therefore nor to be extinct - 
by Unity, becauſe of Neceity, and the ſame hath a continual Run- 
ning; Per Doderidge J. 3 Bulſt. 340. Paſch. 2 Car. B. R. in Cale 
of Sury v. Pigot. EL | : PS 

38. There 1s a Difference between a Way, and a Common and a Water- 

Courſe, the two firſt begin by private Right by Preſcription by Aſſent, 
and may be extinct by Unity, becauſe the greater Benefit ſhall drown 
the Leis; But a Water-Courſe begins only Ex jure Naturæ, havin 
taken this Courſe naturally and cannot be averted. Per Whitlock . 
3 Bulſt. 340. Paſch. 2 Car. B. R. in Caſe of Sury v. Piggot. 

39. Way is extin& by Unity. Arg. 3 Bulſt. 339. cites 11 H. 4. 5.— gecauſe it 
and not to be revived. Ibid. cites Hill, 4 Jac, B. R. Jordan v. Arwood, has no Ex- 
—Cited D. 295. Marg. pl. 19.—Private Ways are extin& by Unity, fence dur- 

but not Ways * of Nec ſſity as to the Church or Market. Per Doderidge ]. Lad tan 
and ſays that Popham's Opinion was ſo. 3 Bulſt. 340. Paſch. 2 Car. 2 gone. 
B. R. in Caſe ot Sury v. Piggot. mm 5 CE Ay Foe . 
* Or to Land of Vendee, there being no other Way. Cro. J. 170. Clerk v. Cogg. = Sid, 39. 
111. S. P. Packer v. Welſtead. ———A Croſs Way of Eaſe is ex:inguiſh'd by Unity, But not if it 
be a Croſs Way ot Neceſſity. Per Doderidge J. Noy 84. in Caſe of Surry v. Piggot. 


5 V 8555 N 40. Marren 
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Becauſe if 40. Warren is not extinguiſhed by Unity of Poſſeſſion, becauſe 2 
— — Ex. Man may have Warren in his own Soil. Per Whitlock J. Poph. 170. 
888 Paſch, 2 Car. B. R.— And becauſe Warren and Ythes are Things 
the Volry collateral to the Land. Per Crew Ch. J. Ibid. 172. | 

Arg. Lat. | 


153. Cites 35 H. 6. 55, 56. 11 H. J. 25. D. 326. b. pl. 3. 


Caſe for 41. There were two Houſes, and the one preſcribed that the other 
Gebern 2 fhould mend the Cutter, and after wards they come to the Hands of 
through one Man and then he aliens one of them. This Unity ſhall deſtroy 
which Wa- the mending of the Gutter. Arg. Poph 166 cites 11 H. J. 25 —lt wag 
ter deſcend- argued on the other Side, Thar this was by the Cuſtom of London. 
OW 3 Ibid.— Per Whitlock J. The Gutter was not extingniſbed only by the 
ration was Unity of Poſſeſſion, but there alſo appeareth in the Caſe that the Pipes 
That he was were deſtroyed whereby it could not be revived. Ibid. 170. Per Dode- 


poſſeſſed of ridge J. a Reaſon is given in the Caſe of 11 H. J. 25. why a Gutter 


a Houſe and ig not extinguithed by Unity of Poſſeſſion, adly. Becauſe it is a Mat- 


2 ter of Neceſſity. Ibid. 172. 173. 
It was excepted to becauſe he lays himſelf but in Poſſeſſion of &c. and alledges not a Seiſin in Fee 
(as he ought to do) in the Perſon in whom he preſcribes. But he granted it would have been good 


it he had laid a Poſſeſſion of the Guter; but this he does not neither, ſo that it comes within nei- 


ther of the Rules ; Judgment was ſtay'd till moved of the other Side. 2 Show. 81. pl. 66. Mich. 31 
Car. 2. B. R. Pepyn v. Buſtin. | 85 94 8 


42. A. hag three Parcels of Land and there was a private Way out of the 
Air Parcel to the Second, and out of the two firſt Parcels to the third Par- 
cel. F. S. purchaſed all thoſe Parcels, and then alien d the two firſt to 
J. N. The Jury found that there was no other Way to come at the Land 
not alien d but through the other two Parcels. This Way being abſolute- 
ly neceſſary it was adjudg'd per tot. Cur, that the Way continues and 
is not deſtroy'd by the Unity. 2 Sid. 39. and 111. Mich. 1658. 
A R. Packer -v. Wellfesd. | 
43+ Where an Unity of Poſſeſſion extinguithes a preſcriptive Right it 
is requiſite that the Party have an Eſtate in the Lands a Dua, and in 
the Lands in Qua, equal in Daration, Duality, and all other Circum- 


fances of Right. Carth. 241. Paſch. 4 W. & M. in B. R. The King 


v. the Inhabitants of ri ages SY, 
44. It was admitted that where any Matter of Intereſt or Charge is 
claim'd upon Men's Eſtates, as Rents, Commons &c. ſuch are always 
 extinguiſbed by Unity of Poſſeſſion and never reviv'd. 4 Mod. 364. Mich. 
6 W. & M. in B. R. in Cafe of Peers v. Lucy, 


(D) _ Caſtoms. EY 
| Extinguiſbe F by Uni of Poſuſſon] ; 


By Unity 1. I Fa Cuſtom be annexed to the Seigniory there Unity of Pol 
13 I æſeſſion ot che Tenancy and Seigniory does not extinguilh the 
- and Services Cuſtom, 14 H. 4 8. 3 e 


annexed to 


Seigniory or to the Ld. are extinct, as Heriot Cuſtom, Ancient Demeſne, Fine for Alienation or 
Cuſtom to be Bedle to the Ld. or to collect his Rents and the like. But contra of Cuſtom running 
with the Land, as Gavel- kind, Borough-Engliſh. (pl. 6. intra] Dowment of the whole Land and 
the like; For this runs with the Land, and in this Caſe Unity of Poſſeſſion in the Ld. and Feoffment 
by him after ſhall not change the Cuſtom ; For this runs to a Number and throughout = whole 
| | | | | 5 Country 


» 2 
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Country or Manor, and not to the Ld. as a ſingle Perſon, as in the other Caſes before 
pl. 46. cites 14 H. 4. 2. Br, Extinguiſnmen, pl. 14. cites Br. Cuſtoms, pl. 19. cites $. C— 
Br. Cuſtoms, pl. 19. cites 8. C. Fitzh. Extinguiſhment, pl. 14. cites S. C. S. P. in the 
Caſe of the King as to Gavellk ind and the like, which runs with the Land, or in Cate of Glouceſter 
Fee, or where the Cuſtom &, That he that is ſcis'd of a Tenement in O for 30 Weeks ſhall not be 
oufted but by the King's Writ, although he has no Title, thar if the King becomes ſeiſed of the 
Land, yet it does not extinguiſh the Cuſtom ; fut where the Seiſin of the King is revers'd b Judg- 
ment in Parliament fo that his Seifin is deteated, there if the Cuſtom was gone before and the Fw at 

the Common Law, yet now the Cultom is reviv'd by this Repeal and fo it was adjucg'd, br. Ex- 
tinguiſhmenr, pl. 16. Cites 21 E. 3. 46. Br. Error, pl. 65. cites S. C. 


E 


. Br Avawry, 


— 
— 


2. Jf a Cuſtom be thar every Tenant of an Honour ſhall pay a Br. Avowry, 
Fine of Alienation, if the Ld. purchates a Tenancy or has it by De- pl. 46: cites 
ſcent or Eſcheat, and After aliens it dgain, pet the Cuſtom is de- 133 { 
ſtroyed in this by the amty of PPofleflton. 14 0. 4. 3. adJUDgeD. ringuith- 


ment, pl. 
12. cites S. C. 


3. And Note, That this Cuſtom is particular, for though it 
ny gs to diverſe Tenants yet of the Part of the Ld. but to one. 
; + 4» 7. be | 5 e 
a "= Bur if a Cuſtom be general throughout the County, there Unity 
of Poſſeſſton of the Lord doth not extinguiſh the Cuſtom though it 
be annexed to the Seignory. 14 H. 4. 7. 1 
F. But if d Cuſto en be annexed to the Tenancy the Unity of Br. Cuſtoms, 
Poſſeſſion of the Tenancy and Seigniory does not extinguiſh the 8* 39 e 
_ Cuſtom, 14 U. 48 Ss ps We Br. Avowry, 


| 5 . pl. 46. cites 
S. C. Fitzh. Extinguiſhment, pl. 14. cites S. C. s 


6. As fk the Ld. purchaſes Land in Gavelkind or Borough Engliſh Br. Cuſtoms, 
of the Tenant, this doth not extinguiſh the Cuſtom, becauſe it is es 
annexed to the Tenancy. 14 U. 4 8. 11 0. 7. 25. b. Br. Avowry, 


„„ 5 pl. 46. cites 
S. C—— Fitzh. Extinguiſhment, pl. 14 cites 8. C. 


J. Tf A. ſeiſed in Fee of a Houſe which has certain Lights by Pre- Hob. 137. pl. 
ſcription, and B. has another Pouſe next ꝗdjoining to ir, and B. tor- 73. oy 0 
_ tiouſly erects a Structure upon his Franktenement which averhangs IA 
the Houſe of A. and thereby ſtops his LIgNts, and atter B. purchaſes = 
in Fee the Houſe of A. and after grants or leates over to C. the Pouſe 
which was the Houſe of A C. has not any Remedy to abate this 
- Nuſance ; For by the Unity of Pofleſſion the Preſcription tor che 
Lights was extinguiſhed, ſo that C. ought to take it in ſuch Plight SAD 


is it was at the Time of the Grant * made to him; For the unity e. 937. 


: pore the Tort, both being in the ſame pand who might do wit 
ar 0s Pleaſure. Per Cur. Hobart's Rep. 175. between Robins 5 
an arnes. © 9 5 | . | 

8. So it is if B. after pulls down his Houſe and rebuilds it in the Hob 131. 


_ ſame Manner as ir was before, ſo that he doth not make it to over- en 


hang more than it did overhang at the Time of the Grant made to dg 


C. Hob. Rep. 175. Agreed per Cur, e 
t . to over-hang more than before Action lies for _ Bi nl 
C. to remedy it, for it is a new Tort. Dab. Rep, 175. in the ſaid in . 


Caſe of Robins and Barnes. Jac. S. C. 


| . e eee ee | accordingly, 
10. Tf A. ſeiſed of a Houſe in Fee in which he has Lights by Pre- Hob. 131. 

ſcription, and after purchaſes another Houſe in Fee next adjoining, pl. 173. 

and after grants or leaſes the Houſe which has the Lights n 


x 2 S. C. 
C. the breſcription is revived, for this 18 but an Eaſement a ae aingiy. 


foredope or a 


3 r——— 


Dae. ah — — Cy ———— ee, 
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r the Houle, and therefore not extinct by the Unity. Hob. Rep, 
N 1 175. Dt bitatur. | | | ; 
Note there is a great Difference between Intereſts and Profits, As Rents, Commons &c. and bare 
Eaſements, ſuch as are Lights, Air, Gutters, Stillicidia, and the like; for though while they are 
in one Hand they may be ſtopped or foredone, becauſe a Man cannot be ſaid to wrong himſelt, yet if 
they be divided, Things of that Nature (ftill in Being) do revive, becauſe they are of no leſs Ule of 
themſelves in one Hand than in divers, being equally (Rebus ſtantibus in the ſame Uſe and Occupa- 
rion) Oy for the ſeveral Houſes to which they belong ; bur clearly, it even ſuch Things be 

tered while they are in one Hand, and ſo being the Houſes be again divided they can- 


nat be re ſtored by Law, but muſt be taken as they were at the Time of the Conveyance. 


11. Two have Tenements adjoining, and the one has a Gutter in the 
other's Land, and atter the one purchaſes both, and after he aliens the one 
to one, and the other to another, the Gutter is revived notwithſtanding 
the Unity &c. by reaſon that it is very neceſſary; Contra if he who had 
both had broke the Gutter, Br. Extinguiſhment, pl. 60. 


IR 2 , 4. g 1 —"_ 


- — — — — a FRY R 4. - 


(E) Ads in Law. 


Br. Ertin- 1. F | Lands deſcend to two Coparceners out of which one has 2 

Buiſhment, Rent- charge iſſuuing, this does not extinguiſh the Rent but 

$1.17 15 only ſuſpends it; for after Partition it ſhall be revived, 7 h. 

For rh 5 6. 3. TY | f | | | | 
out th Parties, S. P. Arg. Hetl. 71. 


Andafer 2. 80 lt is if Lands deſcend to tiwo Copatceners, whereof one 
"Ra 5. he Seigaiory, this daes not extinguiſh the Seigniory. 


revive for | 
the Portion. : | 85 | „ 

Br. Extinguiſhment, pl. 17. cites S. C. And if in ſuch Caſe the Father has one. Acre within 
the Seigniory of that Daughter, and another Acre not within ir, and the two Danghters enter and 
make Partition, and this laſt Acre is allotted to the other Siſter who has not the Rent or Seigniory, 
rhere the Rent or Seigniory is revived in toto. Ibid. pl. 25. cites 9 Aſſ. 22. 


3. Ik the Meſne takes the Tenant to Wife, this does not extin⸗ 
guiſh the Melnalty but only ſuſpend. 7 Þ. 6. 3. b. e 
4. Bur if the Melne and Tenant intermarry and have Iſſue, and 
the Meſnalty and Tenancy deſcend to the Iſſue, this extinguiſhes the 
PMelnalty, and ſhall not be revived after though the Iſſue dies with 
_ out Iſſue, by which the Melnalty ought to go to the Peirs of the 
Hart of the Father, and Tenancy to the Heirs of the Part of the 
Mother, tor this was not intended at the Time of the Conjunction 
_ of the Eſtates. 7 . 6. 3. b. dubitatur. 8 
J. Lord and Tenaut; the Tenant leaſed for Life, Remainder over in bee, 
and he in Remainder dies without Heir, there the Remainder is fallen, 
and the Jeipgniory is extint? immediately, and the Lord ſhall not after 
have any Services of the Tenant for Lite who was his Tenant before; 
Quod Nota; and fo fee that he in Remainder is Tenant though he 
is only Tenant to the Avowry, which ſee plainly in Skrivener's 
Cale 15 E. 4. 13. Br. Extinguiſhment, pl. 3. cites 3 H. 6. 1. 
6. It Executor who has a Leaſe for Years by his Teſtator purchaſes 
_ the Franktenement the Leaſe is clearly extinguiſhed, Br, Surrender, pl. 
52, cites 4 E. 6, 0 8 


7. Quale 


— _———— 
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7. Quale jus, where a Man purchaſes a Fee-Farm &c. of an Abbot, 
viz. certain Land, rendring to the Abbot and to his Succeſſors 201. per 
Anaum, there if all the Monks die the Rent is extin& aotwithitanding 
others are newly created there; Per Newton and Paſton. Br. Extin. 
guiſhmenr, pl. 35. cires 20 H. 6. 7, 8. | 

8. In Annuty, the Plaimiff made Title that all his Predeceſſors were 
ſeiſed of an Annuty by the Hands of one A. Parſon of the Church of D. 
and all his Predeceſſors Time out of Mind &c. till ſuch a Year &c. and jor 
the Annuity arrear he brought this Action. The Defendant ſaid that the 
Parſonage is, and has been, appropriate to the Priory of B. before Time of 
Memory, which is the Abbey of Gaen in Normandy, and that E. 3. ſeiſed 
ther Poſſeſſions for War, and the Land of all Priors Aliens, which con- 
tiaued till King H. 5. and Anno 2 H. 5. all theſe were given to the King 
and his Heirs, and King E. 4. granted this Parſonage to the Dean of St. 
Stephens and to his Succeſſors, dijcharged as it was in his Hands, and the 
other demurred; and it the Parſonage be diſcharged or not is the Que- | 
ttion? or of the Annuity be extinct by reaſon of the Appropriation ® And it 
ſeems in a Manner by all, quod non, but whether it was gone by the Pol- 
ſeſſion of the King, and by the Act of Parliament which gave the Pol- . 

ſeſſion to the King in Fee, or be revived by the Gilt to the Dean in 
Fee or not &c. and by the beſt Opinion it is not determined but ſuſ- 
pended during the Poſſeſſion of the King, and is now revived ; for the Fer- 
ſon of the Parſon was charged by reaſon of the Parſonage, and not the 
Land; And though the King cannot be a Parſon, yet ir is only a Suſ- 
penſion, and when there is a new Parſon made this is revived ; But per Va- 
vraſor, the Gift of the Land by Act ot®Parliament diſcharges the Annu- 
ity becauſe every one is Party to the Act, bur no other ſaid ſo; And 
as it ſeems this cannot be becauſe the Parſon was charged and not the 
Land; And where a Parſon has Annuity of the Vicar, and he enters into 
the Vicarage, this is no Bar in Writ ot Annuity [and cites] 10 H. 5. tor the 
Parſon is charged and not the Soil, and ſo no Suſpenſion; And per 
Frowike J. the Writ of Annuity lies well, a:d the Annuity is not de- 
| termined ; Quære. Br. Extinguiſhment, pl. 22. cites 21 f. 7.1. 
9. And per Butler, if a Parſon grants an Annuity and reſigns, and af- 
ter the Patron and Ordinary confirms it, this is not good, For it was 
determined before by the Reſignation. Ibid.  _ > 8 
10. And per Butler, if a Man had had Common in this Land, yet 
now they may uſe their Common again notwithſtanding the Act of Par- 
liament ; Quære in Manus Regis; For per Kingſmill they are not out 
of Poſſeſſion by Office which intitles the King to the Land. Ibid. 

5. It Land out 1 Rent is granted be recovered by eigne Title all 
the Rent is extinct ; Bur if a Diſtreſs tor the ſame Rent be limited on 
other Land, and that Land be evided, yet all che Renc remains. 
Rep. 24. b. cites the Opinion of Finchden in 41 E. 3. 15. and atirmed 

it tor good Law in But's Caſe, Trin. 42 Eliz. C. 

12. Note, this Difference was taken by Saunders, viz. that if a 
Leſſee for Years as Executor purchaſes the Reverſion, this ſhall extinguiſh 
the Term becauſe it is his own Act; But if one that hath a Reverſnon 
be made Executor and hath a Term that way, that ſhall not be an Extio-_ 
guiſhmenr, becauſe the Term and the Rever/ion are conjoined by AF in 
Law. Freem. Rep. 289. pl. 338. Hill. 1696, Anon. . 


2 3 


gr. Com- 


moner, pl. 
22. Cites 


1 


2 
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(F) What Thing ſhall be extinct by a Feoffment or 


other Act of the Party. 


1. 1 J the Lord enfeoffs the Tenant of the Land ſince Quia Emptores, 


(admitting that he map, but Quzre how he can the Tenant 
being in Þoſſefliion) this extinguithes the Seigniory. 3 Y. 6. 43. b. 


admitted 17 E. 3. 32. 22 E. 3. 18. b. Curid. 39 E. 3.20. b. 


2. It che Lord of a Manor who has Common de Jure in his Waſtes 
die 4 3 this extinguiſhes his Common, 18 E. 3. 44. 

18 All. pl. 4. | | 

3. Tt a . makes Feoffinent of Land in which he has Common ap. 
per Cur. between Catesby and Wilkinſon, . 1 

4. If A. poſſeſſed of a Term for Rears deviſes it to his Wife for 
18 Years, and after to B. his eldeſt Son tor Lite, and after to the eldeſt 
Iſſue Male of B. tor Life and dies, and after the 18 Bears B. enters 
and is polfleſſed, and after C. his eldeſt Iflue Male is born, and after 
B. makes Feoffment in Fee of the Land and dies, this ſhall not de: 
ſtrop the Eſtate of C. he being born before the Feoffment 8 May 
1638, 14 Of King Charles upon a Reference out of Chancery to 
Juſtice Jones, Crook and Berkley, between Cotton and Heath, By 
the ſald Juſtices reſolved and ſo certified accordingly, and it was 


. then ſatd that the Dpinion of the Ld, Keeper was accordingly. See 


8 Rep. 96. b. | X „ . 8 
5. An Abbot having Occaſion to go beyond Sea made J. F. his Pro- 
curator to preſent to ſuch Benefices as became void in his Abſence. J. S. 

preſented in the Abbot's Name to one of his own Benejices or Ad vowſons. 


It was held that the Right of his own Advowſon did not paſs; But 
yet it is an U ſurpation of the Abbot to that Church; Arg. Godb. 319. 


cites 237 K.3. 66; 


6. Lord Meſne and Tenant, the Tenant holds by 3d of the | Meſne, and 


he over the Lord by a Penny, and the Meſne dies without Heir, and 


the Meſnalty eſcheats to the Lord, by this the Seigniory is extinct in the 
Meſnalty, and the Meſnalty is now all the Seigniory which the Lord has; 
and theretore now he who was Lord ſhall have 3d. where he ſhovld 
have but a Penny before. Br. Extinguiſhment, pl. 39. cites 20 All. 


7. It Conuſor infeoffs the Conuſee after Execution, this extinguiſhes the 


Execution notwithitanding that the Feoffment be upon Condition, and 
the Condition is broken, and the Conuſor re-enters, Br. Feoffment de 


terres, pl. 6. cites 46 E. 3. 30. 


8. Where the Lord releaſes Part of his Services, yet the reſt remains, - 


ſo that a Man cannot plead Hors de ſon Fee. Br. Avowry, pl. 46. cites 
9. It Lord, Meſne and Tenant are, and the Lord releaſes to the Tenant 
all his Right, by this the Meſnalty is extinct; tor the Meſue has not the 


; : Meſnalty but in reſpect of the Charge over, that if the Charge over be de- 


termined there is no more Cauſe to have Service of the "Tenant para- 
vaile. Br. Extinguiſhment, pl. 38. cites 8 H. 6. 24 


10. But per Librum Little. in Releaſes if there was a Surplus of Ser- 
vice, the Meſne ſhall have it notwichſtandiog the Releaſe as a Reat- 
| II. 9 


2 4 
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. by 7 Aft. pl. 2. if the Tenant enfeoff's the Lord the Meſaalty 
is determined. Ibid, 


12. Note the King may extinguiſh a Corody by a Grant or Releaſe to an 
Abbot, Br. Extinguiſhment, pl. 42. cites 8 H. J. 12. | 

13. But he cannot extinguiſh Tenure by Reaſon of his Preroga- 
tive; for the Land ought to be held of ſomebody. Ibid. 

14. Per Huſſey, it the Baron has a Term by his Feme and makes a 
 Feeff ment in Fie upon Condition, and re-enters for the Condition broken, and 
the Leſſor enters, and the Baron dies, the Feme ſhall not have the Term; 
tor the Baron had Power to forſeit it. Br, Extinguiſhment 59. cites 
11 H. J. 25. | a 

15. As if the Lord grants the Seigniory to the Diſſeiſor of his Tenant, 
and the Tenant re-enters, yet the Seigniory is extinct. Ibid. 

16, It a Man leaſes to one for 10 Years, and after leaſes the ſame Land 
to another for 20 Years, and the firft Leſſee purchaſes the Rever/ion in Fee, 


yet the firſt Leaſe is not extinguiſhed, becauſe the ſecond Leaſe which 


is for twenty Years is Meſne between the firit Leaſe and the Fee-tim- 
ple, which is an Impediment of the Extinguiſhment. Br. Extin- 
guiſhment, pl. 54. per Hales. Fat TEE 
17. A Releaſe ot all the Right to the Land does not extinguiſh 
7ithes, tor they are not iſſuing our of the Land. Cro. E. 216. pl. 13. 
Hill. 33 Eliz. B. R. Wickham Bp. of Lincoln v. Cooper. 
18, Feoffment by Leſſee is an Extinguiſhment of his Term; Per Poph. 
(ro. E. 322. pl. 10. Paſch. 36 Eliz. B. R. in Caſe ot Read and 
Morpeth v. Errington, alias Mitford v. Fenwick. 


19. It one executes Authority in any Land given by another he does So of Sale 


got extinguith Hi own Intereſt in it, As if Leſſee tor Years makes Live- 


of Land by 


ry as Attorney of the Leſſor. Mo. 605. pl. 835. Hill. 42 Eliz. B. R 1 


- Diggs's Caſe. So ot Land fold by Commiſſioners of Bankrupts where 
one has Right. Godb. Arg. 312. Bs Df 


ment by Force of the Will he paſſeth nothing of his own Right but only as Executor; 
507. 


„ 


rg. Godb. 

319 —80 

if Executor 
makes Feoft- 


Arg. Godb. 
Executor cannot make Feoffment but ought to make a Sale, and the Vendee, viz. the Bar- 


gainee, is in without Livery; But if he makes Livery in his own Name, then he gives away his 
own Right; Arg Godb. 314. Cites 19 E. 3. 19. at Attorney gives Livery in the Name of 
his Maſter he gives nothing of his own Right, but if in his own Name it is otherwiſe ; Arg Godb. 


314. Cites 49 E. 3. 19. a | | 


20. If the Tenant deviſes that the Ld. ſhall ſell the Land, and the Ld. 
ſells the Land, yet the Seigniory remains. Co. Litt. 52. a. 
21. Leſſee for Life makes Feoffment, and a Letter of Attorney to Leſſor 
to make Livery, who does fo, yet he ſhall enter for the Forfeiture. But 


had ir been Leſſee for Tears that had made ſuch Feoffment it ſhould bind 


the Leſſor; For Leſſor cannot make Livery as Attorney to Leſſee for 

Vears, becauſe he had no Freehold of which to make Livery but that 

Was in the Leſſor. Co. Litt. 52. a. 3 5 | 
22. Upon the Statute 13 Elix. 4. which makes Lands of ' Receivers 

liable for their Debts, if the a, ells, the Right of rhe Accomꝑtant 

paſſeth, but not the King's Right. Arg. G 

Paſch. 21 Jac. in the Exchequer. er: 


odb. 3 19. in pl. 417. 
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(F. 2) Avoided or prevented. By what Act. 


I, HE Grantee of a Rent-Charge purchaſed Parcel of the Land, 
7 43 and the Grantor granted him that notwiihſtanding this he might 
diſtrain in the Reſt of the Land, and that the Grant thall ſtand in Force, 
and Finch held that it was good, by which the other {aid that he did 
not charge by the Deed. Br. Charge, pl. 48. cites 46 E. 3. 32. 
2 Roll Rep. 2. A, makes a Leaſe for Nears to J. S. rendring Rent, and then grants 
245. Far- the Reverſion for 40 Tears to B. and C. which he afterwards conveyed to 
to them and their Heirs by Bargain and Sale, and covenanted to levy a 


* . . 
je eng J. Fine accordingly to make them Tenants tothe Præcipe to ſuffer a Common 


643. S. C. Recovery to another Uſe; the Bargain, Fine and Recovery were all 

executed, and it was adjudged that they made all but one Conveyance, 

and that the Reverſion was not deſtroyed, and by Confequence the 

Rent not extinguiſhed ; tor though the Bargainor might intend to deſtroy 

the Reverſion by making this Grant to them and their Heirs, yer the 

Bargainees could never have ſuch Intention, and though they were 

now ſeiſed to another Uſe, yet by the Srature of Uſes their tormer Right 

is faved which they had to their proper Uſe ; and their Intention being 

cnly ro make a Tenant to the Præcipe, the Statute hl be ſo conflrued 

. that the Intent of tbe Parties [hall ſtand. Arg. 2 Mod. 234. in Caſe of 

Addiſon v. Sir John Otway, cites 2 Roll. Rep. 245. Mich. 20 Jac, 
B. R. Farrowes v. Farmer. 5 N 

3. A, conveyed Lands to B. in Fee with a Covenant to make further A. 

ſurance; Aiterwards B. leaſes to A. for go Tears, and then A. males 

Jurtker Aſſurance upon Requeſt; this bars and conveys the Leaſe for 

Years, unleſs there were tome precedent Agreement to the contrary. But 

it there had been any ſuch precedent Agreement, then they held that 

it would have operated only in Confirmation and Corroboration of the 

| Leaſe, and would not have deſtroyed it. Per Hale Ch. B. Hardr. 402. 


Paſch, 1) Car. 2. in Scacc. Cites it as one Heale's Cale. : 


— —— — — * k —” — — — — 


N (G) Suſpenſion. 
[Of Rent or Common. 


1. IF Leffor for Bears enter into Part of the Land all the Rent is 
I Onion 

Hob. 190. 2. It a Yan leales for Bears rendring Rent, and Lellee leaſes 
pl. 236. it ro another at Will, and the firſt Leſſor at the Rent-Day enters into 
S. C bur Part of the Houſe leaſed by Licence of the Leſſee at Will, yet this 


„ 


not appear. DOth not ſuſpend his Rent. This was adjudged in B. between 
Futt. 6, Darre! againſt Andrews and Cope. AND . 15 Ja. B. R. this was at- 


6. Cw. firm'd and admitted per Cur. and the Counſel at the Bar. 
nothing ſai | a 
as to 4 ſuſpending the Rent Brown]. 69 Darrel v. Andrews, S. C. & S. P. as to Entry into 
Part, but not ſaid to be by Licence, but no Opinion as to the Extinguiſhment. . 


Sce pl. 2. 3. If a Pan leaſes for Bears rendring Rent, and the Leſſee 
Noc chere. leales it to another at Will, and the Leller at Will licences the firſt 
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Leſſor to enter into Part of the Houſe, and the Leffor by Force of ll 

his Licence enters and continues there by the Space of half a Year, | j 
I 
| 
' 


during which Time the Rent-Day incurs ; yet this doth not ſuſpend 
his Rent, for the Leaſe at Will ts not determin'd Vp the Licence 1 
to enter, for this does not amount to a Leaſe for halt a Bear, for | 1 
the Licence was not for any Time certain but only to enter; and | 
after he continued there by Hirtue of this Licence by Permiſſion for 
the Time atorefatd. This was adjudg'd in B. between Dorre/ 
againff Andrews and Cope, und Paſch. 15 Ja. B. B. this was af. 5 1 
firm'd and adjudged per Cur. D. 16 Ja. B. R. in a new 1 
Action between the fame Parties this was adjudg'd again upon Fi 
a Demurrer, | . 
4. Ik a Commoner incloſes Part of the Waſte out of which he hag ee tit Com. 
Common iſſulng, this ſuſpends his Common. P. 1 Ja. B. ad- r. 
judg d in Braaſbaw's Caſe. | | Oe and (F.a) 
5. In Aſſiſe a Man leaſed Land for Life rendring 101. Rent per Ann. Br. Arrear- 
The Rent of one Day is arrear, and the Leſſor diſſeiſes the Leſſee, and after ages, pl. 17- 
another Day paſſes, and the Leſſee brought Aſſiſe of the Land and recover d, rug 5 C. 
and the Leſſor brought Aſſiſe of the Rent, and the Term incurred during 
3 he Seiſin of the Leſſor by Diſſeiſin was recouped in Damages, and ot the 
Term arrear before the Diſſeiſin, the Leſſor recovered it in Damages; 
and ſo ſee that the Unity of Poſſeſſion in the Land does not extinguiſh the 
Kent which was due before the Diſſeiſin; Quod nota, Br. Extinguiſhe 
ment, pl. 24. cites 8 Aff. 3). OS 
6. Aſſiſe of Common f Paſture, the Tenant pleaded that in the Time of 
E. 2. the one Land and the other were in the Seiſin of M. and ſo by Unity 
the Common is extinit; the other ſaid that the Land to which be claimed 
to be appendant is ancient Lana, to which Common has been appendant 
Time out of Mind, and therefore the Aſſiſe awarded. Br. Extioguith- 
ment, pl. 27, cites 14 Aſſ. 21. & concordat 15 Af. 2. It. North. 
But Brook ſays it that it is againſt Law, and that the Unity is Ex- 
tinguiſhment ſor ever. 3 
7. If Leſſor does any Thing that amounts to an Entry though he de- 
part preſently, yet the Poſſeſſion is in him ſufficient to ſuſpend the Rent, 
and he ſhall be ſaid Extratenere the Leſſee, until the Leſſee has done 
an Act that amounts to a Re- entry. Le. 110. pl. 149. Paſch, 30 Eliz. 
CB. -Cibet v. Hills... „ . 85 
8. In Debt for Rent reſerved on a Leaſe of a Warren of Conies ; the 
| Detendant pleaded that the Plaintiff had plowed a Field Parcel of the 
Warren by which the Conies had not ſufficient Paſture; but the Court 
(abſente Anderſon) held it no Plea ; for it is not a Rent but a ſeigniory 
[Sum] in Groſs due by reaſon of the Contract, by which the Entry 
or Uſer of that Part is not any Suſpenſion. Noy 60. 39 Eliz. Anon, 

9. In Debt on a Demiſe tor Rent, the Defendant pleaded that before Comb. 389. 
the Rent due the Plaintiff did enter upon him, but did not ſay that he did Trin. 8 W. 
expel or hold him out, and ſo Iſſue was taken upon Ven Intravit and 3: B. R. the 

found for the Defendant and judgment given tor him; for though the C cited 


Plea in Bar was inſufficient, yet che Verdict was full to the Iſſue. Hob. 55 Hou er 
326. pl. 396. Trin. 1) Jac. Rot. 862. Reynolds v. Buckle. be tpok the 


| | | | Caſe to be | 
miſprinted; for the Entry is no Bar, Expulſion makes the firſt Part of the Bar and holding our the 


reſt. The Book ſays it was found for the Defendant, which could not be, the Judge mult direct the 
Jury otherwiſe. | | | 3 


— — 


— 


10. Entry and taking Poſſeſſion by Command of Leſſor does not ſuſ- 

nd the Rent; but it he commands to ejec# Leſſee, this ſuſpends the 
Rent. Palm. 150. Mich. 18 Jac. B. R. Heydon v. Godſale. 

11. Taking away a Pent hollſe fixed to the Premiſſes is a Treſpaſs but 
no Suſpenſion, 2 Jo. 148. Paſch 33 Car. 2. B. R. Roper v. Loyd. 


— 
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(H.) What Act will make a Suſpenſion. 
[ Of Part or of the Whole.) 


A Lev. 143: Ya Rent Service Cannot be ſuſpended in part by the Act of the 
rin. 2 / 


r HR. < Far, and in eſſe for the other Part. Co. Litt. +847 1 


Twiſden T* ſaid, that what is ſaid by Cook that Rent Service cannot be ſuſpended in P i 
in Part hoot Reaſon and Authority.— 9 Rep. 134. b. DE Pe 88 and in Eſſe 


Ake e Tf the Land out of which the Rent iſſues deſcends to the Gran- 


Rent, a Man 3 
n and another as Coparceners till Partition the Rent 
tour Acres 18 lu pended as TO che Diitreis. 34 All. 15. | | 

of Land has | e | OS | 

Iſſue a Son and a Daughter by one Venter, and two Daughters by another Venter, and granted 1001, 
out of his Land to his Son in Fee, the Son died without Iſſue in the Life of his Father; the Father 
died; the Land deſcended to the three Daughters; and becauſe the Intire Rent deſcended to the 
eldeſt Daughter who is of the whole Blood to her Brother, therefore it is not extinct but for the 
Portion; quod nota by Award by Advice of all the Juſtices. Br. Extinguiſhment, pl. 31. cites S. C. 


Cro. le. . If Tenant in Tail the Remainder in Tail are, and Tenant in 
BEBE Tail grant a Rent in Fee ro him in Remainder, this is not anp 


15. P. Suſpenſion of the Rent, inaſmuch as it iſſues out of : 
exactly s ktenetent. ich. 15 Ja” B. B. between Durton and J ah 
oe = tot, Cur. and that it may be granted over by him in 
Cro. Le 4. 80 it Tenant in Tail the Remainder in Tail are, and he in 


bat dor ex. Remainder purchaſes a Rent in Fee of J. S. who had it before thoſe 


actiy S. P. Eſtates created, yet this does not make any Sulpenſion bece 
that he had nothing in the Frank⸗tenement. Wich. 25 Ja. V. 1 
in Dutton and Ingham's Caſe; Per Houghton. === d. * 
S. P. But if 5. Tf Lord and Tenant are of three Acres by 3 d. Rent, and the 


the Tenant Tenant leaſes one Acre to the Lord tor Years 
enfeofts the 


ian for Years, this ſuſpends the 
Tr Boon ie wks e e e a Be ern nu 
of Acre, | | e. Br. f , 
o cc 
ry is extinct | | | | et 
for the third Part and remains for the other t 
Vent. 227. contra. 9 Rep. 133. 


wo Parts. Br. Extinguiſhment, cites 32 H. 8.— See 


56. So if the Tenant leaſes for Lite, or gives in Tail to the Lord 
= * the Land, this ſuſpends all the Seigniory. Co. Lit. 


Cro. J. 424. 7. Tf a. Man ſeiſed in Fee leaſes for Years reſervin a Rent. and 
5 10 LAS al after acknowledges a Statute to J. 8. 1 any nk. to J. D. 


e B80 then grants the Reverſion for Years to |. S. and Leſſee attorns; | 
no Mer this ſuſpends the Statute of J. S. by he EL "of 3 
chant 10 of the Reverſion, ds long as the Leale ſhall continue, though he 
"EEE F. Her e Leale der to I. 19. 4 Ja. B. B. between Sr 
es . Harrington and Garroway àdjudged. Tr. 15 Ja. B. R. $ 
there Cale adjdged. = 7. ” N * : 15 Ja B. N ſame 
3 Ik a Parſon leaſes his Rectory to another reſerving Rent, and 
A after takes the Tyrhes Due, ſeilicet, Lambs. u929l und pale this 
YN = — his Rent, for this doth ifſue out of the Tythes? 
13. » | . | | 
9. It 


9. Ik a Man leaſe Land for twenty one Years reſerving Rent 8 R Le. 116, 
Condition to re-enter tor Non-pay ment, and after Letlee makes Leaſe Pl-235- 
for ſix Years, to commence two Years atter ; This future Intereſt lin 


made to che firſt Leſſor ſhall not ſuſpend his Rent or Condition in brd lich. 


the mean Time, but that he upon Oemand of the Rent and Jon: 30 Eliz. B. 
payment of it may enter tor the Condition broken. 4 Rep. 52. K. the S. C. 
Rawlins's Caſe. e * 


L © : 
turo the Leaſe was not ſuſpended, caſe in fu 


makes Default of Payment of the Rent, the Condition is nor ſuſpended, bur that the firſt Lei; 

enter and avoid the Demiſe and the Re-demiſe; tor the Suſpenſion of he Condition ariſes by 1 wad 
ſent Intereſt paſſed by the Leſſee to the Leſſor ſo that the Leſſee ought to have Profit of it. So ad- 
judged and affirmed in Error. d. C. cited per Hale Ch. Pollex (8. „ 


10. Tf a Man makes Feoffment in Fee upon a collateral Condition 
and after the Feoſlee re-demiſes the Land to the Feoffor, and then 
the Condition is pertorm'd ; in this Cale the Re demie was no Sul 
penſion of the Condition, and therefore no Impediment but that 
the Feoffor ſhall take Advantage of the Condition, and by this 
deſtroy the Term which he himlelt has accepted. 1 Rep, 97. Oel 
Caſe. 174. Digge's Caſe. 4 Rep. 53. Rawlins's Caſe, 
11. Tenant who holds of the King in Chief hoids of other Lords other 
Lands and dies, his Heir within Age, the King ſeiſed the Ward, the 
Seigniory is not properly ſuſpended ; tor the other Lords may have 
Petition for their Rents to the King, and ſhall have their Releaſes. 
Br. Extinguiſhment, pl. 44. cites 29 Atl. 5. and Petition in Fitzh. 5. 
12, Where there are ſevera/ Fointenants or Coparceners who hold by 
Suit, and the Part of the one comes to the Lord by Purchaſe or otherwiſe, 
the whole Suit is extinguiſhed ; tor he cannot be contributory to his Com- 
panions for his own Suit. Br. Extinguiſhment, pl. 6. cices 40 E. z. 


40. 5 5 | | 
1 13. Where a Man has a Leet, and the King ſeiſes certain Land wit h- 
in the Precinct of the Leet, there the Leet is ſuſpended for this Parcel 
during the Seifin of the King during this Time. Br. Extinguiſhment, 
pl. 8. cites 47 E. 3. 12, 1232. 3 2 
14. A. leaſed to B. tor 20 Years two Acres of Land rendring Rent 
with Condition of Re-entry. B. leafed one of the Acres to C. tor 10 
Years, and after granted the Reverſion of the ſaid Term in the ſaid 
Acre to A, Per Cur. this is no preſent Suſpenſion of the ſaid Condi- 
tion, becauſe there is not any Poſſyion. 3 Le. 221. pl. 294. Paſch. 30 
Eliz. in the Exchequer, Brightman's Cale. nd 
15. In Caſe of Rent-Service, it the Lord purchaſe Part of the Te- 
nancy in Fee, Part is extinct and in Eſſe for the Reſidue. 9 Rep. 135. 
a. Mich. 9 Jac. in the Court of Wards, in Aſcough's Caſe „ 
16. Remainder in Tail or for Life expectaut on Eſtate for Life or 
in Tail, ſhall never ſuſpend a Meſnaliy, Seigniory, Reut, Sc. But 
if Meſne grants his Metnalcy tor Lite or in Tail, the Remainder ro 
Tenant paravail in Fee, there the Meſnalty is extinct, becauſe he has 
as high Eftzte in the Meſnalty as he had in the Tenancy. 9 Rep. 134. 
b. Mich. 9 Jac. in the Court of Wards, in Aſcough's Cafe. | 
17. Diſturbance and Incloſure of Common is no Suſpenſion ot Rent; 
Reſolved. Palm. 392. Mich. 21 Jac. B. R. Sanderton v. Harriſon. 
18. A. having iwo Houſes with a long Balcony going out of both lets 
one to B. generally without Mention of the Balcony, and after lets the other 
io C. with the Balcony thereunto belonging. Alterwards the Letlor di- 
vided the Balcony unequally, viz. more to the laſt Houſe than to the 
_ firſt, atter which B. the firſt Leſſee pays Rent; bur Rent being at- 
terwards arrear the Leſſor brings Debt, and B. pleads the Entry rs 2 
Lelior 
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Jenk 254. pl. 46. S. C. During the two Years the Leſſee 
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Leſſor into his Balcony and making ſuch Partition in Suſpenſion; and 
it was conceived that this Partition was no Suſpenſion, becauſe it wag 
not expreſsly let, and ſo was never out of Leſſor's Poſſeſſion, being ne. 
ver divided. 3 Keb. 520. pl. 8). Trin. 27 Car. 2. B. R. Anon. 


(J) Suſpenſion by Act in Law. 


1. I F Guardian in Chtvalry enters into the Land of his Ward with- 

in Age, by this the Seigniory ts ſuſpended, but if the Feme of 
the Tenant be after endowed of the third Part of the Land, now 
n pay to the Lord the third Part of the Rent, Co. Lit. 
I | | 


„ . ; 
See (H) pl. 2. So if the Tenant gives Part of the Tenancy to the Father of 
5. that by the Lord in Tail, and after the Father dies, and this deſcends to the 


the Party 


"Ge Lord, in this Cale by Act in Law the Seigniory ts ſuſpended in 
it e be Part, and in Eſſe kor Part. Co. Lit. 148. . F 
ſuſpended in | : | | 


Part, but may be extin& in Part. 


3. The ſame Law fig of a Rent-charge. Co. Lit, 148. 


— — 


(K) Suſpenſion. 
By the Act of God, Enemies &c. 


Sty. 4) Pa- 1. I T A. leaſe Land tu B. for Bears rendring Rent, and before the 
cles. Kent arrear the Enemies of the King and Realm enter into the 


Noll Ch. J Realm, and enter into the Poſſeſſion of the Land and eject the Leſſee, 


ſaid that the and this continues till after the Rent-Day ts paſt, yet this does not 


- Defendant ſuſpend the Rent, becaule it becomes due by an expreſs Agreement 


biene +. between Leſſor and Lellee, and nor by Act in Law ; For an Action 
it was Hoſ. Df Covenant lies againſt Leflee for J2onpayment of the Rent upon 


rilis Exerci- the Reſervation, which is an Agreement between them, and there is 
tus was not no more Reaſon that the Leſſor ſhall ſuſtain the Damage by the 


Food, but. Enemies than the Leſſee, inaſmuch as the Leſſee has full JPower | 
mould have DF the Land during the Term, and by his own Contract is to pay 
pleaded chat the Rent upon all Perils. Mich, 23 Car. B. R. between Pain 
the Army and Fane aDJUDged upon a Demurrer in two Caſes. Jntratur 
were Aliens ill. 22 Car. Rot. 1173. and 1179. e 


and un- 


known, for the Hoſtilis Exercitus makes not the Plea more certain than before, and that if the Te- 


nant for Years covenants to pay the Rent, though the Lands leaſed to him be ſurrounded with Wa— 


ter, yet he is chargeable with the Rent and much more here; and Judgment for the Plaintiff, — 


All. 26. S. C. adjudged for the Plaintiff; And the Court took a Difference where the Law creates 


2 Duty or Charge, and the Party is diſabled to perform it without any Default in him and has no 


Remedy over, there the Law will excuſe him; As in Caſe of Waſte, if a Houſe be deſtroyed by 
Tempeſt or by Enemies the Leſſee is excuſed. And reſolved, that though the whole Army had been 


Alien Enemies, yet the Defendant ought to pay his Rent. 


(L) 


— —U— 
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(L) Suſpenſion of Perſonal Things. 


I, I F the Obligee covenants with the Obligor, who is bound to And. 303. 

5 — 8 — moleſt or ſue him betore ſuch a Pl. * 
ay, this 1s not any Sulpenſion of the Debt, for the proper Senſe late 

. of the Words is to have Covenant upon it if he ſue him vetore the Ze . 
Day, and not to make this a Releaſe. Mich. 37 Eltz. B. per 35% vl. 7: 

Cur. between Dowſe and Feffreys. : ar v. 43 

adjudged accordingly ; But if it had been a Covenant that he would not ſue it at all, R it 


might enure as a Releaſe, and to be pieaded in Bar, but not here; For it never was the Iuteut of 
the Parties to make it a Releaſe. 1 


2. Ik the Obligee grants to the Obligor chat he ſhall not be ſued Br Barre, 
nor vexed upon the ſaid Obligation betore ſuch a Day, and it he is, 1 52. Cites 
that then he thall plead the ſaid Grant as an Acquittance, and that the 1 "= "on 


Br. Defea- 


ſaid Obligation ſhall be void and of no Effect; This is a Sulpenſton cance, pl. 


bol the Obligation, and ſo by Conſequence a Releate, for * this ts a PA 


rant, and that he ſhall plead it tance, . 9. * Fol. 940. 
7 and that he ſhall plead it as an — 21 Þ J. 23 U. 


Br. Grants, pl. 58. cites 8. C. — Br. Defeaſance, pl. 16, Cites 8. C. S. C cited Show. 46. 


— 


(M) A Perſonal Thing once ſuſpended ſhall be 


extinct. 


„ Perſonal Thing be ſuſpended by an Act in Law it ſhall 
1 not be any Extinguichment. 


2. Ik a Feme Executrix of the Debtee takes the Obligor to Baron, gut if Obli- 
and alter the Baron dies, this Suſpenſion is not any Extinguiſh⸗ gee takes 
ment becaule it was by an Act in Law and in auter Droit. Mich. QÞligor eo 
30 c 31 Eli, cites Sir Fohn Needham's Caſe. 8 Rep. 136. ab- * 
judged. | | ” 1 | | 85 | guiſhment. 
| 3 is no Releaſe ot the Debt becauſe it would be a Devaſtavit; Per Gould : _ — — 


A Ibere are divers Rights in fuch Caſe ; Per Holt Ch. J. 12 Mod. 293. — See (8) pl. 2, 3. 


and the Notes there. 


. zk two oblige themſelves jointly and ſeverally to one, and after Mo, 855 
eile oe 5 Feme of one of the Obligors Executtix dn dies, and 5 1 

| After her Baron makes her Executrix alſo and dies, the Obligation is Hb 10. 
ertinct by this Suſpenſion, Tr. 12 Jac, B. adjudged between s C — 


Fryer and Gildridge. 


ns Ne | : cited Jo. 
5 45.——Seec Supra (B) pl. 6. S. C. and the Notes. 


4. If two oblige themſelves jointly and feverally to one who 88e Supra 
makes the Feme ot one of the Obligors Executrix AND dies, who admi- (i 2000 PEPE 


niiters, this is a Relcale in Law of the Debt, malmuch as he aC- Nores thee. 
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LY ” 


Sty. 38a. 


knowledges the Execttrir to be the Feme of the Obligor at the 
Time of the making of her Executrix. Tr. 12 Ja, B. per Cur. 
between Fryer and Gildrich. | ? 

5. Ik A. being indebred to B. by Obligation, and after A. dies In. 


S. C. acjudg- teſtate, and C. after takes Poſſeſſion ofall the Goods ot A. by which he be: 


ed Niſi. 


comes Executor de ſon Tort, and after B. rakes Adminiſtration gf 
the Goods of A. though B. may have a Treſpaſs or Trover and 
Converſion againſt C. for the Goods by way of Relation, yet he 
may allo have an Action of Debt upon the Obligation againſt C. ag 
Executor de fon Tort, with an Averment that no Goods of the In- 
teſtate came to his Hands to ſatisfy any Part of his Debt, and that 
the Oefendant C. after the Death ot the Inteſtate ſeized all the Goods 
of the Inteſtate before Adminiſtration granted to him; for the 
rcaſon that the Action of the Debtee being the Adminittrator is ſul⸗ 
pended when he has Aſſets ts, becauſe he may retatn to ſatisfy him- 
lelt, and the Law ſupplies it and gives this Power to retain becauſe 
- he cannot ſite himtelt, and here when he has not Aﬀets he cannot 
retain, and he is not bound to bring Action of Trover and Conver- 
ſion as he may, but may alſo bring this Action of Debt at his]leaſure, 
tor it is weil proved that his Action is not ſuſpended, tnaſnuch as 
he might have Action of Debt agatnit the Meir where he has not 
any Aﬀets. Tr. 1653, between by and Child Executor of Black: 
Be aDJUDSeD per Cur, upon Demurrer. Intratur Mich. 1652. 
6. If Creditor marries one of the Executors of the Debtor it is an Ex- 
tinguiſhment of the Debt. Went. Off. Ex. 31. cites 11 H. 4. 83, 84. 
7. If Obligation is made by three to one, and he makes one of the three 
His Executor and dies, the Obligation is diſcharg'd againſt all though 
it is joint and ſeveral. Br. Obligation, pl. 61. cites 21 E. 4. 80. 
S8. If two are bound to a Feme by Obligation, and ſhe marries one of 
them, and after he dies, the Debt is diſcharged for ever. Br. Barre, 
F. Wo F 5 5 
9. Bond to pay Rent reſerved on a Leaſe for Years. In Debt Leſſee 
pleads Re-entry before the Day of Payment. On Demurrer it was ar- 
gued, that by Leſſee's Re-entry on Leſſor, though the Rent was reviv'd, 
yet the Action being Perſonal and once ſuſpended is extinct, bur over= _ 
ruled by the Court without Argument, D. 140. a. Marg. pl. 40. cites 
Mich. 43 & 44 Eliz. C. Z. . 5 
10. In Debt on Bond, the Defendant pleaded. that the Plaintiff, after the 
Money was due on the Bond, covenanted and granted by Indenture not to 
ſue the Defendant in 99 Nears ; Per Holt Ch. J. the Suſpenſion of this 
Action will not deſtroy the Bond; for every Defeaſance is quodam 
Modo a Suſpenſion; 4 Covenant not to ſue at all is an Acquittance, but a 
Covenant not to ſue a Bond within ſuch a Time goes only in Covenant; 
that the Rule that a Perſonal Action once ſuſpended is for ever extincdt 
does not hold in all Caſes, and Dolben agreed; and Judgment for the 
Plaintiff, Comb. 123. Trin. 1 W. & M. in B. R. Anon, 
11. Bond to pay Money after Marriage between Obligor and Obligee, 
the Debt is only ſuſpended by the Intermarriage!; Per two Juſtices contra 
Holt. 1 Salk, 325. Hill, 17 W. 3. B. R. Gage or Grey v. Acton. 


050 
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(N) Suſpenfion avoided. 5, 


| © 71 F a Pan leaſes a Rectory for Bears relerving a Rent, and Cro. E. 
5 5 upon Part of the Glebe in a Corier of the Cole is a Sheepcore 31. Pl. 8 


and the Leſſor enters and pulls it down, ànd the Leſlce re enters, ann 9 85 


atrer the Rent is arrear, the Rent is luſpended notwithſtandm N. Cher- 
Ke-entry of the Leſſee into the Toft, for Part of the Prolit gf te burn v. Rye. 
Thing icated is taken from the Leſſee, ſcilicet, his Houſe, and this lite Point 

by the Act of the Leſſor, Y. 37 El. B. R. per JPopham and lus Jon 
Gawdy. 4 a | "Bol 8 Part ot the 
ſeems to be S. C. and held accordingly by Popham and Gawdy, but Fenner and Clnth we. 
Et adjornatur, 3 80 e 


2. If the Leſſor of a Wood or Orchard rendring Rent cuts them 
down, ant the Leſſee enters, pet the Rent is fuſpended, Quere this. 
3. Aſfiſe may be ſuſpended and revived ; Per Ston. jultice. Br. Aſſiſe, 
pl. 482. cites 13 E. 3. and Firzh. Title. RE | 
4. As if Diſſeiſor enfeoffs W. who dies ſeiſed, and his Heir enters and 8. p g- 
leaſes to the Diſſeiſor for the Life of a Stranger, upon whom the Diſſeiſee Extinguiſh- 
re-enters; the firſt Diſſeiſor brings Aſſiſe and Recovers ; the Heir and ment, pl. 
Ceftuy que vie die; the Diſſeiſer is Heir to the Heir of the Feoffee againit yay 
whom the Diſſeiſee brings Aſſiſe. The Diſſeiſor pleads the Recovery * © © 
in the firſt Aſſiſe againſt the Plaintiff, there the Plaintiff may confeſs and 
avoid the firſt Recovery in the Aſſiſe without Attaint, becauſe the /ir/# 
Aſſiſe was of the ſecond Diſſeiſin, and this Aſſiſe is of the firſt Diſſeiſin, 
and fo the Aſſiſe which was ſuſpended by the Deſcent is now revived ; 
Per Ston. J. Br. Aſſiſe, pl. 482. cites 13 E. 3. F 
5. If a Man be condemned upon Recognizance by erroneous Fudgment, Br Reviv- 
and after is outlawed and has Charter of Pardon, he thall have Writ ot 1 75 * 
Error, and the Outlawry is no Plea; for this Action is revived in him, 
for it is not like to an Obligation; for there if the one be outlawed the 
Obligation is forteited, bur here he ig not to recover any Thing, bur o 
diſcharge him of the Execution, Br. Extinguiſhment, pl. 41. cites 
29 Aſſ. 47. 5 „ „ 8 
6. 1K Man is beat or impriſonꝰd, and after is outlau d, and then gets Contra of 
Charter of Pardon, now the Action of Treſpaſs is reviv'd by Award; quod Goods car- 
| 1 : | | | ried away ; 
nota, Br. Revivings, pl. 7. cites 29 Aff. 63. „„ Per Shard; 
| | ES Ts | . = Es | for the King 
may have the Goods, therefore the Action is gone by the Outlawry. Ibid. 


- 


|, Note that 'Thirne ſaid that in the Time of R. Thorpe, the Opi- 
nion of him and of his-Companions was, that where a Manor or Suit of 
Tenants of it deſcends to two Daughters, who make Partition, that the one 
ſhall have the Demeſnes, and the other the Services, the who has the De- 
meſnes ſhall not have the Services nor Suit; for the other has the Ser- 
vices, and ſhe who has the Services thall not have the Suit; tor the has 
no Manor nor the Suit of it, but in this Caſe if the one Parcener dies 
without Iſſue, the other ſhall have tho Suit again, tor the Suit was nor 
extinct, bur only ſuſpended ; quod nota & quære; for the Manor was 
once defeated, Br, Extinguiſhmenr, pl. 13. cites 12 H. 4 25. 
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S. P. per 8. If a Man takes a Diſtreſs for Rent, and upon Avowry hath Re. 


_—_— turn irrepleviſable, if the Beaſt dies in the Pound, the Party may dif. 


pl. 2. Paſch, train de Novo, Hob. 61. in Caſe of Foſter v. Jackſon, cites 14 H. 4, 


12 W. 3. N 4 -13 E. 4. 10, 

R. in Caſe | | h | 

of Vaſper v. Eddowes, 12 Mod. 658. 8 C. cites D. 280. Hob. 61. & 15 E. 4. fo. if the 
Dying be in a Pound over for want of Food — Ld Raym Rep. 720. S. P. Arg. in S. C. that the 
Diftrainer may have Action of Treſpaſs or Diſtrain again, cites Dr. and Stud. cap 27. — Bur fee Br, 
Retorn de avers, pl. 17. ſays that the Defendant has no Remedy but to diftrain de novo; cites 21 E. 


3.22. 
Co. u es The Opinion of two Juſtices was, that where a Man Jeaſes for 
3 Term of Tears rendering Rent, and oufts the Leſſee and makes a Feoff ment 


cites S. C in Fee, and the Leſſee re-enters, the Rent is revived by reaſon the Re- 
and fays that verſion is revived. But guzre inde, for hꝭ made the Feoffment dif. 
by the Re- charged of all Rents ; bur the Reverſſon and the Fee Simple was Parcel 
Feels the of the Eſtate of which the Feoffor was ſeiſed at the Time of the Diſſeiſſin 


R 1 — . . . 4 5% 

vived, be: and Feoſſ ment made; and therefore a Diverſity, Br. Extinguiſhment, pl. 
cauſe it is 4 Cltes 9 H. 6. 16. . | 
incident to 85 . | | F 

the Reverſion and that ſo it has been adjudged. But if a Man be ſeiſed of a Rent in Fee and dif. 
ſeiſes the Tenant of the Land and makes a Feoffment in Fee; and the Tenant re-enters, this Rent is 


not revived. And ſo note a Diverſity between a Rent incident to a Reverſion, and a Rent not inci- 


dent to a Reverſion, = 


10. If a Feoffor upon Condition does Treſpaſs upon the Land, and after 


performs the Condition and enters, yet the Feoftee ſhall have Action of 


Treſpaſs, quod fuit Conceſſum, by reaſon that he affirmed the firſt 
Poſſeſſion. Br. Relation, pl. 44. cites 4 H. 7. 10. 


* This ſeems 11. 50 by ſome, where a Man recovers by erroneous Fudgment, and be 


to be a Miſ. 


take.” for who loſes does treſpaſs upon the ſame Land, and after reverſes the Judg- 


there it is ment by Error, and is reſtored to the Land and meſne Profits, the other 
faid ro be ſhall not have 'Treſpaſs. But by ſeveral contra, and that he who reco- 


_ adjudged vers ſhall have Action of Treſpaſs by reaſon that he is charged to ren- 


10 . 7. fol. 


12 that the der the meſne Profits, and therefore Circuity of Action ſhall be ſuffered 
PlaintiFtook there, and therefore it is 20 Relation which may avoid the meſne Acti- 


nothing by ons that are veſted. Br. Relation, pl. 44. cites 4 H. J. 10. * But 
his Writ; Brook fays ſee tic, Treſpaſs 425. this Caſe abridged that the Action of 
ae Treſpaſs lies well. Ibid, . 
3 12. It Treſpaſs is done againſt the Heir, and after the eldeſt Brother is 


Book, deraigned, yer Treſpaſs lies tor the firſt Heir; tor it is an Action veſted, 


per Fiſher. Br. Parliament, pl. 41. cites 4 H. J. 10. 


13. The ſame ſeems to be of a Son born after the Death of the Father, 


where a Daughter was Heir for the Time, the Daughter thall have Treſ- 
ʒ7j OE os N 
14. If the Abbot of B. be bound in an Obligation by his own Seal, and 


_ after is tranſlated to the Abbey of St. A. Action of Debt lies againſt him 

as Abbot ; Per Vaviſor tor Law. Otherwiſe it feems where he is depoſed, 
and after is re-eleffed Abbot in this Houſe or in another, tor there the 
Action was once extinct, contrary here, Br, Nonabilitie, pl. 28. cites 


15. Note per Fitzherbert and Norwich J. that if a Man be bound to 
a Feme Sole, and after marries her, and after they are d:vorced, the Feme 
ſhall have Action upon the Obligation though it was once ſuſpended; 
quod quære. Br. Extinguiſhment, pl. 1. cites 26 H. 8. 7. 

16. It the Lord diſſeiſe the Tenant, and is diſſeiſed, the Diſſeiſee releaſes 
to the ſecond Diſſeſor, yet the Seigniory is not revived ; tor between the 


Parties the Releaſe enures by way of Entry and Feoſfinent as to the 


Land; but not having Regard to the Seigniory, and for that the Pol- 


ſeſſion 


ed. 1 „% ww K 60 92 Wh 
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—— 


ſeſſion was never actually removed or reveſted from the Diſſeiſor, who 
claimeth under the Lord, the Seigniory is not revived. Co. Litt. 278. b. 
But if the Lord and a Stranger diſſeiſe the Tenant, and the Diſſeiſee 
releaſes to the Stranger, there the Seigniory by Operation of Law is re- 
vived, tor the whole is veſted in the Stranger which never claimed 
under the Lord. And in that Caſe, it the Lord had died, and the 
Land had ſurvived, the Seigniory had been revived. But if the Lord 
had diſſeiſed the Tenant, and been diſſeiſed by two, and the Diſſeiſee releaſ- 
ed to one of them; the Seigniory is not revived, becauſe he claimed (as 
hath been ſaid) under the Lord. Co. Litt. 298. b. 
17. In Debt for Rent, the Detendant confeſſed the Leaſe and the Rent palm +92. 
reſerved on it, bur plcaded a Preſcription for Common in ten Acres in E S. C. refoly- 
for Beaſts Levant and Couchant on the ſaid Tenements every Year ed. — 
after the Corn ſowed, from 7 Auguſt till the Corn reaped and carried! 22 * 
away; and that before any Rent became due, the Plaintiff encloſed the ſaid teſlucd. 
ten Acres, ſo that the Defendant could not uſe his Common ; and that : 
thereby his Rent was extinct. But on Demurrer it was inſiſted that 
this Land incloſed is not alleaged to be ſown with Corn; and if not, by his 
Preſcription he 1s not to have Common ; belides he did not alledge that the 
Plaintiff kept thoſe ten Acres encloſed with force, and otherwiſe he might 
break the Hedges and take his Common; and turther that alledging the 
Rent to be extinguithed by the Incloſure is vain ; for the Rent is not 
iſſuing out of the Common and ſo the Incloſing cannot ſuſpend it; and 
of that Opinion was all the Court, and that the Plea was ill upon che 
firſt Exception; and Judgment tor the Plaintiff, Cro. J. 679. pl. 16. 
Mich. 21 Jac. Sanderſon v. Hariſon. | 
18. Covenant upon Indenture for Non-payment of Rent ; The Plaintiff 
declares that he was ſeized of Tythes, and by Indenture demiſed 
them to the Defendant rendering Rent, and the Delendant covenanted 
to pay it, and he aſſigned his Breach in Non- payment ot ſo much; 
and the Defendant pleaded Eviction. The Plaintiff demurred ; and 
Judgment was given tor the Detendant, becauſe ir is a Renr, and the 
Eviction is a Suſpen/jon of it, and therefore a good Plea. Ex. Relatione 
m'ri Mather. Ld. Raym. Rep. ). Paſch. 8 W. 3. Dalſton v. Reeve 
19. If a Man Obligor marries a Woman Obligee who are divorced, the Ld. Raym. 
Debt revives, and the Man ſhall be ſued by the Woman again. 12 Rep. 521. 


Mod. 290. Paſch. 11 W. 3. in the Caſe of Cage v. Acton. 8 k. in 8. C. 


' _obiter a- 
greed by 


Holt Ch Y f becauſe the Divorce deing a Vinculo Matrimonii by reaſon of ſome prior Impedimentas 
usband and Wife ab Initio; bur if the Husband had made a 
Feoffment in Fee of the Lands of the Wife, and then the Divorce had been, that would have been a 


Pre- contract &c. makes them never 


Diſcontinuance as well as if the Husband had died, becauſe there the Intereſt of a third Perſon would 
have been concerned, but between the Parties themſelves it will have Relation to deſtroy 


the Husband's Title to the Goods; and it amounts to no more than the common Rule, viz. that 


| Relation will make a Nullity between the Parties themſelves, but not among Strangers. 


20. In Delt upon a Bond it was pleaded in Bar that in a former Ac- And it vs 


tion upon that Bond the Defendant had pleaded the late Statute of the 28 0 
King /Jaying Taxes upon Bonds for Security of Money, and that none be Cale of 
ſenuid recover ſuch Debrs if they had not taxed the fame; and that upus gement 
that Plea the Plaintiff was barred ; and it was objected, that Statute pleaded 
was only a Temporary Law, and now expired; and therefore the Impe- Where the 


diment being removed the Plaintiff ſhould recover. But per Holt, 1 


re maneat 


Here the Detendant had a good Plea when the firſt Action commenced, loquela ſine 


and Time ſhall not wear it out. 12 Mod. 400. Paſch. 12 W. 3. B. R. Die quo- 
Lady Faulkland v. Stanion. Ps. 


a temporary Plea, by which the Parties are put out of Court, but may be brought in by a Re-ſume 
Far den and Reverſal 


mons or Re- attachment, but where Outlawry is pleaded in Abatement after 
thereof, Party muſt begin de novo. 12 Mod. 28 Lady Faulkland v. Stanion. 


RAY 


Excommens 
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And Co Litt. 128 b and 135. b. is to be underſtood upon this Diverſity when the Cauſe of Action ac- 
crues to Plaintiff at a Time at which he is under the Diſability of an Outlawry; there the Plea of 
Outlawry in Abatement ſhal] quite overthrow the Writ, and after Removal thereof he muſt begin de 
novo; but where the Diſability of Outlawry comes after the Cauſe of Action accrued, there the Plea 
of Outlawry is only a temporary Diſability, which does not abate the W rir, but is only quouſque ; and 
after Removal thereof he may re- continue the Action by Re-ſummons &c. 12 Mod, 400. Lady 
Faulkland v. Stanion. 


21. Where the ſame Hand is to receive as is to pay, it is an Extin- 
guiſhment. Per Holt. a þ 1 Salk. 305. Hill. 1 Ann. B. R. in Caſe 
ot Wangford v. Wangford. 


* 


16 


(O) Extinguiſhment, Quoad one and not quoad 


| another, 

Abb. he wu bee. Wd. 
4 Le 235. 1. 5 8 ſome ar by the Common Law Rent extin& ſhall be 
Anon. As aid n Fſſe as to a Stranger. ) Rep. 37. b. Mich, 5 [ac, 
Grantee of Lillingſtone's Caſe, | TY 55 on 
a Rent- 
Charge for | 


Life acknowledges a Statute, and afrerwards releaſes to the Terre-tenant —239. S. P. per Cook 
Ch. J. Duncom's Caſe 2 Roll. Abr. Statutes 471 (O0) pl. 3. Duncomb v. Tillington. —— 
Tt Rent deſcends to the Tenant of the Land it ſhall be Aſſets though it be extinct. 2 Roll Voucher, 
(Z. b) pl. 8. — A. Leſſee for 19 Years gave a Bond to B. his Leſſor to pay to C. 10 l. per Ann. for 
the 17 Vears it he or his Aſſigns ſhould or might enjoy the Land ſo long. A. within the Term ſur. 

rendred his Leaſe, which the Leſſor accepted; yet he is ſtil] liable to the Annuity to C. and as to 
him the Eſtate is not determined. And Debt lies on the Bond; For the Condition is colateral. 
Cro. E. 313. pl. 4. Hill. 36 Eliz, B. R. Ford v. Hollingborough, 


6 Rep. 9. a. 2. Rent releaſed by Baron, yet after his Death ſhall be ſaid to be in 
in Lc. Aber- Eſſe as to the Wite for her Dower, ) Rep. 37. b. Mich. 5 Jac. in 
ons. LR LO 5 | CBE | 
- . One 1228 releaſed to the other, yet his Part ſhall be ſaid in 
Efle as to Execution on a Fudgment obtained by J. S. againſt Releaſor. 
| 6 Rep. 78. b. Paſch, 5 Jac, Ld. Abergaveny's Caſe, 
Goo, 1.06 4. Eftate Tail may be extinguiſhed as to the Iſſue and yet be in 
. + | ö 
| * fn 37 ox” w 105 N a Leaſe or other Charges prior. Bridgm. 29. Crocker 


—— ]o, 60. 
S. C. held 5 . 
accordingly,——2 Roll Rep. 490. 499. S. C. adjudg'd. 


„ KKC 


2 Roll Sur- 5. Reverſfoner for Life of a Leaſe for Years grants a Rent, and after- 
OE OEY Wards joins in a Grant with Rever/roner in Fee, the Eſtate ot Reverſion- 
* 1 er for Lite continues as to the Grantee of the Rent; But revera the 
d. Eſtate for Life is drowned in the Reverſion in Fee. Jo. 3og. pl. 16. 
Mich. 8 Car. B. R. in Caſe of Major v. Talbottm. 
Ld. Raym. 6. Tenant for Life grants a Rent and then ſurrenders, yet the Rent 
1 | 1 'S "jg ſhall continue during his Lite. 12. Mod, 293. Paſch. 11 W. 3. in 
ö ok V?! 7 4: 15% Yo on 
ä _ war Things End a ED OR ER pa SES bh 
| neo ſhall be extinguiſh'd between the Parties which yet ſhall remain, and have Exiſtence as to Strangers, 


J. A Man having Rent in Fee confeſſes a Statute and then releaſes the 
Rent, yet it ſhall have Exiſtence as to the Conuſee. 12 Mod. 293. 
Paſch 11 W. z. in Caſe of Cage v. Acton. | e 


E) of 


T.eaſe of Part he ſuſpends his Action, and if he takes a Feoffment of it Wright v. 


—_—_— * * 4 * f 
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——ũ—— — 


(P) Of Part where it ſhall be of the Whole. 


1. IF the T9. releaſes his Seigniory in Part of the Tenancy, all the 
Selgniory is gone by his own Act. 6 Rep. 1. b. in Bruerton's 
Cale cites Litt. 49. a. [S. 222.] and 5 E. 2 tit. Avowry, 206. 
2. It a Man has a Rent-charge iſſuing out of four Acres of Land, and 1 
releaſes his Right in the one Acre all is extinguiſhed ; For it is his own — 
Act; Per Thorp. Br. Extinguiſhment, pl. 3 1. cites 34 Aſſ. 15. h 
3. It a falſe Verdict be found and the Party grieved makes a Feoff- $0 in 19 H. ? 
ment of Part he ſhall not have Attaint tor any Part. Arg. Ow. 21. Cites 6. and 3y q 
38 E. 3. and 12 H. 5. All. 
4. In Caſe of a Common Perſon if an entire Thing be divided or ex- 
tinguiſhed in Part by the Act of the Party it is an Extinguiſhment of 
the Whole; but otherwiſe it is where it is by the A# of God or the 
Law. And. 115. pl. 211. Mich, 29 & 3o Eliz. Knight v. Brech, 
alias ee ID : 
J. Lord accepts Part of the Tenancy, all the entire Services are ex- Unlef 
zinf. 5 Rep. 1. b. Hill. 36 Eliz, in the Court of Wards, in Bruer- where ſuch 
ton's Caſe, 5 | | Services are 


pro bono 


2 5 * 2 Publico & 
Thid. — And where Part of the Tenancy comes to the Ld, by Ad of Law. Ibid. 2. 80 of aR — 


Service, if the Lord purchaſe Part of the Tenancy in Fee Part is extinct and in Efle for the Reſidue. 
5 Rep. 135. in Aſcough's Caſe —If one has a Rent Service and he purchaſes the Reverſion or 
Remainder in Fee all the whole 2 is extinct; but a eee e not extinct by ſuch Pur- 
chaſe, for it is chargeable upon the Poſſeſſion, and he ſhall avow as in Land chargeable to his Dit. 
reſs. Per Gawdy J. Cro. E. 226. Paſch. 33 Eliz. B. R. in Caſe of Garnon v. Weſton, | 


6. As to intire Services when the Ld. comes to any Parcel by a meer Ibid. ſays f 
Adt in Lau, and partly by the A of the Party, and namely, when the = ion 4 [i 
original Act is the AG of the Party, As where Parcel of the Tenancy is 40 E. 3 
Tecovered in a Ceſſavit all the intire Services which are tor the Bene- and F. N. 3: [ 
fit of the Lord are extinct and gone. 6 Rep. 2. b. Hill. 36 Eliz, in 209. (A.) ; 
the Court of Wards. Bruerton's Caſe. : | 
J. There is a Difference between a Right of Aion and a Right to the 2 MM. 
Land; for in the firſt Caſe if there be a Suſpenſion or Extinguiſhment E 7 
in Part it is extinguiſhed for the Whole; but where there is Right to S. C. 

the Land it may be releaſed or ſuſpended in Part, and remain good for 

the Reſidue. Mo. 413. pl. 569. Trin. 3) Eliz. Wright v. the Mayor 

of Wickham. VVV Se: OR hk he 8 
8. If he that has Cauſe to bring a Writ of Error or Attaint takes a Mo 413. 
it is quite gone. Arg. Ow. 21. 37 Eliz. B. R. in Wright's Caſe. 9 / 


9. If one has Title to a Writ of Error to reverſe a Fine makes a Fe- Mg: 413. 
ment of Part of the Land, the Feoffinent only deſtroys the Title of 758 N 
Error for that Part. Cro. E. 469. (bis) pl. 27. Paſch. 38 Eliz. B. R. 8 
J. on oo is 32 
Lev. 42. Winn v. F loyd. 


10. There is a Difference between a Condition Compulſatory and a 
Power of Revocation that is voluntary. In the laſt Caſe a Man may 
by his own Act extinguiſh his Power in Part, as by levying a oh 


— —_— 


4.68 | Extinguiſhment. 


1 


rr . 


vs Bathurſt, S. P. & S. C. cited. 


of Part, and yet the Power remain for the Reſidue, becauſe it is in 
Nature of a Limitation and not of a Condition, Co. Litt. 215. a. cites 
it as reſolv'd, Mich. 40 & 41 Eliz, in the Earl of Shrewsbury's Caſe, 

11. Condition or Limitation annexed to the Eſtate of the Land ought 
to deſtroy all the Eſtate to which it is annexed and not Part ot it. 
1 Rep. 86. b. Paſch. 42 Eliz. C. B. in Corbet's Caſe. 

12. A Licence diſpenſing with Part ſhall be for the Whole; Per Coke 
Ch. J. 2 Bulſt. 2g1. cites 4 Rep. 120. [a. Hill. 45 Eliz. B. R.] Dum- 
port's Caſe, and the Caſe there cited of Leeds v. Crompton, 

13. A Releaſe of Common in one Acre is an Extinguiſhment of the 
whole Common; Per Curiam. Show. 350. Paſch. 4 W. & M. in 
Caſe of Miles v. Etteridge. | 
| . \ 

For more of Extinguiſhment See Common (E. a) Condition (I d) 
(K. d) Copyhold (F. d) Feoffment (A. 2) Fines (A. 2) Fran: 
chiles (C) Heriot (II) Manor (0) (R. 2) Merger. Releale, 
Revive. Tenure (B. a) and other proper Titles. | 


Extortion. 


(A) What is Extortion. And who may be guilty 
>» Le ih... fs 


Br. Court 1. 1 RE SPASS of Graſs cut, the Defendant ſaid that after the 


Baron, pl. Treſpaſs he was amerced in the Plaintiff*s Court for the ſame 


| r Treſpaſs, which was affeer d at 25. of which he has made Gree to the 
S. P. Br. Plaintiff, and held a good Plea by the Acceptance of it, though the 


| Treſpaſs, Amercement of the Court Baron be Extortion, quod nota. Br. Treſ- 


pl. 100. nn paſs, pl. 66. cites 48 E. 3. 8. 


12 H. . „„ c 8 
i pl 195. ces 39 K. f. 26 


Co. Lit. 2, Extortio eft crimen quando quis colore Officii extorquet quod non eft 
3 1 debitum, vel quod eff ſupra debitum, vel ante Tempus quod eft debitum, and 


this is called Crimen Expilationis & Crimen Concuy/ronts. 10 Rep, 102. 


| Hill, | | 
| Jas. in Caſe 24, Mich, 10 Jac. in Beawtage's Caſe. 


of Empſon 
3. If 


Extortion. 469 

3. It an Officer or Judge takes more than the uſual Fees he is puniſh- 
able ar Common Law. Per Chamberlain J. 2 Roll Rep. 263. Mich, 
20 Jac. B R. Smith v. Mall. 

4. Bond to pay Fees before they are due is Extortion. Ra 
Caſe ot Nortolk v. Aylmer cites 2 Inſt. 2 10. 8 


ym. 62. in Hur. $2. w_ 
So of a Pro- 


miſe by a 
Stranger. Cro. J. 103. Bridge v. Cope. 


5. In every Oppreſſion there ought to be a threatning of the Party; 
for the voluntary Payment of a greater Sum where a leſs is due cannoc be 
ſaid Extortion. Godb. 438. pl. 583. Mich. 4 Car. in the Star-Chamber. 
Floyd v. Sir Thomas Cannon. . | 
6. Church. Mardens of St. Martyns were indicted for Extortiouſly Sic. 397. 
taking ot one Reynel a Silver Cup for making him Gallery Keeper in the He LE The 

Church; Keeling ſaid this was no Offence, nor ſuch an Office where- Kerns 8. G 

upon Extortion can be grounded, but a bare Employment. But the accordingly. 
Court would not quaſh it without Trial; tor then it will appear whe- v 
ther the Cup were great or little, exacted or freely given, and per Keel- 
ing if the Church-Wardens have accounted tor it, it thall be quaſh'd, 
but not elſe. 2 Keb. 100. pl. 2). Mich. 18 Car. 2. B. R. The King 
SR I. 
J. Bailiffs taking exceſſive Bail, as 40 I. where the Plaint was but 
of 30 8. an Information was ordered againſt them for this Extortion. 
1 Keb. $13. pl. 23. Paſch. 1) Car. 2. B. R. Randal v. Keite. 3 

8. Every ſeveral Taking is a ſeveral Extortion, and it is not good Show. 390. 
to lay too many Ex tortions together; Per Holt Ch. J. Cumb. 194. 5 C & S P. 
Paſch. 4 W. & M. in B. R. The King v. Roberts. | by Holt 
pl. 1. S. C. held accordingly; For every Taking was a ſeparate Offence. 4 Mo; | 
4 c. held accordingly.— : — 270 8. (. Reid nconrdingly. | 2 e * 


9. Vnder- Sheriff refuſing to execute Proceſs till he has his Fees; If the 1 Salk. 131. 
Party pays him the Fees ſo betore-hand he may after indict him of Ex- Pl. 5. Hill. 
tortion. 1 Salk. 330. pl. 3. Mich. 6 W. & M. in B. R. Heſcot's 1 | 
Caſe. 125 3 . 5 Anon. 8. P. | 
8 held accord- 
10. An Indictment for Extortion againſt an Officer for taking Money 051. 
for not carrying his Priſoner to a Spunging- Houſe ; The Court looked upon 
it to be ſo ill a Practice, that they would not hear a Motion to quath it. 
12 Mod. 255. Mich. 10 W. 3. The King v. Beechcroſf. 
11. A Juſtice of Peace s Clerk may commit an Extortion ; Per Holt 
Ch. J. 1 Mod; gra. Paich; iz W. . Ann. | 
12. An Indictment was againit ſeveral for intending to defraud A. of 
his Money, and that they ihreatned to ſend him to Newgate by Colour of a 
Warrant, and to indict him of Perjury, unleſs he would give them Money 
and a Note, which he did by Reaſon of their Threats; And Judg- 
ment for the Queen. 11 Mod. 137. Mich. 6 Ann, B. R. The Queen v. 
JJ Ca db 


6 D $ (B) 


470 Extortion. 


= (B) Puniſhable. How. 


. H E Statute of Weſtm. 1. cap. 26. adds a greater Penalty than 
the Common Law did give; For by this Act the Plaintiff 

ſhall recover his double Damages, and beſides, they ſhall be punithed 

at the Will of the King, viz. by the King's. Juſtices betore whom the 

Cauſe depended. 2 Init. 210. . „„ . 
Keb 623. 2. This Term Nelme a Bailiff in White-chapel being indicted and 
1 5 8 convicted of Extortion was fined 13 J. 6 5. 84. to be impriſoned one Week 
Jt was Without Bail, and then till he found Sureties for his good Behaviour, and 
convicted diſabled for ever hereafter to execute the Office ot Bailitt or Under-Bailif 
of Wtor= MS. Rep. (ſaid to be a Copy of Ld. Ch. J. Keyling's) Mich. 15 Car. 2, 
tion, dut B. R. Nelm's Caſe. LY | „ 


does not 
ſay what his Puniſhment was. 


2 Lev. nt. 3. The Governor of the Gatehouſe Priſon in W eſtminſter was found 


5 3 guilty of Extortion and hard Uſage of the Priſoners in a moſt barbar- 
dy Brough- Ous Manner, and was fined 100 Marks and removed from her Office. 


tan, S. C. Ray m. 216. Mich. 24 Car. 2. B. R. The Lady Broughton's Caſe. 
reports that RO | | WE N | 


ſhe was fined 5001, and put out of her Office, 


4. An Action lies againſt a Ferryman for extorting Money for Paſſage 
of one that is Toll-free by Cuſtom contrary to the Cuſtom, becauſe there is 
no other Remedy. Carth, 194. Trin. 3 W. & M. in B. R. in Caſe ol 
Pain v. Patrick. — 3 8 
5. It is againſt the Courſe of the Court to quaſh an Indictment for Op- 
preſſion or Extortion ; Per Cur. We cannot do it. Demur to it. 5 
Mod. 13. Mich. 6 W. & M. The King v. Wadſworth. | 
6. Upon Afidavit of Extortion, though the Courſe is to take a Recog- 
nizance to anſwer Interrogatories, yet in Caſe ot great Oppreſſion the 
Court may commit the Party, and he muſt anſwer in Vinculis; Per 
Holt Ch. J. Cumb. 448. Trin. 9 W. 3. B. R. 5 
7. Indictment was againſt A. and others, for that being Receivers 
of the Cueen's Tax they Colore Officii extorted Money from ſeveral Perſons. 
On Motion in Arreſt of Judgment it was held that two Men may be 
indicted jointly tor a Battery or Extortion, becauſe it is a Crime at Com- 
mon Law, ot which they may be n or ſeverally guilty, 1 Salk. 
382. pl 32. Patch, 5 Ann. B. R.. The Queen v.-Arkinlon, 


- 2 2 


(C) Pleadings. 


Le 39 1. HE Place where the Extortion was committed would be ſet 
S. C cited. _ downin the Declaration. See Pl. C. 200. Stradling y. Mor- 
I1j1rjjj | 
2. The Sum certain extorted mult be particularly fer forth, and he 
cannot ſay that the Defendant did extorr divers Sums from divers Men 
generally; And ſo it was adjudged in Reignold's Cale in this Court; 


Per 


— — 


Extortion. 


Per Richardſon Ch. J. Godb. 438. pl. 583. Mich. 4 Car. in the Star- 
Chamber; Floyd v. Cannon. | 

3. It the Charge is for oppreſing A. B. and C. particularly, and 100 
Men generally, the Proof muſt be firit as to A. B. and C. before any be 
given as to the others. Godb. 438. pl. 583. Mich. 4 Car. in the Star- 
Chamber. Floyd v. Cannon. ; 

Indictment of Extortion againſt a Bailiff of a Hundred did act ex- Keb.257. pl. 
*. the Cauſe, but ſaid only that Colore Officii he took ſo much and held 47 Aa King 
g od ; But the Book ſays that perhaps it ic had been upon Demurrer ic 8 CG. ad 
might be otherwiſe. Sid. 91. pl. 13. Mich. 14 Car. B. R. The King judged for 
v: Cover. ts | the Plaintiff 
| | | 8 „it deing 
| after a Verdict he needed not ſhew particular Cauſe, 


5. It was moved to quaſh an Indictment againſt a Miller for taking 
too great Toll, becauſe it was not ſaid Jurar* nor Onerat' nor the ſurors 
named. Bur per Curiam, it is againſt the Courſe of the Court to quaſh 
an Indictment againſt Extortion or Oppreſſion, and we cannot do it; 
and bid them demur to it, 5 Mod. 13, Mich. 6 W. & M. The King 

v. Wadſworth. 1 N | Ne 
6. A Complaint and Charge of Extortion ought to be particular, and Extortion | 
that the Defendant took it Extor/rve, & Colore Officii. 2 Salk. 680. pl. g 4 Spect- 


2. Paſch. 5 Ann. in Cam. Scacc. The Queen v. Baynes. ee 
| 5 : „ 8 ceſſary to 
be ſet forth as Felonice in an Indictment; Per Holt Ch. 


Queen v. the Clerk of the Peace of Cumberland. S. C. 


See tit. Fees (A) and other proper Titles. 


* 


(A) Extraparochial. 


3 T5 E King mall have all Tithes in Places which are out of every Br. Diſmes, 


Pariſh, as in the Foreft of Rook, Englewood &c. and may . ge 
grant it by his Letters Patents, quod nora. Br, Prerogative, pl. 47. p,.oouice 
_ cites 22 All, 75. 1 5 . „„ wn 
| | Br. Scire Facias, pl. 154. cites S. C. 

2, Lands muſt be Parcel of a Pariſh either by Preſcription or by Act 
of Parliament; Per Cur. Sti. 137. Mich. 24 Car. in Caſe of Baniſter 
„„ 86 „ f 

Fuſtices have no Authority to ſend any poor Perſon thither; Poſſibly a S L. and 

Place extraparochial may be taxed in Aid of a Parith, but a Parith ſhall 8 
not in Aid of that; Per Holt. 2 Salk. 486. pl. 44. Hill. 11 W. 3. Settlement 
B. R. Precinct of Bridewell v. Clerkenwell. ND 83 


of Poor 

| extend not 
to Extraparochial Places, but that is Cauſus Omiſſus.—8 Med. 49. Trin. 7 Geo. The King v. 
Saint Peter's Pariſh in Oxford. 


4. If 


fick Offence, 


J. II Mod. $2. Paſch. 5 Ann. B. R. The 


Prerogative, 
pl. 143 ciies 


3. It a Place is extraparochial and has not the Face of a Pariſh the Carth. 415. 
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5 Extraparochial. 


$ 


Lane Inhabitants v. Polting. 


4. It a Place be a reputable Pariſh and have Church-Wardens and 


Overſeers of the Poor it is within 43 E/iz. though in Truth it be no 
Pariſh; But it it be merely Extraparochial as the Fatices cannot ſend to 
fach a Place, ſo they cannot fend ſrom it, as it is exempt ſrom re- 
ceiving ſo it ſhall not have the Benefit of removing; For they have 
not proper Perſons to complain ; Perſons in Extraparochial Places muſt 
fub/;/t on private Charity as all Perſons did at Common Law before 43 


_ Eliz. which enacts that every Pariſh ſhall keep their own Poor; and 


that Act does not extend to Extraparochial Places. Per Holt Ch. ]. 
2 Salk. 487. pl. 48. Trin. 12 W. 3. B. R. Inhabitants of the Foreſt 


of Dean v. the Pariſh of Linton. 


5. One ſettled in a Pariſb removes into an Extraparochial Place where 
he gains a Settlement, and then removes into another Pariſh where he be- 
comes chargeable, The Queſtion was, What this lait Pariſh can do 


with him? Whether by the Statute that enables them to ſend ſuch a 


One to the laſt Pariſh where he was laſt legally ſettled, they may ſend 
him to the Pariſh he hved in before he remov'd to the Extraparochial 


Place? For ſend him to the Extraparochial Place they cannot tor want 


* 


of proper Officers to receive him. Powell J. took this to be Caſus 


Omiſſus, and what ought to be moved in Parliament, theſe Extraparo- 


chial Places being many in Number and of great Extent. io Mod, 81. 


Hill. 10 Ann. B. R. The Queen v. Doughton. 


6. By Virtue of 13 & 14 Car. 2. cap. 12. S. 21. the Fuftices may 


exerciſe the Powers given by 43 Eliz. and that Act in all Extraparochial 
Places containing more Houſes than one, ſo as to come under the De- 
nomination of a Vill or Townſhip. Adjudged by Parker Ch. J. and 
tot. Cur. 2 Salk. 486. pl. 44. in Marg. cites 11 Ann. B. R. Stoke- 

7. The Stature of 43 E1iz. 2. extends to Extraparochial Places, and 
fo do all Poor Acts when ſuch Places are within the ſame Miſchiet as 


other Pariſhes, and ſhall be ſubject to the Control of the Juſtices of 


Peace, and the Penalty for not meeting in the Church ſhall never be 


inflicted on the Overſeers of the Poor, becauſe the Inhabitants of ſuch: 


Places have no Church to meer in. Moſt of the Foreſts in England are 
Extraparochial, and ſo is Chriit-Church in Oxford, but they ought to 


maintain their own Poor, 8 Mod. 39. Paſch. 7 Geo. Rufford Pariſh's 
"Cale; © - | 8 e | 


For mote of Extrapatochial, ſee other proper Titles. 
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